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COKE, C. J., KEMP AND EDINGS, JJ. 


WiLnLs—life tenants and remaindermen—rule in Howe v. Earl of 
Dartmouth. 


I 


2 SUPREME COURT OF HAWAII 
l Opinion of the Court. 


Where personal estate is given in terms amounting to a general 
residuary bequest to be enjoyed by different persons in succession 
it is presumed to be the intention of the testator that such of his 
personalty as is of a wasting or perishable nature is to be con- 
verted in such way as to produce capital of a permanent nature 
bearing interest unless upon a construction of the will it appears 
that the testator had a different intention. 


SAME—same—provisions which negative the presumption of intention 
to convert. 


Directions by a testator to his trustees to carry on a ranching 
business, so long as it can be done so profitably, on a leasehold 
devised to them in trust to be enjoyed by different persons in 
succession, and investing them with a discretionary power to sell 
the leasehold when in their discretion they think that a sale 
would by reinvestment of the money realized from such sale be 
beneficial and inure to the benefit of or increase the trust estate, 
are inconsistent with an intention that the leasehold should be 
converted. 


OPINION OF THE COURT BY KEMP, J. 


This proceeding was commenced in behalf of the com- 
plainants as trustees under the will and of the estate of 
James Gay, deceased, by a bill in equity praying for in- 
structions as to their duties as trustees under said will. 
All parties now in being who are interested in the trust 
estate were made respondents. l'or convenience the minor 
respondents above named will be referred to as remainder- 
men and the other respondents as life tenants. The re- 
maindermen are represented by a guardian ad litem, their 
interests being separate from and opposed to the 
interests of the life tenants. The point at issue is 
whether certain wasting assets (leaseholds) should have 
been, or what remains of them should be, preserved by 
amortization or otherwise for the benefit of the remain- 
dermen. The remaindermen contend that the value of the 
leaseholds and all additions and increase thereto con- 
stitute the corpus of the estate and should be preserved 


FOCKE v. GAY, 26 Haw. 1. 3 


Opinion of the Court. 


for their benefit, while the life tenants contend that it 
was the intention of the testator as shown by the terms of 
his will that his trustees should retain the corpus of the 
estate in the form in which he left it, paying to them ‘all 
the income derived therefrom, including rents from sub- 
leases even though by so doing the estate may entirely 
waste away and leave nothing to the remaindermen at 
the termination of the trust. A decree was entered by 
the circuit judge adverse to the claims of the remainder- 
men and in accordance with the claims of the life ten- 
ants, from which decree the remaindermen have ap- 
pealed to this court. 

The testator made his will dated May 25, 1893, a copy 
of which is attached to the complaint. After providing 
for the appointment of his wife, Mary Ellen Gay, and 
his friend, Hermann Focke, to be executor and executrix 
of his will and also trustees of his estate under the will 
and directing them to pay all his just debts and funeral 
expenses, the will provides: 

*[ hereby give, devise and bequeath unto Mary Ellen 
Gay and my friend Hermann Focke all my estate real 
personal or mixed and wheresoever situate in trust never- 
theless for the uses and purposes hereinafter set forth, 
that is to say: to pay the rents income issues and profits 
arising from and out of my said estate to my wife Mary 
Ellen Gay for the term of her natural life, and to be 
applied by her for the support of herself and the support 
maintenance and education of my children born of the 
body of my said wife Mary Ellen. And from and after 
the death of my said wife I direct my said trustees 
Hermann Focke and his successor in said trust to pay the 
rents, income, issues, and profits arising from and out of 
said trust estate as follows: one half thereof for the sup- 
port and maintenance of my sons Llewellyn Napela Gay, 
Reginald Erie Gay and Arthur Francis Gay share and 
share alike; and as to the other part thereof to pay the 
same for the support maintenance and education of my 
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daughters Alice Mary K. Gay, Ethel Pauline N. Gay, 
Helen Fanny Gay, and Frida Gay, share and share alike. 

“And from and after the death of all my children 
born of the body of my said wife Mary Ellen I direct my 
said trustee or his successor to convey one half of said 
trust estate and all additions or increase thereto, unto 
the children of my sons Llewellyn Napela Gay, Reginald 
Erie Gay and Arthur Francis Gay share and share alike 
and the child or children of any deceased child to take the 
parents share. And as to the remaining portion of said 
trust and all additions or increase thereof, I direct my 
Said trustee or his successor in said trust to convey the 
same unto the children of my said daughters, Alice Mary 
Gay, Ethel Pauline N. Gay, Helen Fanny Gay and Frida 
Gay, share and share alike, and the child or children of 
any deceased child to take the parents share. 

*And I direct my said trustee or his successor in the 
event of the death of any of my children born of the body 
of my said wife Mary Ellen Gay to pay the share or por- 
tion of the income belonging to such child to the heirs 
that may survive such child dying." 


Then follows a power of appointing new trustees and 
the will continues: 


“It is my wish and I hereby direct that my said trus- 
tees or their successors or successor, shall manage, con- 
duct and carry on the business of ranching and stock rais- 
ing at Mokuleia on the Island of Oahu, so long as it can 
be done so profitably, and without loss; and I hereby 
empower them or their successors or successor at any 
time when in their discretion they think that a sale of all 
the property at said Mokuleia, would by reinvestment of 
the money realized from such sale of said property be 
beneficial and inure to the benefit of or increase the trust 
estate created under this will, to sell and convey said 
property at Mokuleia free and barred of the trust created 
by this will." 

The testator died three days after making his will 
leaving surviving him his wife and the three sons and 
four daughters named in the will, the youngest of which 
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was three or four years of age and the eldest about six- 
teen years of age. His wife died in 1895 and his daughter 
Ethel died in 1902 unmarried. The will was duly ad- 
mitted to probate soon after the death of the testator. 
The complainants are the present trustees of the estate 
devised by the will. At his death the testator’s estate, 
as shown by the inventory filed in the probate proceed- 
ing, consisted of the following property: (1) a lease 
dated March 1, 1876, from the commissioner of crown 
lands of the government of Hawaii to the testator of the 
ahupuaa of Humuula, Island of Hawaii, comprising an 
area of about 1200 acres for 25 years from date, expiring 
March 1, 1901, but prior to testator’s death extended for 
a term of seven years, or until March 1, 1908, at a 
nominal rent or rent free (this lease was valued at the 
inception of the trust at $5000 and will be referred to 
herein as the Ookala lease); (2) a lease dated May 27, 
1884, from J. P. Mendonca to testator of about 2500 
acres of land at Mokuleia, Waialua, Oahu, for 50 years 
from May 1, 1884, expiring May 1, 1934, at an annual 
rent of $1250 and taxes (this lease was valued at the in- 
ception of the trust at $7500 and will be referred to 
herein as the Mokuleia lease); (3) cattle, horses, mules, 
chickens, farm implements, household furniture, etc. 
(The horses and mules were valued at the inception of the 
trust at $2310; the value of the cattle, chickens, imple- 
ments and furniture does not so far as we are able to 
ascertain appear in evidence) ; (4) cash in hand of agents 
$816.59. There was no real estate. The estate at the in- 
ception of the trust had a value, the complaint alleges, 
of $20,000 or thereabouts. The Ookala lease was culti- 
vated to sugar cane by the Ookala Sugar Company under 
a sublease made by the testator in his life time and 
afterwards renewed by the trustees for the full term of 
the head lease. The sublease reserved a part of the sugar 
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grown on the lands as rent in kind from which the trus- 
tees received for the years 1893-1908, both inclusive, a 
total of $34,854.34. There was no rent paid by the trus- 
tees to the government, their lessor. The testator re- 
sided on the Mokuleia lease and there conducted a ranch- 
ing business on the greater part of the land and sub- 
leased the remainder. At the time of his death he was 
receiving from subleases of portions of the Mokuleia 
lease a total annual rental of $2723.50. The trustees 
under the power contained in the will carried on the tes- 
tator's ranching business from the date of his death until 
some time in the year 1906 when the livestock and move- 
able assets used in connection with the ranching business 
were sold realizing $4065 net. This sum has been in- 
vested by the trustees and the investment held by them 
as corpus of the estate. On December 9, 1898, a portion 
of the Mokuleia lease containing an area of about 800 
acres was leased by the trustees to D. F. Dillingham for 
the balance of the term of the head lease at a rental of 
five per cent. of the sugar or the proceeds thereof grown 
thereon. The sublease to D. F. Dillingham was assigned 
to the Waialua Agricultural Company, and on July 2, 
1902, the trustees subleased to the Waialua Agricultural 
Company for the remainder of the term of the head lease 
65 acres more of the Mokuleia lease at a like rental as 
in the lease to B. F. Dillingham. On or about April 28, 
1906, when the ranch stock was sold the rest of the 
Mokuleia lease was subleased by the trustees to others 
for fixed annual rentals and for the remainder of the 
term of the head lease. All of the Mokuleia lease is 
now sublet. The approximate total gross rent from the 
subleases of the Mokuleia lease beginning with the year 
1894 and including the year 1919 is shown to have been 
$281,033.76. From this total the trustees have paid to 
Mr. Mendonca, their lessor, $1250 annually for 26 years, 
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or $32,400, leaving $248,533.76, from which of course such 
expenses as court costs, trustees’ commissions, etc., the 
amount of which is not shown, should be deducted in 
order to ascertain the total net proceeds of said sub- 
leases. The trustees paid out yearly all cash received 
by them from every source except the sale of livestock 
and ranch moveable assets, which netted $4065 as hereto- 
fore stated, first, to Mrs. Gay during her life time and 
after her decease to testator’s children. The Ookala 
lease, as already stated, has expired. There is nothing 
left of this part of the estate to represent it, all of the 
net proceeds received from the sale of sugar, the rent in 
kind, having been paid by the trustees to the tenants for 
life. If the trustees’ method of administering the trust 
is continued the same fate awaits the Mokuleia leasehold 
in 1934 unless all of testator’s six children now living, 
the youngest of whom will be about 45 and the eldest 57, 
die before that date. Evidence adduced at the hearing 
establishes a present sale value of the Mokuleia lease 
of $87,000 to $90,000, a value which is decreasing about 
$5000 annually. No evidence, other than the appraise- 
ment filed in the probate proceeding, of the value of 
either of said leaseholds at the date of the testator’s 
death is shown. 

The trustees allege in their complaint that they have 
“been advised by counsel that it is uncertain and doubt- 
ful from the language used in the will of the testator 
what the testator’s intentions were as to the respective 
rights in the estate of the life tenants and remaindermen 
and that it is a matter of uncertainty and doubt whether 
under the provisions of said will and in view of the fact 
that the principal assets of the trust estate, namely, the 
said Mokuleia and Ookala leaseholds, were of a wasting 
and diminishing nature the trustees of the said estate 
were authorized in the past or will be authorized in the 
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future to pay out all the net rents, income, issues and 
profits of the said estate to the life tenants without mak- 
ing provision out of said rents, income, issues and profits 
for the preservation of the corpus of the said estate for 
the benefit of the remaindermen, or whether there should 
not have been retained in the past and should not in the 
future be retained out of the said rents, income, issues 
and profits such sums as may be necessary for the pur- 
pose of restoring for the benefit of the remaindermen the 
capital or corpus of said estate to the value thereof at 
the death of the testator," and it is to procure the ad- 
vice of the court on the question thus raised that this 
proceeding was instituted. 

As will appear from a consideration of the question 
presented our decision must turn principally upon the 
question of whether or not the rule laid down in Howe 
v. Earl of Dartmouth, T Ves. 187 (1802), and ever since 
known by the name of that case, is applicable to this 
case. There the testator gave all his personal and 
landed estate to one for life and to others afterwards. 
The will contained no language which the court could 
say amounted to a specific bequest of such personal estate 
as was the testator’s at the time of his death. Some of 
the estate at the time of the testator’s death was invested 
in wasting assets (long and short annuities) and some in 
unauthorized securities (bank stock). Held, that these 
wasting assets are to be converted in such wav as to 
produce capital, bearing interest. 

The rule as understood and applied by the English 
courts has been more clearly stated in later cases, a few 
of which we will now notice. 

In MacDonald v. Irrine, 8 L. R. (Ch. Div.) 101 at p. 
121, Lord Justice Thesiger made a short and very lucid 
statement of the rule as follows: “The rule itself is a 
simple one, founded upon the presumption, that where 
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personal estate is given in terms amounting to a general 
residuary bequest, to be enjoyed by persons in succession, 
such persons are to enjoy the same thing in succession, 
and effectuating the presumed intention of the testator 
by the conversion into investments approved by the court 
of so much of the personalty as is at the death of the 
testator of a wasting, or perishable, or insecure nature, 
and also of reversionary interests." In Lichfield v. 
Baker, 2 Beav. 481, 483 (48 Eng. Rep. (Repr.) 1267), 
is to be found another very clear statement and applica- 
tion of the rule in the following language: “The only 
point on which I need call on the plaintiff's counsel to 
reply, is on the extent of relief now to be granted. As 
to the other question, I take this to be the rule of the 
court, that when a testator has given an estate, or the 
residue of an estate, to persons in succession, as to one 
for life, with remainder to another person, the court pre- 
suming that the testator intended that the remainderman 
should have something, will so deal with the property, if 
it be a property that is wearing out and may terminate 
during the life estate, as to secure the accomplishment of 
that intention, and give the remainderman something; 
for that purpose it will convert the perishable into a per- 
manent property, and give the income which arises from 
it to the persons entitled for life in succession, and pre- 
serve the capital for the person entitled in remainder. 
That is the rule; and the court only acts upon the gen- 
eral intention of the testator, that something should be 
given to the person who is the donee in remainder; but 
if, upon the construction of the will, it appears the tes- 
tator had another intention, that is to say, an inten- 
tion to give to one or more persons who are to take 
for lives or during a succession of lives, the enjoy- 
ment of the property in the state he left it at the 
time of his death, then the court will carry that in- 
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tention into effect; and every one of the cases which 
have been cited, and every case which can arise, will 
turn upon this question of construction, whether you can 
find upon the face of the will an intention that the lega- 
tee for life shall enjoy the property in the way in which 
it stood at the testator’s death, even to the extent of de- 
feating the testator’s intention to bequeath something to 
the remainderman. I believe that in all the cases which 
have been cited in opposition to the conversion, there 
have been words clearly indicating, from the testator’s 
description of the property or some other circumstance, 
that the testator intended the donee to enjoy it for life, 
in the same way as it stood at his death.” In Pickering 
v. Pickering, 4 My. & Cr. 289 (41 Eng. Rep. (Repr.) 113, 
at 116), it is said: “All that Howe v. Lord Dartmouth 
(T Ves. 187) decided—and that was not the first decision 
to the same effect—is that, where the residue or bulk 
of the property is left en masse, and it is given to several 
persons in succession as tenants for life and remainder- 
men, it is the duty of the court to carry into effect the 
apparent intention of the testator. How is the apparent 
intention to be ascertained if the testator has given no 
particular directions? If, although he has given no di- 
rections at all, yet he has carved out parts of the property 
to be enjoyed in strict settlement by certain persons, it 
is evident that the property must be put in such a state 
as will allow of its being so enjoyed. This cannot be, 
unless it is taken out of a temporary fund and put into 
a permanent fund. But that is merely an inference from 
the mode in which the property is to be enjoyed if no 
direction is given as to how the property is to be man- 
aged. It is equally clear that, if a person gives certain 
property specifically to one person for life, with re- 
mainder over afterwards, then, although there is a dan- 
ger that one object of his bounty will be defeated by the 
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tenancy for life lasting as long as the property endures, 
yet there is a manifestation of intention which the court 
cannot overlook.” 

It is with the principle announced in the above cases 
in mind that the will is to be examined, from which we 
gather that it is after all a question of intention and the 
rule in Howe v. Earl of Dartmouth is founded on what is 
presumed to be the intention of the testator where an 
estate is given to one for life and afterwards to others. 
The testator’s presumable intention is that there shall 
be equality of enjoyment where there are no directions 
as to how the estate shall be enjoyed. It is the intention 
presumed by law in the absence of any contrary inten- 
tion expressed by the testator, and being only a presump- 
tion of intention, it must give way to any intention ex- 
pressed by the testator. When once you have arrived at 
the intention of the testator you must give effect to it 
notwithstanding the rule in Howe v. Earl of Dartmouth. 
Any other conclusion would be in confliet with our own 
decisions. Mercer v. Kirkpatrick, 22 Haw. 644; Pitchie 
v. Brown, 18 Haw. 52; Rooke v. Queen’s Hospital, 12 
Haw. 375. 

Counsel for the life tenants argue that this will is 
taken out of the rule in Howe v. Earl of Dartmouth by 
provisions in it which they say clearly show that it was 
testator's intention that his estate should be held by the 
trustees in the state in which he left it, paying the rents, 
income, issues and profits arising from and out of it to 
them, while the guardian ad litem for the remaindermen 
argues that there is nothing in the will which dis- 
tinguishes it from the will in that case. From the fact 
that the will provides for rents to be paid to the life ten- 
ants and the further fact that the testator had no real 
estate the life tenants argued that the word “rents” could 
apply only to leaseholds and that the obligation to convert 
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is thereby negatived. They cite Goodenough v. Trema- 
mondo, 2 Beav. 512 (48 Eng. Rep. (Repr.) 1280). There 
the will, which was not executed so as to pass real estate, 
after bequeathing specific legacies, provides: “And as 
to all the rest, residue and remainder of my estate and 
effects whatsoever and wheresoever, I give, devise and 
bequeath the same unto Anthony Angelo and Charles 
John Lawson, their executors, administrators, and as- 
signs, in trust to permit the rents, issues, profits, inter- 
est, and annual proceeds thereof to be received and taken 
by my said son Richard Collier Andree, for and during the 
term of his natural life, for his own use and benefit; and 
from and after his decease, upon trust for Ann and 
Sophia, the two daughters of my said son Richard Col- 
lier Andree, when they shall attain the age of twenty-one 
years, equally to be divided between them, share and 
share alike. And I empower my said trustees and ex- 
ecutors, after the death of my said son Richard Collier 
Andree, to apply the rents, interest, profits, and annual 
proceeds of my said residuary estate and effects, for and 
towards the maintenance and education of the said Ann 
and Sophia Andree, until their respective shares shall 
become vested." Part of the estate consisted of a lease- 
hold. 'The master of the rolls said that he could not de- 
clare this to be a case of conversion without striking out 
altogether the word “rents” which was twice repeated in 
the will and it appeared that there was no other prop- 
erty belonging to the testator except the leaseholds to 
which the term “rents” was applicable. Other cases are 
cited in support of this contention but this one seems 
to be the most nearly in point of any. 

The case at bar is distinguished from Goodenough v. 
Tremamondo primarily by the fact that the will in that 
case was not executed so as to pass real estate, while the 
will in the case at bar was not so restricted although the 
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testator owned no real estate at the time of his death. 
Under these circumstances we cannot say that the word 
“rents” refers to anything more than the real estate which 
the testator might have acquired between the making of 
his will and his death and which would have passed by 
his will in the form he made it had he acquired any. 
Our conclusion as to the effect of the use of the word 
“rents” is supported by the decision in Pickup v. Atkin- 
son, 4 Hare 624 (67 Eng. Rep. (Repr.) 797), where, after 
a specific gift of certain leasehold houses to the testator's 
wife for life with remainder over to his nephew, the tes- 
tator bequeathed the “rents and profits, dividends and 
interest" of all the residue of his property to his wife for 
her life with gift over of the whole of the residue after 
her decease to other persons, and there was no freehold. 
The vice-chancellor, in discussing the question, said: “If 
the use of the word ‘rents’ in one case, with reference to 
leaseholds not specifically bequeathed. is to be taken as 
sufficient evidence that the tenant for life of the residue 
was intended to enjoy the leaseholds in specie, I do not 
know how to stop short of the conclusion that any other 
word by which income may be described is to have the 
same effect with reference to the property in respect to 
which it is paid. The use of the word ‘dividends,’ for ex- 
ample, in another case, ought to be admitted as sufficient 
evidence that every portion of the residue, though not 
specifically bequeathed, the annual profits of which are 
returned under the name of dividends, was also intended 
to be enjoyed in its existing state, which would include 
every species of property yielding dividends from consols, 
which the court considers a permanent fund, down to the 
lowest mereantile security: and the same argument in 
strictness would apply to the word ‘interest’ where the 
property yielded income in the form of interest. It ap- 
pears to me impossible to admit that conclusion. I think 
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the correct reasoning upon the words ‘rents and profits, 
dividends and interest’ of a genera] residue, considered 
alone, must be analogous to that which is applied to the 
residue itself. The mere enumeration of particulars in 
the latter case does not give a specific character to the 
bequest, because the whole clause is in effect a mere resi- 
duary bequest. I think the same observation applies to 
a case like this; the enumeration of particulars of income 
being nothing more than a gift of the income of the resi- 
due, which means income only. This conclusion appears 
to ine to be put beyond dispute when it is considered 
that the words ‘rents, profits, dividends and interest’ in 
this case mean rents, profits, dividends and interest, not 
of the property the testator then had, but of such prop- 
erty, real, personal or mixed, as he might happen to have 
at the time of his death. * * * The only two cases which 
bear any analogy to the present are Pickering v. Picker- 
ing and Goodenough v. Tremamondo, (2 Beav. 512). In 
Pickering v. Pickering the word ‘rents’ occurred; but it 
does not appear to me that the word was relied upon as 
alone constituting a ground for preserving the property in 
specie. There are other and very elaborate reasons given 
for that conclusion. In Goodenough v. Tremamondo the 
word ‘rents’ occurred twice; and Lord Langdale appears 
to have thought that the use of it the second time was 
conclusive evidence that the testator treated his property 
as unconverted when the estate in remainder fell into 
possession, and therefore that the legacy was specific in 
the direct sense of that term. And he says, further, there 
was no other property belonging to the testator, except 
the leaseholds, to which the term ‘rents’ was applicable, 
which shows that he considered the bequest as specific in 
the strict sense of that term. In this case any property, 
freehold or leasehold, to which the testator might have 
been entitled at his death would satisfy the gift; and that, 
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in my opinion, shows that the testator could not have 
had any particular object in his mind to which the direc- 
tion was applicable, but that he referred to the income of 
his property generally.” See also Chambers v. Chambers, 
15 Sim. 183 (60 Eng. Rep. ( Repr.) 587) ; Morgan v. Mor- 
gan, 14 Beav. 72 (51 Eng. Rep. (Repr.) 214) ; Mills v. 
Mills, T Sim. 501 (58 Eng. Rep. (Repr.) 929) ; Board man 
v. Mansfield, T9 Conn. 634 (66 Atl. 169, 12 L. R. A. (N. 
S.) 793-6). 

But the life tenants do not rely alone or principally 
upon the use of the word “rents” to support their con- 
tention. Their main argument is based upon that portion 
of the will which directs the trustees to carry on the busi- 
ness of ranching at Mokuleia so long as it can be done 
profitably and without loss and invests them with a dis- 
cretionary power to sell the property at Mokuleia. As 
applied to the Mokuleia lease we think their reasoning is 
sound. If the conversion was required at all it must take 
place as soon after testator's death as may be. The direc- 
tion to the trustees to *manage, conduct and carry on the 
business of ranching and stock raising at Mokuleia" and 
the discretion with which the testator invested the trus- 
tees in the matter of selling *the property at said Moku- 
leia" are both inconsistent with an intention that the 
property was to be converted, for if they had a right to 
retain the property until *in their discretion they think 
that a sale of all the property at Mokuleia would by 
reinvestment of the money realized from such sale of such 
property be beneficial and inure to the benefit of or in- 
crease the trust estate created under the will" they may 
retain it for years, or, indeed, may never convert it at all, 
and if so they are only exercising the discretion given to 
them by the will In re Bates, L. R. 1907 (1 Ch.) 22; 
Alcock v. Sloper, 2 Myl. & K. 699 (39 Eng. Rep. (Repr.) 
1111). 
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Neither do we see any merit in the contention of the 
remaindermen that since the trustees ceased to carry on 
the ranching business at Mokuleia and subleased the 
lands they in effect sold the head lease to be paid for in 
instalments and that the amounts received for the sub- 
lease are corpus instead of income. If, as we have con- 
cluded, the trustees were authorized under the terms of 
the will to retain the head lease whatever sums they 
received for its use were income and the life tenants 
entitled to receive it. 

But what we have said as to the effect of the above 
provisions upon the right of the trustees to retain the 
Mokuleia lease has no application to the Ookala lease and 
there is no other language in the will which in our 
opinion has any reference to the manner in which the 
Ookala lease was to be enjoyed. The circuit judge appar- 
ently considered that the question presented related 
entirely to the management of the estate in the future and 
dismissed the Ookala lease with the statement that it had 
already expired. Since the trustees ask for instructions 
as to their duties in the execution of the trust and that 
all proper accounts may be taken and all necessary direc- 
tions given for carrying the testator's intention into exe- 
eution we think the whole matter should be settled in 
this proceeding. The restoration of the corpus of the 
estate represented by the Ookala lease is we think as 
much involved as if the ease had been commenced by the 
remaindermen on a biil for an accounting. There are 
not, however, before us sufficient facts to enable us to 
enter a decree. 

We think, therefore, that the cause should be re- 
manded with instructions to the circuit judge to modify 
the decree appealed from so as to require of the trustees 
an accounting in accordance with the views herein ex- 
pressed unless within five days from the filing of this 
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opinion the parties can and do agree upon sufficient facts 
to enable us to enter a proper decree. Unless such an 
agreement is filed within the time above stated an order 
will be entered remanding the cause as above stated. 

W. L. Stanley filed a brief for the trustees but did not 
argue. $ 

H. Edmondson (Henry Holmes with him on the brief) 
for the minor respondents. 

L. J. Warren (W. O. Smith and Mott-Smith & Lindsay 
with him on the brief) for the life tenants. 


GENEVIEVE MORGAN v. GEORGE YAMADA. 


No. 1265. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED FEBRUARY 24, 1921. DECIDED APRIL 7, 1921. 


COKE, C. J., KEMP AND EDINGS, JJ. 


PLEADING—aGCÍiOn for damages—allegation of defendant’s negligence. 


No form of words is necessary to specify the negligent act of 
the defendant causing the injury. 


SAME—same—mazim. res ipsa loquitur. 


The doctrine res ipsa loquitur asserts that whenever a thing 
that produced an injury is shown to have been under the control 
and management of the defendant and the occurrence is such that 
in the ordinary course of events does not happen if due care has 
been exercised the fact of the injury itself will be deemed to 
afford sufficient evidence to support a recovery in the absence of 
any explanation by the defendant tending to show that the injury 
was not due to his want of care. The presumption thus raised is 
of course rebuttable. 
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SAME—same—amended complaint. 

A party cannot by amending his complaint set up a new cause 
of action but the test of whether an amendment to a complaint 
sets up a new cause of action is whether a recovery on the origi- 
nal complaint would be a bar to a recovery under the amended 
complaint. 

Evivence—testimony of expert witness. 


There is much conflict of authority respecting the propriety 
of permitting an expert to state what is reasonable or prudent 
or what a reasonably prudent man would do in a given case. 


OPINION OF THE COURT BY COKE, C. J. 
(Kemp, J., dissenting.) 


This is an action for damages resulting from per- 
sonal injuries. The original complaint alleged in sub- 
stance that while plaintiff was walking in the public 
grounds known as the judiciary grounds situate on Mili- 
lani and King streets in IIonolulu the defendant, acting 
through his agents and servants, wrongfully, negligently 
and in utter disregard of the safety and rights of plaintiff 
and without sounding any alarm or giving any warning 
to plaintiff which she could or did hear and without prop- 
erly guying or steering the direction thereof pulled and 
razed the Mililani street wall of the opera house situated 
on Mililani street and King street so that a portion 
thereof fell outward and across an electric light wire 
charged with electricity causing said charged electric 
light wire to strike plaintiff on her body rendering her 
unconscious; that the breaking of said electric light wire 
and its contact with plaintiff were the direct result of 
the negligent and improper method of razing or demolish- 
ing said wall by defendant and were without fault on the 
part of plaintiff; that from said shock received by the 
plaintiff as aforesaid she did and does suffer intense 
pain, etc. At the trial and before the introduction of 
any evidence the plaintiff with leave of court amended 
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her complaint by striking out the words “charged” and 
“charged with electricity” otherwise leaving the complaint 
as it was. The trial proceeded and at the close of the 
evidence the plaintiff again asked and procured leave of 
the court to amend her complaint to make it conform to 
the proof, whereupon she filed her amended complaint in 
two counts in substance as follows: 


“I. That heretofore, and on to wit, the 13th day of 
April, A. D. 1917, at Honolulu aforesaid, the defendant, 
through his duly authorized agents and servants was 
razing, demolishing and tearing down that certain build- 
ing then situate on Mililani street and King street, in said 
Honolulu, theretofore and then known as ‘The Opera 
House.’ 

“First Count. II. That on said 13th day of April, 
1919 (1917), at about the hour of 4 o’clock P. M., plain- 
tiff was walking in the public grounds in front and a part 
of the ‘Judiciary Grounds’ (so-called) situate on said 
Mililani and King streets, in Honolulu aforesaid or on 
the sidewalk on the Waikiki side of Mililani street or on 
said street. That while plaintiff was so walking as afore- 
said, defendant herein, acting through his agents and 
servants as aforesaid, wrongfully, negligently and in utter 
disregard of the safety and rights of plaintiff and without 
sounding any alarm or giving any warning to plaintiff 
which she, said plaintiff, could or did hear, and without 
properly guying said wall or steering the direction there- 
of, pulled dowr and razed the Mililani street wall of said 
‘The Opera House’ so that a portion thereof fell outward 
and into said Mililani street and across an electrie light 
or other wire or pole, causing said electric light or other 
wire to strike said plaintiff on her body, and rendering 
her unconscious. "That the fall of said pole and of said 
electric or other wire and the contact with plaintiff was 
the direct result of the negligent and improper method 
of razing or demolishing said wall by said defendant 
through his agents and servants as aforesaid, and was 
without fault on the part of said plaintiff. 

“Second Count. And plaintiff further alleges that on 
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said 13th day of April, 1919 (1917 ), at about the hour of 
4 P. M. plaintiff was walking in the publie grounds in 
front and a part of the ‘Judiciary Grounds’ (so-called) 
situate on said Mililani and King streets, in Honolulu 
aforesaid, or on the sidewalk on ‘the Waikiki side of 
Mililani street or on said street. That while plaintiff 
was so walking as aforesaid, defendant herein, acting 
through his agents and servants as aforesaid, wrongfully, 
negligently and in utter disregard of the safety and rights 
of plaintiff and without sounding any alarm or giving 
any warning to plaintiff which she, said plaintiff could 
or did hear, and without properly guying said wall or 
steering the direction thereof, pulled down and razed the 
Mililani street wall of said ‘The Opera House’ so that a 
portion thereof fell outward and into said Mililani street, 
and induced in said plaintiff reasonable fear and caused 
said plaintiff to run and fall down and become uncon- 
scious and to be hurt, and injured without any fault on 
her part. That from the premises aforesaid and from 
said injuries so received by the plaintiff as aforesaid, 
plaintiff did and does suffer intense pain and loss of 
strength, and has incurred permanent disabilities to her 
body and nervous system, is forced to leave and remain 
away from her usual employment, and is nervous and dis- 
traught, to the damage of the plaintiff in the sum of Five 
Thousand Dollars ($5,000.00) .” 


The cause proceeded upon the amended complaint and 
resulted in a verdict and judgment in favor of plaintiff 
for $1500 and the defendant brings exceptions. 

We will first consider the exceptions raising the suffi- 
ciency of the complaint and challenging the action of the 
court in allowing amendments to the complaint. It is 
first contended by defendant that the original complaint 
does not state a cause of action and therefore could not 
be amended. The plaintiff does not concede that the 
original complaint could not be amended even if it be 
eonceded that it does not state a cause of action, neither 
is it conceded that the original complaint does not state 


MORGAN v. YAMADA, 26 Haw. 17. 21 
Opinion of the Court. 


a cause of action. We do not find it necessary to decide 
whether a complaint which does not state a cause of 
action can be amended for we think the original com- 
plaint does state a cause of action. 

It is contended first that no facts are alleged which 
show in any way a duty to be owing from defendant to 
plaintiff, the argument being that no necessity for warn- 
ing or other precaution is shown because the allegations 
of the original complaint do not locate her in the vicinity 
of the work being carried on by defendant. The com- 
plaint locates the building, the wall of which was being 
pulled down, at Mililani and King streets and locates the 
plaintiff in the front part of the judiciary grounds on 
Mililani and King streets. It is true that this is a rather 
indefinite statement of the relative positions of the plain- 
tiff and the wall which defendant was pulling down but 
since it locates both at Mililani and King streets and 
places plaintiff in a place where it was lawful and proper 
for her to be we think it was sufficient to withstand a 
general demurrer and is therefore sufficient to withstand 
the attack now being made upon it. 

It is also contended that the complaint fails to allege 
that the defendant was negligent in the discharge of any 
duty which he owed to plaintiff. Defendant undoubtedly 
owed to plaintiff, as he did to all other persons in the 
vicinity of the place he was carrying on the work of pull- 
ing down the wall, the duty of exercising ordinary care 
to protect her from any danger likely to result from the 
act about to be performed and to warn her of such danger 
unless the danger was obvious. (29 Cyc. 474.) The com- 
plaint alleges that the defendant wrongfully and negli- 
gently and in utter disregard of the rights and safety of 
plaintiff failed to properly guy the wall and steer the 
direction of its fall, etc. It is therefore not subject to the 
criticism under consideration. The remaining objection 
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to the original complaint is that it does not allege that 
the defendant’s negligence was the proximate cause of her 
injury. The language of the complaint is that the break- 
ing of said electric light wire and its contact with plain- 
tiff were “the direct result of the negligence and improper 
method of razing or demolishing said wall,” ete. True the 
term “proximate cause” does not appear in the complaint 
but no form of words is necessary and where the negligent 
act causing the injury is set out with an allegation that 
“by reason of, by, through, or in consequence of such neg- 
ligence it is a sufficient as well as a direct allegation that 
defendant's negligence caused the injury or that it was 
wholly caused thereby.” (29 Cye. 573.) 

In Bunnell v. Berlin Iron Bridge Co., 66 Conn. 24, the 
complaint alleged that on October 25, 1898, the defendant 
was engaged in hoisting sundry iron girders and trusses 
and placing the same on a building on the west side of 
Ferry street in the city of New Haven, using for said 
purpose sundry derricks, blocks, falls and other hoisting 
apparatus; that the plaintiff was then in said Ferry 
street the same being a public highway; that by reason 
of the defective character of said apparatus, which fact 
was well known to the defendant, and because of the 
careless and negligent manner in which the servants of 
said defendant performed said work said hoisting appar- 
atus broke while one of said girders or trusses was being 
hoisted by the defendant’s servants and one of the der- 
ricks fell against said building thereby causing a large 
body of iron which had been carelessly placed on said 
building by said defendant to fall into the highway where 
the plaintiff was, which said body of iron struck and 
knocked down the plaintiff causing serious injuries to 
him. The court in discussing the sufficiency of this com- 
plaint said, at p. 35: “Nor is there any ground for the 
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defendant's claim, made in argument, that because the 
particular acts of the defendant's workmen which consti- 
tuted the careless and negligent manner in which they 
performed the work mentioned were not specified in the 
eomplaint the allegation of negligence must be held to be 
merely an allegation of a conclusion of law. Such par- 
ticularity is not ordinarily necessary—especially when the 
want of particularity is not objected to by an appro- 
priate pleading—and is rarely employed. The complaint 
substantially alleges that the defendant so carelessly and 
negligently managed the apparatus described in the per- 
formance of the work described that the derrick fell 
against the iron frame-work causing that to fall and 
injure the plaintiff. This is in substance the sufficient 
and well established form for all such cases. Any want 
of clearness that may be claimed in its statement is a 
defect of form and not of substance and is cured by the 
judgment on default.” It has been suggested in argu- 
ment that the mere recital of circumstances under which 
this accident occurred would have been sufficient, in other 
words, that the maxim res ipsa loquitur applies. Few 
decisions dealing with the question of pleading in cases 
where this doctrine was held to be applicable have come 
to our attention. Most of the cases found in the books 
deal with the question of proof in such cases. But since 
one is not required to allege more than he must prove the 
cases appear to be authority on the question of pleading 
as well, There are a few cases, however, where the ques- 
tion of pleading in such cases was involved. In Chiles v. 
Fort Smith Com. Co., 216 S. W. (Ark.) 11, 8 A. L. R. 
493, where a demurrer to the complaint had been sus- 
tained, the supreme court summarized the allegations of 
the complaint as follows: “That a four-story business 
house was blown up and plaintiff's intestate killed; that 
the building and all gas and ammonia fixtures and appli- 
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ances therein were in the exclusive control of the defend- 
ant; that the intestate was rightfully in the building at 
the time of the explosion but had no duty to perform in 
connection with the instrumentalities. which occasioned 
the injury; and that the cause of the explosion was 
unknown to plaintiff.” After thus summarizing the alle- 
gations of the complaint the court said: “The concur- 
rence of these conditions makes applicable the doctrine of 
res ipsa loquitur." In the article on negligence in 20 R. 
C. L., p. 187, it is said: “More precisely the doctrine res 
ipsa loquitur asserts that whenever a thing that produced 
an injury is shown to have been under the control and 
management of the defendant and the occurrence is such 
that in the ordinary course of events does not happen if 
due care has been exercised, the fact of the injury itself 
will be deemed to afford sufficient evidence to support a 
recovery in the absence of any explanation by the defend- 
ant tending to show that the injury was not due to his 
want of care. * * * The presumption of negligence herein 
considered is of course a rebuttable presumption. It 
imports merely that the plaintiff has made out a prima 
facie case which entitled him to a favorable finding unless 
the defendant introduces evidence to meet and offset its 
effect. And of course where all the facts attending the 
injury are disclosed by the evidence, and nothing is left 
to inference, no presumption can be indulged—the doc- 
trine res ipsa loquitur has no application." Section 158 
of the same article says that the doctrine has found fre- 
quent application in cases of injuries from falling objects 
and substances and that the rule has been applied in 
many instances to injuries produced by the fall of awn- , 
ings, signs, walls, buildings, building materials, tools, 
electric wires and many other objects. In McCray v. 
G. H. & S. A. Ry. Co., 89 Tex. 168, the complaint alleged 
ihat the deceased in the performance of his duty was 
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riding on a freight train loaded with heavy steel rails 
which were laid horizontally with the cars on which they 
were loaded; that the train was being run at a great and 
unnecessary rate of speed; that the rails on a car directly 
in front of the one on which plaintiff’s intestate was rid- 
ing were not securely fastened and that while running 
down a grade one of the rails fell from the car (the other 
end remaining on the car), struck the ground and was 
thrown upward and across the car, striking and killing 
plaintiff's intestate. It was alleged that the rail fell and 
the death occurred because of the fast rate of speed and 
the negligent way in which the rail was placed and held 
on the car. (See opinion of the court of civil appeals in 
32 S. W. at 548 for the allegations of the complaint.) 
The plaintiff, having proved that the deceased, a brake- 
man, was employed by the defendant company and at the 
time of his death was sitting on a car loaded with steel 
rails on the defendant's road going into the city of San 
Antonio and that the train was running at a rate of about 
25 miles per hour when one of the steel rails fell from 
the flat car in front of the one on which deceased was 
sitting, one end of the rail striking the ground and the 
other one resting on the side of the car, in the language of 
a witness, “swept the whole north side of the train" and 
struck the deceased who was sitting on the north side of 
the car, killing him instantly, attempted to prove by a 
witness familiar with the proper manner of loading rails 
that if the rail had been properly loaded upon the car it 
could not have fallen off as it did. This evidence was 
excluded and the plaintiff having no other evidence than 
the circumstances of the accident with which to establish 
negligence the court instructed a verdict in favor of the 
defendant. These rulings were sustained by the court 
of civil appeals but the supreme court upon writ of error 
held not only that the evidence should have been received 
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but that the circumstances of the accident itself were 
sufficient to make a prima facie case in favor of plaintiff. 
In the course of the opinion Sherman and Redfield on 
Negligence, Sec. 59, is quoted with approval as follows: 
“In many cases the maxim res ipsa loquitur applies. The 
affair speaks for itself. It is not that in every case negli- 
gence can be assumed from the mere fact of the accident 
and of injury, but in these cases the surrounding circum- 
stances which are necessarily brought into view by show- 
ing how the accident occurred contain without further 
proof sufficient evidence of the defendant’s duty and of 
his negligence to perform it. The fact of the casualty and 
the attendant circumstances may themselves furnish all 
the proof of negligence that the injured person is able to 
offer or that it is necessary to offer.” 

The complaint before us contains either directly or by 
inference all of the elements necessary to concur to make 
applicable this doctrine. There is no direct allegation 
that the instrumentalities which caused the injury were 
in defendant’s exclusive control, neither is it directly 
alleged that the plaintiff had no duty to perform in con- 
nection with the instrumentalities which caused the 
injury, but these facts are clearly made to appear from 
a consideration of the whole complaint. See also Cuin- 
mings v. National Furnace Co., 60 Wis. 603; Barnowski 
v. Helson, 15 L. R. A. 33; Howser v. C. & Pa. Ry Co., 27 
L. R. A. 154; Byrne v. Boadle, 2 Hurl. & Colt. (Exch.) 
721. 

One feature of this complaint which has not been 
argued but which seenis to us to be of primary considera- 
tion in determining whether or not a proper case for the 
application of the doctrine res ipsa loquitur has been 
shown is the fact that plaintiff has specifically alleged 
one or more acts of negligence as the cause of the injury 
of which she complains. The authorities are not in com- 
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plete accord on the question of whether the plaintiff must 
rely alone upon the acts of negligence alleged or may in a 
proper case fall back upon the presumption which the 
circumstances raise but we think it is established by the 
weight of authority that the right to the presumption is 
not lost by alleging what the plaintiff conceives to be the 
specific cause of the accident. In Biddle v. Riley, 118 
Ark. 206, 176 S. W. 134, 137, the court in discussing this 
precise question quoted with approval from Kluska v. 
Yeomans, 54 Wash. 475, 103 Pac. 819, 132 Am. St. Rep. 
1121, as follows: “A plaintiff who proves the happening 
of an accident and is otherwise entitled to certain pre- 
sumptions arising therefrom does not lose the benefit of 
such presumptions because hé has alleged what he con- 
ceives to be the specific cause of the accident.” To the 
same effect are Cassady v. Old Colony St. Ry. Co., 184 
Mass. 156, 68 N. E. 10, 63 L. R. A. 285, and Walters v. 
Seattle, etc. Ry. Co., 48 Wash. 233, 93 Pac. 419, 24 L. R. 
A. (N. S.) 788. 

We think therefore that the original complaint, while 
not a model of good pleading under either theory, stated 
a cause of action. 

We next consider the argument that the first amend- 
ment of the complaint made by striking out all reference 
to the wire which struck plaintiff as being charged with 
electricity substantially changed plaintiff's cause of action 
and was therefore improperly allowed. Our statute (Sec. 
28171 R. L. 1915) permits amendments which do not *sub- 
stantially change the claim or defense." The same statute 
authorizes a pleading to be amended by correcting a mis- 
take in the name of a party or *a mistake in any other 
respect." This amendment served to correct a mistake as 
to the character or quality of the wire alleged to have 
struck plaintiff. It is clear therefore that it was author- 
ized by the statute unless precluded by the requirement 
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that there must not be a substantial change in the claim 
or defense. The claim in the original complaint was in 
effect that plaintiff was struck by an electric light wire 
charged with electricity and rendered unconscious. The 
claim as amended is that she was struck by the same wire, 
in the same manner, with the same result without any 
claim that it was charged with electricity. It is further 
argued that the final amended complaint, and especially 
the second count thereof, sets up an entirely new cause of 
action and was therefore not properly allowed under the 
statute. It is to be noted that in the second count of the 
amended complaint the injury which plaintiff alleges she 
received was the same as that alleged in all of the pre- 
ceding pleadings and is alleged to be the result of the 
same negligence. We fail to see therefore how the many 
cases cited by her counsel to the effect that an amendment 
setting up additional grounds of negligence does not 
change the cause of action have, aside from the reasoning 
presented, any direct bearing upon the subject. We also 
fail to see how the cases cited by the defendant to the 
effect that the injury inflicted constitutes the gravamen of 
the offense have any direct bearing upon the question. 
The departure from the original complaint and from the 
first count of the amended complaint found in the second 
count is in the manner in which these acts of negligence 
operated to cause the injury of which she complains. In 
the one it is alleged in effect that the negligence of the 
defendant caused a wire to strike and injure her and in 
the other that the same acts of negligence induced in 
plaintiff reasonable fear and caused her to run and fall 
down and become injured. 

If it were made to appear that the amendments 
allowed necessitated a substantial change in the proof on 
the part of the defendant to meet the case made by plain- 
tiff the allowing of the amendment at the close of the 
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case would probably be an abuse of discretion, but this 
does not appear to be the case. Few of the cases cited 
undertake to lay down a general rule by which to test the 
amendment to a complaint in order to determine whether 
or not it sets up a new cause of action. However, in 
Gropp v. Gt. Atl. & Pac. Tea Co., 126 N. Y. S. 211, it is 
said that “The test of whether an amendment to a com- 
plaint sets up a new cause of action is whether a recovery 
on the original complaint would be a bar to a recovery 
under the amended complaint." See also Davis v. N. Y., 
"L. E. & W. R. Co., 110 N. Y. 646. 

Since each of the complaints in this case alleges the 
same acts of negligence on the part of the defendant and 
alleges the same injury to the plaintiff, the only variation 
being in the manner in which these acts of negligence 
operated to produce the injury, we are unable to perceive 
how the amendments can be said to have set up a new 
cause of action or to have substantially changed the claim 
or defense. We must therefore hold that the amendments 
were properly allowed. 

It is further argued that the complaint as ultimately 
amended fails to state a cause of action and cannot there- 
fore sustain the verdict. 'The amended complaint is in 
two counts. The case was submitted to the jury generally 
and the verdict is general If therefore either count is 
fatally defective the verdict cannot stand. Belt R. R. & 
Stock Yard Co. v. Mann, 7 N. E. (Ind.) 893; Baltimore & 
O. S. W. Ry. Co. v. Jones, 62 N. E. (Ind.) 994. The first 
count is in substantially the same language as the original 
complaint after the striking out of the allegation that the 
wire in question was charged with electricity, except that 
portion which refers to the location of plaintiff when she 
received the injury of which she complains. The first 
count therefore need not be given any consideration other 
than to refer to what we have said as to the first amended 
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complaint. The second count contains an additional 
departure from the original complaint in that it alleges a 
different manner in which the negligence of defendant 
operated to produce the injury. But since it alleges the 
injury to have been brought about by conduct which a 
reasonably prudent person could have foreseen might 
result in an injury we think it stated a cause good against 
a general demurrer and therefore good against the attack 
now made upon it. 

A number of exceptions to the instructions given the 
jury at plaintiff’s request are urged. At the outset we' 
call attention to the fact that the only evidence which the 
record before us furnishes that the instructions com- 
plained of were given is contained in the bill of excep- 
tions. Each specific instruction excepted to is copied into 
the bill of exceptions but these do not purport to be all of 
the instructions read to the jury in behalf of the plaintiff 
and none of the instructions given at the request of the 
defendant is to be found in the record. We are unable to 
say in the absence of a complete record of the instructions 
read to the jury that any instruction, which read alone 
constitutes an incomplete statement of the law on the 
subject to which it relates, was not supplemented by other 
instructions and such defect thereby cured. From state- 
ments contained in the briefs we infer that quite a num- 
ber of instructions were read to the jury at the request of 
the defendant but we are left entirely without means of 
ascertaining what those instructions were. It is not nec- 
essary to the completeness of instructions that the law 
applicable to all the questions be stated in a single 
instruction. It is sufficient that all the instructions read 
and considered together as a series contain a correct state- 
ment of the law for in such case they supplement each 
other. (14 R. C. L. 771.) 

We have yet to consider the exceptions to the admis- 
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sion of evidence. The argument made in support of the 
exceptions to the admission of the evidence of experts 
falls logically under two heads, first, that the case does 
not present a proper subject-matter for expert testimony, 
and, second, that the questions propounded to the experts 
were not proper. 

After showing the circumstances under which the acci- 
dent occurred, including the dimensions of the wall and 
the fact that a large portion of it fell in the opposite 
direction from that intended by the defendant, the follow- 
ing question which contains sufficient recitation of the 
facts for the purpose of this discussion was propounded 
to a witness who had qualified as an expert in the char- 
acter of work being done by defendant: 

“Q. Assuming Mr. Young a wall between 35 and 40 
feet in height, a brick and mortar wall, 50 feet or more in 
length, 18 to 20 inch thickness, being the last remaining 
wall of any remaining up of any size of a building that 
stood at the junction of two streets, and this wall ran 
along one of the streets and separated from the roadway 
of that street by a sidewalk by about three feet wide, the 
street being about 38 feet wide, and the other side of the 
street from this wall being an open space in front of a 
public building, assuming those facts and the desire and 
intention of pulling down that wall, destroying it, in such 
a manner and for the purpose and intention of pulling it 
in to where the rest of the building stood, away from the 
street, bearing those facts in mind and the intention and 
purpose of the party removing the wall to pull it that 
way, and not into the street, can you say from the fact 
that when the wall was moved a large portion of the brick 
and mortar composing the wall instead of falling in the 
direction they wished and desired it fell into the street 
and upon the street, can you say from that fact whether 
or not the means taken to pull down and destroy that 
wall were the proper means and methods such as a rea- 
sonable and prudent man would use in order to secure 
the demolition of the wall as he proposed by pulling it 
inside?” 


. 


32 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


The defendant objected to this question on the 
grounds: That it embraces facts not testified to; that it 
lacks sufficient facts on which the witness can base an 
intelligent and expert opinion; that it calls for a conclu- 
sion of the witness; that the means by which this object 
was sought to be accomplished have not been given to the 
witness, whether there was one rope or fifty ropes or any 
guy wire; that the question is not a fair one and does not 
state the facts sufficiently; that it does not show what 
portion of the wall fell, if any, one way or the other, and 
that the question is unintelligible. The objections were 
made several times and are more or less disconnected but 
we think the above statement fairly states the substance 
of the grounds. The objection was overruled and the wit- 
ness answered: “In my opinion the means employed were 
inadequate." Thereupon the following question was asked 
the same witness: 

*Q. To secure the demolition of the building, of a 
wall,so as to meet the purpose and desire of having the 
wall fall inside where the balance of the razed building 
had stood, and not out upon the street or any portion of 
the brick wall, what would be the proper method that 
would be used by a reasonable and prudent person to 
secure the proper razing, the proper result, can you tell 
the jury?" 
to which question the defendant objected on the ground 
that it called for a conclusion of the witness as to what 
was proper and what was not proper. The objection being 
overruled the witness answered that a proper method 
would involve the channeling of the wall near its base on 
the side toward which it was intended to fall, then to 
place a vertical timber on the outside of the wall, attach- 
ing a pulling mechanism to this timber and applying a 
pull The witness then volunteered that he could illus- 
irate this by a diagram, which he did, using the black- 
board, but no reproduction of this diagram has been pre- 
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served as evidence. The witness then stated that in addi- 
tion to the rigging he had described by the sketch he 
would place barriers across the street and a man at each 
barrier with authority to stop people passing. - Thereupon 
the question was asked the same witness as follows: 


“Q. * * * I will ask him to state if he can from his 
experience and knowledge of these matters, what an ordi- 
narily prudent man would do under the same circum- 
stances and conditions?” 
to which the defendant objected upon the ground that it 


involves a conclusion of law and that the witness cannot 
state what a reasonably prudent man would do under any 
circumstances; that that is a question for the jury to 
determine on all the evidence; and on the further ground 
that it calls for a legal conclusion, usurps the function of 
the jury as the answer would necessarily decide the main 
issue in the case and is something outside the functions 
of an expert. The objection was overruled and the wit- 
ness answered: “In my opinion a man of ordinary pru- 
dence would follow out or should follow out the same 
general procedure and observe the precautions as I have 
said,” whereupon he was asked the following question: 

“Q. Would it add to or detract from that opinion if 
I further supplement the question by saying that the time 
chosen for pulling down this wall was about four o’clock, 
and that that was the time in which a large number of 
government employees working in these public buildings 
at or near this spot quit work and were going home and 
many of them following the pathway which I have alluded 
to, and along Mililani street,—along the street on which 
this wall was facing?" 

Defendant objected on the ground that it assumed 
facts not in evidence. The plaintiff then amended the 
question by substituting “some employees" for “a large 
number of employees.” Defendant still objected on the 
ground that the question was vague and uncertain and 
could not possibly be answered by the witness for those 
3 
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reasons. The objection was overruled and the witness 
answered: “In my opinion the fact that people were pass- 
ing and repassing would necessitate extra precautions 
being taken to divert the people around the danger zone. 
The further question as follows was propounded to the 
same witness: 


“Q. Now I will ask you Mr. Young if the precautions 
which you have stated, as to precautions which you stated 
should be taken, in addition to the placing of those tim- 
bers on the outside of the wall, I would ask you if those 
precautions are proper precautions that should be taken 
under those circumstances?” 
to which the defendant objected on the ground that it 
called for a conclusion of the witness and involved other 
facts which should be decided by the jury. The objection 
being overruled the witness answered: ‘Those are proper 
precautions that are taken by careful people in connection 
with work of this kind.” To each of the rulings overrul- 
ing his objections the defendant excepted. 

Another expert was called and practically the same 
questions propounded to him as above set out, to all of 
which the defendant objected upon practically the same 
grounds. The objections being overruled the defendant 
excepted and the witness gave evidence substantially in 
accord with that above. These questions and answers will 
not be set out as what is said in regard to the above will 
apply with equal force to them. 

We entertain no doubt that this case presents a proper 
subject-matter for expert testimony. The subject-matter 
under investigation—the proper method of pulling down 
a brick and mortar wall of the dimensions described in 
the first question so as to obtain the desired result of 
having it all fall in a given direction—is one upon which 
persons inexperienced in this character of work are likely 
to prove incapable of forming a correct judgment without 
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the assistance of expert advice. In other words, the oper- 
ation necessary to pull down such a wall so as to produce 
the desired result of having it all fall in a given direction 
calls for the exercise of such a degree of skill as to require 
a course of previous study or experience in order to attain 
a knowledge thereof. Such a subject presents a case for 
the admission of opinions of men who have by study or 
experience become expert in the performance of such 
work. 2 Jones Ev. 896; Hart v. H. R. Bridge Co., 84 N. 
Y. 56; Stead v. Worcester, 150 Mass. 241. 

The objection that the question lacks sufficient facts 
upon which the witness can base an intelligent expert 
opinion because the means by which the object was sought 
to be accomplished were not given to the witness, is one 
upon which plausible argument can be based but is not 
sound under the circumstances of this case. The question 
contained all of the essential facts theretofore testified to 
and the witness by expressing an opinion based on the 
facts assumed in the question in effect professed to be 
able upon the facts stated to form an opinion as to 
whether or not proper means for producing the desired 
result of having all of the wall fall in one direction had 
been used. And then his answer to the first question, 
read in connection with the second question and his 
answer thereto, makes it clear that he was of the opinion, 
from the fact that a portion of the wall fell in the oppo- 
site direction from that desired, that its fall in this man- 
ner was caused, and could have been caused, only by a 
failure to employ the precautionary means described by 
him in answer to the second question. Counsel for 
defendant urge that the question did not take into account 
inevitable accidents and latent defects in the wall which 
might have existed. "There was no evidence at that stage 
of the trial, or at any other stage for that matter, that the 
wall in question contained latent defects which might 
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have produced the result. There was therefore no obliga- 
tion upon the plaintiff to have her hypothetical question 
contain any reference to such matters. If the witness 
had been of the opinion that inevitable accident or latent 
defects might account for the result which was obtained 
he could not have truthfully, and we must assume would 
not have, answered the question in the manner in which 
he did. It is not always improper, as counsel for defend- 
ant seem to think, to permit an expert to base his opinion 
as to whether or not the proper means of doing a certain 
piece of work were used merely upon the result that was 
accomplished. The work may be of such a nature that a 
failure to produce the desired result will convey to the 
mind of an expert proof that the ordinary and proper 
means were not employed. This is illustrated in McCray 
v. G. H. & S. A. Ry. Co., supra, where it was held to be 
error to refuse to permit a witness who had been in the 
service of railway companies for fourteen years in the 
capacities of brakeman, switchman and conductor, and 
knew the manner in which railroad irons are usually 
loaded on flat-cars and protected to keep them from 
falling off, to testify that if the rail in question had been 
loaded in such manner it could not have fallen off as it 
did. This wquld have been equivalent to testifying that 
the fact that the rail did fall off showed it was improp- 
erly loaded and secured. Another case where the witness 
did testify from the fact that a roof which was being 
raised with jack screws fell that it was not properly 
braced is Barnowski v. Helson, 15 L. R. A. ( Mich.) 33, 37, 
though the question does not appear to have been raised 
in that case. But the appellate court held that the case 
should have been submitted to the jury upon this proof. 

There is much respectable authority holding that an 
expert ought not to be permitted to state what is reason- 
able or prudent or what a reasonably prudent man would 
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do in a given case. See Hill v. Portland & Rochester R. 
Co., 55 Me. 488; Fordyce v. Edwards, 44 S. W. 1034; 
Dallas Electric Co. v. Mitchell, 76 S. W. 935. On the 
other hand the contrary rule appears to have been recog- 
nized as early as 1824 by Chief Justice Abbott of King's 
Bench in Malton v. Nesbit, 1 Car. & P. 70, and is followed 
by numerous American authorities. 

Mr. Wigmore in his work on evidence, Vol. 3, Sec. 
1949, referring to the line of American decisions which 
excludes the opinion of a witness in respect to care, rea- 
sonableness, safety and the like, has this to say: “We 
may start, then, with the understanding that the rulings 
on this point in the United States are purely a modern 
excrescence upon the body of the common law due to the 
unhealthy influence of a form of principle with which our 
courts have drugged themselves for two generations past." 
And again in section 1951, dealing with the application 
of the principle relating to testimony as to safety, care, 
prudence, duty, skill, propriety of specific conduct, etc, 
the same author says: “In the application of the rule to 
testimony on the present topies will be found no questions 
of principle having any consequence or difficulty. The 
decision is apt to depend chiefly upon the court's general 
attitude—of favor or disfavor—towards the exclusion of 
the exclusionary rule. That the exclusionary rulings are 
a modern heterodoxy may easily be seen by noting that 
out of the many hundred rulings the dates of two or three 
only fall before 1850 and of less than a score before 1860. 
Though many courts refuse to be led aside into these 
quibbles, a great body of unfavorable rulings exists to 
tempt the bar to raise the question at every opportunity. 
Even the experienced casuist would be puzzled to demon- 
strate a consistency between these rulings in the same 
jurisdiction. On the whole the general impression pro- 
duced on an unprejudiced reading of these rulings is that 
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an enormous mass of most useful testimony is daily 
excluded under their influence. The apparent purpose of 
the rule might have been supposed to be (by one unac- 
quainted with our jurisprudence) to exclude testimony in 
proportion to its significance and directness and the won- 
der is how a jury can under the circumstances come to 
an intelligent conclusion without the aid of the banished 
testimony.” 

Abbott says that “A witness shown to be an expert 
may state his opinion. It is competent thus to prove 
what would have been the proper construction and mode 
of operation, the effect of a particular thing therein; 
what is or what is not prudent; whether a person of com- 
petent skill would have done what the witness testifies 
was done, or what is hypothetically put; and whether the 
casualty could have been avoided by proper care.” 2 Ab- 
bott’s Trial Ev. (3 ed.) 1536. See also Territory v. Cot- 
ton Bros. 17 Haw. 618, 635; Eastern Transportation 
Line v. Hope, 95 U. S. 297; 11 R. C. L. 583. 

We would be called upon to adopt one or the other 
of the divergent rules above referred to were it not for the 
fact that the counsel for appellant in their reply brief 
state that “assuming the necessity of expert evidence in 
the case at bar it would have been proper for an expert, 
after having the facts described to him, to testify what 
means an ordinarily prudent man would employ." But, 
they say, “without knowing the means employed he con- 
demns them, whatever they were, and says that they were 
not what a prudent man would have employed because 
the wall buckled.” In other words, counsel now concede 
the rule as contended for by plaintiff but maintain that 
the witness should not have been permitted to answer the 
question because sufficient facts were not placed before 
him to justify an answer. We have already held that 
the hypothetical questions contained all the essential facts 
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necessary to form the basis of expert testimony and hence 
we must conclude that it was not error to receive the 
answer of the expert. 

Exceptions overruled. 

J. W. Cathcart and B. S. Ulrich (Thompson, Cathcart 
€ Lewis on the brief) for plaintiff. 

E. C. Peters and H. R. Hewitt (Peters & Smith on the 
brief) for defendant. 


DISSENTING OPINION OF KEMP, J. 


I am unable to agree with the majority in holding that 
there was no error in permitting Mr. Young to answer the 
question calling for his opinion as to “what an ordinarily 
prudent man would do under the same circumstances and 
conditions," but realizing that dissenting opinions are of 
very little value I content myself with setting forth my 
reasons very briefly. 

In order to understand the full import of this ques- 
tion consideration must be given to some of the evidence 
that had gone before. The witness had stated that in 
addition to the mechanical means or rigging which he 
had described barriers should have been placed across 
the street and a man at each barrier with authority to 
stop people from passing. When the question under con- 
sideration was propounded counsel for defendant objected 
upon the grounds among others that the witness cannot 
state what a reasonably prudent man would do under 
any circumstances and that this is something outside of 
the functions of an expert. I am of the opinion that 
both of these objections should have been sustained. It 
is apparent that this question in addition to calling for 
the opinion of the witness as to what mechanical means 
or rigging an ordinarily prudent man would employ to 
pull down the wall called for his opinion as to what pre- 
cautionary means an ordinarily prudent man would have 
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taken to warn people away from the danger zone. The 
matter of warning people away from the danger zone is 
so clearly outside the field of a civil engineer’s or con- 
tractor’s special knowledge that it seems to me the mere 
statement of the question would demonstrate the validity 
of the objection that it was outside the: functions of an 
expert. It is unquestionably the general rule that jurors 
should reason and witnesses should not. In other words, 
as to matters of common knowledge a jury can, generally 
speaking, gain nothing of essential value from the judg- 
ment of witnesses, however experienced or skilled. Cham- 
berlayne, Ev., Sec. 872. Whatever may be said of the 
right of a witness skilled in a given trade or profession 
to express an opinion as to what an ordinarily prudent 
man would do to carry out work which can be done only 
by one skilled in his trade or profession I feel sure that 
no authority can be found authorizing such a witness to 
express an opinion upon a matter entirely outside of his 
special knowledge. When this question was propounded, 
counsel for defendant, although objecting as above stated, 
admitted that the witness might state what he would 
have done under the circumstances. The court suggested 
to counsel for plaintiff that this would reach the same 
end, to which counsel at first assented and had the wit- 
ness state what he himself would have done. But having 
secured this evidence counsel then insisted upon his origi- 
nal question and the witness was permitted to answer over 
the objections above set out. Counsel having agreed that 
the witness might state what he himself would have done 
I readily agree that if testimony as to what a reasonably 
prudent man would do under the circumstances is the 
same thing as testimony of what the witness would have 
done under the circumstances no prejudicial error was 
committed in receiving the evidence. Counsel for plain- 
tiff evidently did not consider them identical for after the 
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witness had testified fully as to what methods should have 
been used and what he would have done both as to pulling 
down the wall and warning people in the vicinity away 
from the danger zone he insisted upon the witness being 
permitted to state what in his opinion a reasonably pru- 
dent man would have done under the circumstances. It 
is true the witness answered the question by saying that 
“In my opinion a man of ordinary prudence would follow 
out or should follow out the same general procedure as I 
have said,” thus indicating that he did not differentiate 
between the two. He evidently reasoned that any depar- 
ture from the means which he would have used would 
constitute conduct which a man of ordinary prudence 
would not indulge in. But regardless of how the witness 
may have reasoned I think there is a vast difference in 
the nature of the two inquiries. The average juror is as 
well qualified to form an opinion as to what an ordinar- 
ily prudent man would do in the way of warning people 
away from the danger zone as the witness and for that 
reason, if for no other, I think this evidence should have 
been excluded. 
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FRANCISCO ECIJA v. PAAUHAU SUGAR PLANTA- 
TION COMPANY. 


No. 1321. 


RESERVED QUESTIONS FROM CIRCUIT COURT FOURTH CIRCUIT. 
Hon. €. K. QUINN, JUDGE. 


SUBMITTED APRIL 12, 1921. DECIDED APRIL 15, 1921. 


COKE, C. J., Kemp, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


LANDLORD AND TENANT—€viction—master and servant. 


The relation of the servant was not that of tenant to the land- 
lord where he occupied a house on the premises of his employer as 
merely incidental to his hiring and his right to the use of the 
premises ceased when his employment ceased. 


SAME—Same—same—trespass. 


The servant by refusing to quit the premises after the termi- 
nation of his employment became a trespasser upon the property 
of the defendant and he cannot maintain an action in trespass 
against his employer for removing his effects from the dwelling. 


OPINION OF THE COURT BY COKE, C. J. 


This is an action in trespass brought by the plaintiff 
against the defendant corporation for damages for the 
alleged eviction of plaintiff by the defendant from a 
dwelling-house owned by the defendant and situated at 
Paauhau, County of Hawaii. The case was tried before a 
jury and at the close of the introduction of evidence on 
behalf of the plaintiff the defendant moved for a directed 
verdict upon a number of grounds, which for the sake of 
brevity may be summarized as follows: That the plaintiff 
failed to prove a tenancy of any kind or the existence of 
the relation of landlord and tenant between himself and 
the defendant and that it affirmatively appeared from the 


ECIJA v. PAAUHAU PLANTATION, 26 Haw. 42. 48 


Opinion of the Court. 


evidence that the only relation between the parties was 
that of master and servant. The trial court reserved to 
this court three questions as follows: 

“1. Is the evidence above outlined sufficient to war- 
rant a verdict against the defendant? 

“2. Does the evidence above set forth sufficiently 
show the existence of the relation of landlord and tenant 
between the defendant and the plaintiff to require sum- 
mary proceedings and the judgment of a court of law 
before the right of eviction attaches? 

“3. Should this court grant said motion for a directed 
verdict upon one or more of the seven grounds therein 
alleged?” 

The undisputed facts as divulged by the record and 
agreed upon by stipulation between the parties are as fol- 
lows: That the plaintiff was employed by the defendant 
on its sugar plantation as a field laborer; that at the 
time of his employment the plaintiff was assigned to a 
house for the use of himself and family without any spe- 
cial contract as to the term of its occupancy; that he was 
to occupy the building free of charge and without any 
deduction from his wages on account of the rent on the 
same; that the occupancy of said dwelling by the plaintiff 
was incident to his employment; that some months after 
his employment plaintiff was discharged by the defendant 
for alleged cause and was notified to quit and surrender 
possession of the dwelling-house; that he refused to do so 
and was on several subsequent occasions notified to leave 
the premises. After persistent refusal to quit the prem- 
ises and a lapse of a considerable period of time the 
defendant caused the household goods and effects of the 
plaintiff to be removed from the dwelling. 

The principle of law underlying the questions reserved, 
and by which they must be determined, is one with 
which text writers and courts have dealt with an unusual 
degree of harmony. But strange to say the subject has 
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not heretofore had the attention of the courts of this jur- 
isdiction although it involves a principle of considerable 
practical importance. Mr. Underhill in his work on 
Landlord & Tenant, Sec. 210 and succeeding sections, 
treats of the subject exhaustively. He says: 


“The necessity of determining the relations of the 
parties to a contract of hiring may arise where the servant 
occupies premises belonging to the master. The inquiry 
may then be, is the servant a servant only or is he also 
a tenant with all the rights of a tenant. The matter is 
always one of intention to be determined upon the facts 
and circumstances of each particular case. * * * In deter- 
mining whether a contract is a lease or one of hiring, it 
must first be decided whether the principal object of the 
parties is to treat and arrange for the possession and 
occupation of the premises with an intent that the rent 
shall be paid in labor by the occupant as a tenant, so that 
the services are merely an incident of the renting; or 
whether the principal purpose of the parties was to supply 
and procure labor, and the possession and occupation of 
the premises were incidental to the labor. This is a 
question of law for the court to be decided upon the terms 
of the contract and all the circumstances of the parties as 
they may be determined by the jury, with particular rela- 
tion to the character of the services which were to be 
rendered. If the principal subject of the contract is labor, 
if that was what the owner of the land was desirous of 
securing and the oceupant of supplying, then it is a hiring 
and not a lease, and the occupation is the occupation of 
a servant or agent and not that of à tenant. For the occu- 
pancy of the premises by a servant where the purpose of 
the occupancy is merely to enable the servant the better 
and more conveniently to perform his services, does not 
create the relation of landlord and tenant, particularly 
where there is no letting in express terms and no rent is 
reserved in money. In other words, where the occupation 
of the premises is not the principal thing, but where it is 
merely an incident of the employment, and to give the 
occupant a better and fuller opportunity to perform the 
duties of his contract of employment, the occupant is a 
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servant and not a tenant. * * * If the use or occupation 
of the land be as a servant, the master still has possession 
inasmuch as possession by the servant is possession of the 
master. As soon as the servant is discharged he becomes 
a trespasser as to the master if he remains on the land and 
must, on request, quit the premises. He may, it has been 
held, be ejected by the master or at his direction and for 
that purpose such force may be used as is reasonably 
necessary. And the right of the master to eject his dis- 
charged servant in no wise depends upon the answer to 
the question whether the servant was rightfully or wrong- 
fully discharged. It exists in the one case as well as in 
the other; the only remedy of the servant being found in 
an action against the master for damages for a breach of 
the contract of emplovment. * * * The question whether 
the occupant of premises owned by another is a servant 
or a tenant of the owner, may arise where the owner seeks 
to employ force to remove the goods of the occupant from 
the premises and the occupant has resisted force with 
force. If the relation of master and servant exists be- 
tween the occupant and the owner, it follows that the 
legal possession of the premises is in the owner and not 
in the servant and he would consequently have the legal 
right to remove the goods and furniture of the occupant 
therefrom.” See also Jones on Landlord & Tenant, 
Sec. 20; 16 R. C. L. p. 578 et seq.; Kerrains v. People, 
60 N. Y. 221; Lane v. Au Sable Electric Co., 181 Mich. 26. 

A case bearing marked similarity to the ope at bar is 
Bowman v. Bradley, 24 Atl. 1062, where it was held that 
where defendant in consideration of a stated price per 
day and house-rent employed plaintiff and family to oper- 
ate his farm the possession of the house is incident to the 
employment and a termination of the latter also termi- 
nated the right to possess the house. 

In the present case it is stipulated between the parties 
that the occupancy of the dwelling-house by the plaintiff 
was merely incidental to his employment and hence the 
case is brought squarely within the rules which fix the 
relationship between the parties as that of master and 
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servant and not of landlord and tenant. The plaintiff by 
refusing to quit the premises after the termination of his 
employment became a trespasser upon the property of 
the defendant and it follows that he cannot maintain an 
action in trespass against the owner of the dwelling for 
the removal of plaintiff’s effects therefrom. To hold 
otherwise would be to convert every domestic servant 
occupying any part of the premises of his or her employer 
into a tenant to be dispossessed only after statutory notice 
and then only by the process of a court of law. 

Reserved questions numbers 1 and 2 are answered no, 
and reserved question number 3 is answered yes. 

Plaintiff filed no brief. 

C. F. Parsons for defendant. 


IN RE TAXES HAWI MILL & PLANTATION COM- 
PANY, LIMITED. i 


No. 1304. 


APPEAL FROM TAX APPEAL COURT THIRD CIRCUIT. 


ARGUED APRiL 13, 1921. DECIDED APRIL 20, 1921. 


COKE, C. J., KEMP, J., AND CIRCUIT JUDGE DEBOLT 
IN PLACE OF EDINGS, J., ABSENT. 


TAXATION—value reduced when too high. 


The assessment of the property of the Hawi Mill & Plantation 
Company, Limited, as of January 1, 1920, by the tax appeal court 
at $1,500,000, held upon the evidence too high, and reduced to 
$1,433,170. 


OPINION OF THE COURT BY KEMP, J. 


The Hawi Mill & Plantation Company, Limited, in its 
tax return for 1920 placed a valuation of $600,000 upon 
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its property which consists of various kinds combined to 
form the basis of an enterprise for profit. The tax asses- 
sor assessed it at $1,600,000 and the company appealed to 
the tax appeal court for the third judicial circuit, where 
after a hearing that court fixed its value at $1,500,000. 
From the decision of the tax appeal court the company 
has appealed as to so much of the assessment as exceeds 
$1,000,000. In other words, the company although return- 
ing its property as of the value of $600,000 now admits 
it to be worth $1,000,000. The taxation of the property 
of this plantation has been the subject of several decisions 
of this court. At the outset we notice as did the court in 
each of the other appeals that there has been no sale of 
stock of this company neither is it quoted in the stock 
exchange. It is therefore impossible to consider the 
market value of the stock of the company as one of the 
tests of the value of its property. In 1912 in an appeal 
from the decision of the tax appeal court fixing a value 
of $1,200,000 upon the property of this company this 
court fixed its value at $1,100,000. (21 Haw. 389.) From 
the decision upon that appeal it appears that the company 
owned lands which it held in fee simple amounting to 
997 acres; that it leased from the Hind Plantation Com- 
pany, Limited (which is controlled by the stockholders of 
the Hawi M. & P. Co.), 965 acres, from the Hind estate 
234 acres, from the government 2099 acres and from other 
parties 1828 acres. It also appeared that for the period 
of seven years just prior to 1912 the average annual 
profits of the company had been $197,164. This court 
concluded that a capitalization of those profits at about 
18% would be a fair valuation and thus arrived at a 
valuation of $1,100,000 after having taken into considera- 
tion all other circumstances, such as rainfall, land tenure, 
etc., testified to before the tax appeal court. In making 
this reduction from the valuation fixed by the tax appeal 
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court this court said that the probabilities so far as it 
was able to judge them were against such favorable 
results in the years to come. At the hearing before the 
tax appeal court at that time the assessor had estimated 
the value of the tangible taxable assets of the company 
at $1,120,441 while the company contended that its tan- 
gible taxable assets were only $606,289. The court con- 
cluded that their real value was probably somewhere 
between those two figures but did not make a specific 
finding as to their value. 

Again in 1915 this company appealed from the find- 
ing of the tax appeal court fixing the value of its prop- 
erty as an enterprise for profit at $900,000. In that case 
it appeared that the physical properties of the company 
were very much the same as they were in 1912 but the 
profits for a period of seven years just preceding 1915 
averaged only $132,297 annually. Again considering all 
of the circumstances this court thought that a capitaliza- 
tion of the profits at a rate a little less than 15% to be 
a more normal rate than that allowed in the prior appeal 
and upheld the decision of the tax appeal court fixing a 
value which that rate justified. (23 Haw. 46.) 

In the present hearing before the tax appeal court it was 
agreed that the value of the company's tangible taxable as- 
sets outside of its lands held in fee and leased from the gov- 
ernment and the growing crops was $360,581.57. As to 
the value of these lands and the crops there is a wide 
difference of opinion between the company and its wit- 
nesses and the assessor. The taxpayer called two wit- 
nesses who testified to land values. Their estimates are 
quite close together, one placing the value at $80 per acre 
on all fee simple lands owned by the company including 
cane land, waste land and pasture, while the other placed 
a valuation of $85 per acre on the same lands. The 
assessor estimated their value at $150 per acre. The 
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company owns 1055.66 acres in fee simple. At $85 per 
acre the fee simple lands of the company are worth 
$89,731.10. At $150 per acre they are worth $158,349. 
The taxpayer valued them at $40,000. In addition to the 
fee simple lands owned by the company 1516 acres are 
leased from the Territory on general lease for a period 
of years upon which no value was placed by the tax- 
payer. Section 385 R. L. 1915 provides in effect that 
the value of general leases of publie lands for the purpose 
of taxation shall be taken to be the value of the fee of the 
land demised. The validity of this statute was upheld by 
this court in Jn re Tares Waiohinu Agr. Co., 22 Haw. 621. 
If this acreage be added to the 1055.66 of fee simple lands, 
and assuming them to be of the same quality as the lands 
owned in fee simple and worth $85 an acre, the two would 
be worth $218,591, and at $150 per acre worth $385,749. 
The taxpayer's witness, its present bookkeeper, placed a 
valuation of $338,745 upon the growing crops notwith- 
standing the company returned them at $150,000. Mr. 
Shipman, the assessor, used the same method of estimat- 
ing the value of crops that was condemned in the case of 
In re Tares Waiakea Mill Co., 25 Haw. 628. We there- 
fore leave out of consideration his estimates. The tax 
appeal court made no separate finding as to the value of 
the lands or the crops. If we accept the testimony of the 
company’s witnesses entirely the tangible assets of the 
company will be found to have a value of $917,917.57. 
Substituting Mr. Shipman’s estimate as to the value of 
the lands for those of the company’s witness we arrive 
at a value of $1,085,075.65. 

Another line of evidence was the recent assessments 
of this property. For 1919 it was assessed at $1,325,000; 
for 1918 at $1,300,000 and for 1917 at $1,100,000. From 
none of these assessments did the company appeal. The 


Territory also showed by the reports of the Honolulu 
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Stock & Bond Exchange that the stocks of practically all 
sugar companies of the Territory listed had very mate- 
rially advanced during the year 1919 and on December 
31, 1919, showed an average increase in price over 
December 31, 1918, of more than 50%. Besides Mr. Aus- 
tin, the former bookkeeper of the company and present 
manager of the Homestead Plantation in the same dis- 
trict, gave it as his opinion that the conditions on this 
plantation on January 1, 1920, were at least 10% more 
favorable than they were on January 1, 1919. The tax 
appeal court apparently gave more consideration to the 
capitalization of profits than to other circumstances 
although it states in its opinion that all the circumstances 
bearing upon the valuation were considered. 

At the hearing before the tax appeal court counsel for 
the parties agreed that the profits for the four years last 
past should be used as the basis for the capitalization of 
profits. According to the testimony of the bookkeeper for 
the company the average profit from taxable assets for 
the four years amounted to $214,975 annually. This 
profit capitalized at the same rate approved by this court 
in 1915 (a little less than 15%) would give a valuation 
of approximately $1,450,000, and at exactly 1596 would 
give a valuation of $1,433,170. Of the two witnesses for 
the taxpayer one expressed the opinion that a capitaliza- 
tion of profits at 20% would be a fair rate. This would 
give a value of $1,074,875. The other thought that 18% 
would be a fair rate. This would give a value of $1,194,- 
309. The assessor expressed the opinion that if the profits 
were taken for a period of eight years instead of four 12% 
would be a fair rate of capitalization. He testified that 
for the eight years prior to January 1, 1920, the average 
annual profits of the company had been approximately 
$197,000 which capitalized at 12% would justify his 
assessment. It is undoubtedly true that an eight-year 
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period is a safer period to use for the capitalization of 
profits than the one agreed upon in this case although 
there is only a difference of about $17,000 in the average 
for the eight years and the average for the four years. We 
know of no case where so high a rate of capitalization as 
20% has been approved and very few where as high a 
rate as 18% has been used. In some cases this court has 
approved a capitalization of profits at as low a rate as 
12% but where that has been done the taxpayer was 
operating under more stable conditions than this com- 
pany enjoys. 

On the whole we think that the evidence now before 
us shows no very material change in the general condi- 
tions confronting this company since 1915, but both its 
tangible property and net income have increased. It 
owns a little more Jand in fee simple than it did then, 
having purchased 102 acres about three years ago, and 
has less by about 500 acres under lease from the govern- 
ment. The lands leased from the Hind Plantation Com- 
pany, Limited, and the Hind estate have remained about 
the same. The probability of reduced profits which this 
court thought in 1912 confronted the company did not 
materialize. On the contrary the net profits have in- 
creased notwithstanding the increased cost of production 
and the uncertain climatic conditions. Mr. Austin, who 
for years was an employee on this plantation, testified 
that “If we could figure on a definite rainfall say for 
five or six months it would be the finest plantation on the 
islands.” 

Considering all the circumstances which make against 
the future prospects of this plantation as well as those 
which tend to a favorable outlook we think that a capital- 
ization of its profits at 15% will show a fair and reason- 
able valuation. The assessment is therefore fixed at 
$1,433,170. 
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W. L. Stanley (Smith, Warren & Stanley on the 
brief) for the taxpayer. 
J. B. Lightfoot for the assessor. 


KISUKI WAKI v. TAKIZO YAMADA. 
No. 1313. 


EXCEPTIONS FROM CIRCUIT Court FIFTH CIRCUIT. 
Hon. W. C. ACHI, JR., JUDGE. 


ARGUED APRIL 15, 1921. DECIDED APRIL 22, 1921. 


COKE, C. J., Kemp, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


HUSBAND AND WiFrE—enticing wife to abandon husband—evidence. 


In an action to recover damages for enticing a wife to abandon 
her husband the quo animo with which the defendant acted ought 
to be made a material point of inquiry. 


OPINION OF THE COURT BY COKE, C. J. 


This is an action instituted in the circuit court of the 
fifth judicial circuit by the plaintiff, appellant, against 
the defendant, appellee, based upon a complaint alleging 
that the defendant “did surreptitiously on or about the 
month of May, 1920, send one Shimo Waki, the legal wife 
of plaintiff, to the Empire of Japan and out of the juris- 
diction of the Territory of Hawaii without the knowledge 
and consent of said plaintiff and to deprive the plaintiff 
of her the said Shimo Waki's company and services." At 
the conclusion of the evidence on behalf of plaintiff 
counsel for defendant interposed a motion for a judgment 
of nonsuit which was granted by the trial court and the 
action was dismissed. The plaintiff comes here upon à 
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bill of exceptions which presents the one question, which 
is whether as a matter of law there was sufficient evidence 
presented to the jury to warrant it in returning a verdict 
for the plaintiff. The gist of the action as revealed in 
the complaint is the alleged loss of the consortium or 
society, affection, aid and comfort which the husband 
was entitled to expect and have from his wife and of 
which he alleges he was deprived by the wrongful act of 
the defendant. 

The evidence in the case is fragmentary and much of 
it is hearsay and would no doubt have been excluded had 
timely objection thereto been interposed. If plaintiff's 
case can be sustained at all it must be upon the theory 
that he has established prima facie that the defendant 
tortiously enticed, induced or in some other manner 
wrongfully deprived the plaintiff of the conjugal society 
or consortium of his wife. The only evidence in the case 
which at all connects the defendant with the departure of 
plaintiff’s wife from Hawaii was the mere statement of 
one of the witnesses for the plaintiff to the effect that 
defendant in a conversation with the witness stated that 
he had sent plaintiff's wife back to Japan. No additional 
facts were shown connecting the defendant with the 
abandonment of plaintiff by his wife and it seems to us 
that the bald statement of the witness for plaintiff that 
defendant had remarked that he had sent plaintiff's wife 
back to Japan is insufficient to support a verdict in 
favor of the plaintiff. The trial court took this view of 
the case and drew attention to the lack of any evidence 
tending to show that the defendant had induced, encour- 
aged or enticed the plaintiff's wife to quit the Territory. 
In a ease of this nature the quo animo with which the 
defendant acted ought to be made a material point of 
inquiry. 

Because the plaintiff failed to make out a prima facie 
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case the exceptions must be and the same are overruled. 
N. W. Aluli (S. K. Kaeo and E. K. Aiu with him on 
the brief) for plaintiff. 
L. A. Dickey for defendant. 


T. YAMASHIRO vr. MANUEL COSTA. 
No. 1319. 


EXCEPTIONS FROM CIRCUIT Court FOURTH CIRCUIT. 
Hon. C. K. QUINN, JUDGE. 


SUBMITTED APRIL 19, 1921. DECIDED APRIL 27, 1921. 


CoKE, C. J., Kemp, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


Evipence—parol evidence to vary the terms of a written contract 
admissible, when. 


A parol agreement which is collateral to a written contract and 
not inconsistent with it may be proved but no rule is better set- 
tled than that which forbids parol evidence of terms which are 
inconsistent with the provisions of a written contract declared 
upon in an action at law. 

SAME—same. 


A written contract providing for payment for a crop of sugar 
cane with prices based upon New York quotations forty-five days 
after the cane is delivered for 96° sugar cannot be varied by 
showing that the payment was not to be made upon that basis. 


SaME—cross-examination. 

It is a general rule of law that the extent and manner of 
cross-examination of a witness which may be made with regard to 
matters not inquired about in the direct examination are largely 
subject to the control of the trial court in the exercise of its dis- 
cretion. This discretion, however, is a judicial one and subject to 
review for abuse. 


PLEADING—amended pleadings. 
A court will not allow an amendment designed to permit the 
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introduction of parol testimony varying the terms of the written 
contract. 
ConTINUANCE—™motion for addressed to the sound legal discretion of 
the court. 
Motions for continuance are addressed to the sound legal dis- 
cretion of the court and unless that discretion is clearly abused 
no error is shown. 


OPINION OF THE COURT BY KEMP, J. 


This is an action in assumpsit for $4141.81. The com- 
plaint contains three counts. The first count declares 
upon a contract in writing, a copy of which is attached 
to the complaint as an exhibit; the second claims the 
same amount to be due the plaintiff from the defendant 
upon a quantum meruit for work and labor performed by 
plaintiff for defendant at his special instance and request, 
while the third is for the same amount alleged to have 
been received by the defendant from the Laupahoehoe 
Sugar Company for the use and benefit of plaintiff. The 
defendant answered admitting an indebtedness to the 
plaintiff in the sum of $2525.08; alleged that he had 
made a legal tender of said amount to the plaintiff prior 
to the institution of this suit, which was refused, and 
again makes the tender of the same amount in court by 
depositing with the clerk the sum of $2525.08. He prays 
that the plaintiff may be adjudged to have and recover 
from him the said sum of $2525.08 and no more. The 
case is here on plaintiff’s interlocutory bill of exceptions 
and presents for our consideration questions of the 
admissibility of evidence and the correctness of rulings 
on motions for leave to amend the complaint and to stay 
the proceedings until a bill in equity to reform the con- 
tract can be brought and tried. 

The written contract involved purports to have been 
executed by the plaintiff and defendant September 11, 
1918, and by its terms the plaintiff was to perform all 
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labor and furnish all material, fertilizer and implements 
required in the cultivation of the first and second crops 
of sugar cane on lot No. 85 of the Manowaiopae home- 
steads, he to hoe, plow, cultivate, strip, replant when 
necessary and bring to maturity the said crops of cane 
and to do all work incident to the cultivation in the most 
approved manner by methods now in vogue by the Laupa- 
hoehoe Sugar Company. He further agreed that when 
said crops became fully matured, by direction of the party 
of the first part (defendant), to eut and bundle the said 
cane, weigh, transport and deliver it to the Laupahoehoe 
Sugar Company's mill at Papaaloa, Hawaii. The defend- 
ant agreed *that for the faithful performance of each and 
all of these covenants by the party of the second part 
(plaintiff) to pay unto the parties of the second part a 
sum equal to 6/7 of the proceeds of the whole crop with 
prices based on New York quotations forty-five days after 
the same is delivered for 96? sugar; provided that no 
payment shall be made to the parties of the second part 
until all claims of whatsoever kind against said crops 
shall first be deducted from the 6/7 of the proceeds above 
mentioned. * * * Payment shall be made by the party of 
the first part to the party of the second part when said 
party of the first part has received the money on full 
settlement for the said cane from its sale, first deducting 
from the amount due the party of the second part all 
advances made together with interest thereon at the rate 
of seven (7) per cent. per annum." The suit was filed 
September 15, 1920, and trial was begun before a jury 
January 17, 1921. 

By evidence and stipulations the plaintiff established 
that he had fully performed his obligations under said 
contract. He thereupon attempted to prove the circum- 
stances under which the contract was signed and what 
oral agreement he and defendant had with reference to 
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the division of proceeds and which he supposed was con- 
tained in the writing when he signed it, and in that con- 
nection his counsel made an offer of proof which was in 
substance that plaintiff and defendant entered into an 
oral agreement, the provisions of which were similar to 
the written contract with the exception that the oral 
agreement did not contain the clause “with prices based 
upon New York quotations forty-five days after the cane 
is delivered for 96° sugar;" that David Bronco was 
employed by the defendant to embody the terms of the 
oral agreement in a written draft and that in attempting 
to comply with his instructions David Bronco produced a 
draft of the contract, a copy of which is attached to the 
plaintiff’s declaration as an exhibit; that the clause above 
quoted with reference to prices being based on New York 
quotations was inserted by David Bronco of his own 
motion without instruction from the defendant and with- 
out the knowledge or consent of the plaintiff or defend- 
“ant; that the plaintiff is a Japanese who cannot read 
English and cannot understand the provisions contained 
in said instrument and who understands spoken English 
but imperfectly; that he was unable to read the contract 
and did not know its contents; that said Bronco attempt- 
ed in the presence of defendant to explain in pidgin 
English to plaintiff the terms of the instrument which he 
had prepared but omitted the clause “with prices based 
upon New York quotations forty-five days after the cane 
is delivered for 96° sugar;” that said Bronco told the 
parties that the contract provided that there should be a 
division of the proceeds of the cane produced, 6/7 to go 
to the plaintiff and 1/7 to go to defendant; that from 
the plaintiff’s 6/7 there should be deducted the costs and 
expenses in connection with the cultivation of the cane; 
that plaintiff believed the statements so made by Bronco 
to be true and relying solely upon those statements he 
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signed the contract; that he was not aware that the con- 
tract contained the clause “with prices based upon New 
York quotations forty-five days after the cane is delivered 
for 96? sugar." To this offer the defendant objected 
upon the ground among others that it would permit the 
plaintiff to vary the written contract by parol contempo- 
raneous agreement between plaintiff and defendant and 
that the plaintiff has brought an action upon this con- 
traet but that plaintiff now attempts to come in and 
change the specific terms of the contract. The objection 
was sustained and plaintiff excepted. 

Plaintiff also later in the proceeding requested leave to 
amend his pleading so as to allege facts substantially the 
same as those contained in his offer of proof. Defendant 
objected to the amendment on the grounds: “(1) That 
the offer to amend should have been made prior to the 
commencement of the trial; (2) that the amendment so 
alleged would be an attempt on the part of the plaintiff 
to vary the terms of the written contract by the use of^ 
parol contemporaneous evidence; (3) that the amend- 
ment so alleged would be a variance of the form of action 
and would vary the theory adopted by the case as origi- 
nally produced.” Leave to amend was refused and the 
court stated that it wanted the record to show that it was 
refused on all grounds. Plaintiff excepted. 

It appears from evidence adduced upon the trial that 
defendant sold the sugar cane produced by plaintiff upon 
the lot in question to the Laupahoehoe Sugar Company 
at a price based upon the average price of sugar during 
the month in which deliveries were made which produced 
a sum, 6/7 of which, after deducting all expenses prop- 
erly chargeable to plaintiff, equals the amount for which’ 
plaintiff is suing. It further appears from evidence given 
by some of plaintiff’s witnesses upon cross-examination 
that if defendant had received payment for said sugar 
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cane at “prices based upon New York quotations forty- 
five days after the cane is delivered for 96? sugar," as 
that clause was explained by said witnesses, he would 
have received an amount which, after proper deductions 
were made, would equal the amount tendered. Thus 
appears the necessity of plaintiff in some manner getting 
rid of said clause in the contract or else aecepting the 
amount which defendant has tendered. 

It must be apparent that if the proof which plaintiff 
offered was properly rejected there was no error in refus- 
ing to permit him to amend his complaint for if he is not 
entitled to prove these matters he was not injured by 
being denied the right to allege them. “A court will not 
allow an amendment designed to permit the introduction 
of parol testimony varying the terms of a written con- 
tract. 31 Cyc. 421. 

A disposition of the exception to the refusal to receive 
. the offer of proof will also dispose of the exception to the 
refusal to allow the amendment. 

Was the evidence offered admissible in an action at 
law on the written contract? A parol agreement which 
is collateral to a written contract and not inconsistent 
with it may be proved (Durkin v. Cobleigh, 156 Mass. 
108) but no rule is better settled than that which forbids 
parol evidence of terms which are inconsistent with the 
provisions of the written contract declared upon. Stewart 
v. Spalding, 23 Haw. 502, 513; Richards Y. Ontai, 19 Haw. 
451; Henry v. Shields, 19 Haw. 302; Ah Hoy v. Raymond, 
19 Haw. 568. As the written contract stands the payment 
to plaintiff by defendant is limited by the provision that 
settlement shall be upon the basis of New York prices 
forty-five days after delivery of the cane. Evidence to 
the effect that settlement was not to be made upon that 
basis would clearly be inconsistent with the provisions of 
the writing and was therefore inadmissible. 
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Plaintiff has argued that there is a latent ambiguity 
in the contract which he is entitled to explain. Defend- 
ant does not deny that if there exists a latent ambiguity 
plaintiff would be entitled to give evidence of its real 
meaning. What he does say is that no such ambiguity 
exists. In this we think he is correct. It seems to us 
that what plaintiff was trying to do was to show that the 
contract contained words which ought not to be there 
because he and the defendant did not agree upon them. 
If we once concede that he is entitled to make such a 
showing then a court of law can reform any contract 
when a showing is made that it does not express the 
mutual understanding of the parties—a function solely 
of a court of equity. Okuu v. Kaiaikawaha, T Haw. 311; 
Martin v. Smith, 102 Me. 27. 

We next consider the exceptions to the evidence which 
the defendant was permitted to elicit from plaintiff's 
witnesses upon cross-examination. John Frazer, the book- | 
keeper of the Laupahoehoe Sugar Company, was called 
as a witness for plaintiff and upon direct examination 
testified to the weight of cane harvested upon lot 85, the 
price paid the defendant therefor by said company and 
the said company’s charges against same. -Upon cross- 
examination by defendant's counsel he was permitted to 
testify over plaintiff's objection as to the basis of the 
company's settlement with the defendant for said cane 
and what he would have received had the settlement been 
upon the basis of New York prices forty-five days after 
delivery. The only objection made to this line of eross- 
examination was that it was not proper cross-examina- 
tion. The exceptions do not challenge the competency or 
relevancy of the questions asked. "The only issue on these 
exceptions therefore is whether reversible error was com- 
mitted in permitting these questions upon cross-examina- 
tion. It is a general rule of law that the extent and 
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manner of cross-examination of a witness which may be 
made with regard to matters not inquired about in the 
direct examination are largely subject to the control of 
the trial court in the exercise of its discretion. This dis- 
cretion, however, is a judicial one and subject to review 
for abuse. Meheula v. Pioncer Mill Co., 17 Haw. 56; 
Booth v. Beckley, 11 Haw. 518, 521. It is undoubtedly 
in the interests of orderly trial for a court to limit cross- 
examination to matters inquired about in the direct exam- 
ination but no hard and fast rule can be laid down gov- 
erning the extent of such examination. The circum- 
stances of the trial and the convenience of court and 
witnesses must be taken into consideration and unless 
there is a clear abuse of the discretion which the court 
exercises it will not be considered reversible error. We 
see no such abuse in this case and these exceptions must 
therefore be overruled. 

We have yet to consider the exception to the refusal 
of the court to grant plaintiffs motion which he styled 
a motion for stay of proceedings. After plaintiff had 
introduced all of his evidence he filed a motion supported 
by affidavit in which he set up all of the facts which he 
claims entitle bim to have the contraet as written re- 
formed and asked for a stay of this proceeding until he 
could present a bill and get a decree in equity on his 
claim that the written contract does not truthfully set 
forth the agreement between him and defendant. The 
defendant says that the question of whether or not a 
court of equity has jurisdiction to reform a contract 
inadvertently entered into by reason of a mutual mistake 
of fact is not involved, but if it is then he admits the 
court has such jurisdiction. He does not contend that 
such a bill, filed after the institution of the action on the 
contract, would be improper or abate the action. What 
he does is to liken the motion made to an ordinary motion 
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for continuance and argue that it, like a motion for con- 
tinuance, is addressed to the sound discretion of the 
court, and that this motion was properly denied because 
not seasonably made, not having been presented before 
trial began. The right of a party who has a suit pending 
to enforce a contract to file a bill in equity to reform the 
contract sued upon and to have trial of the law action 
delayed for a reasonable time to enable him to get a 
decree without otherwise affecting the action at law is 
recognized in the following cases: Prudential Casualty 
Co. v. Miller, 257 Fed. 418; Sell v. Sparks, 120 Fed. 1013; 
Abraham v. North German Fire Ins. Co., 81 Fed. 731; 
Martin v. Smith, supra. If prior to going to trial in his 
action at law the plaintiff had seasonably presented a bill 
setting up the facts contained in his motion and affidavit 
praying for a reformation of the contraet there would 
have been no question of his right to a hearing on his bill 
before being forced to a trial in his action on the contract. 
But it does not necessarily follow that he was entitled as 
a matter of right to have the proceedings in the action at 
law halted in the middle of the trial until he could pre- 
sent a bill and get a decree in a court of equity on his 
claim that the contract should be reformed. A ruling 
either way on the motion presented to the trial court 
would probably have been sustained. We hold that the 
motion, although styled a motion for stay of proceedings, 
was in effect a motion for a continuance and was ad- 
dressed to the sound legal discretion of the court and 
unless that discretion was clearly abused there was no 
error. McBryde Est. v. Gay, 14 Haw. 313; Waldeyer v. 
Wailuku Sug. Co., 19 Haw. 245. That there was no abuse 
of discretion in the ruling complained of seems clear to 
us. Had the court in the exercise of its discretion granted 
the motion it would have been entirely proper to have 
imposed terms such as payment of costs. Plaintiff is 
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therefore in no worse position than he would have been 
had the motion been granted on such terms. There is 
nothing to prevent him from taking a voluntary nonsuit 
after which he can file his bill in equity for a reformation 
of the contract and if successful bring a new action on 
the reformed contract. 

Finding no error in the rulings complained of the 
exceptions aré overruled. 

C. F. Parsons for plaintiff. 

Carlsmith & Rolph for defendant. 


LUCY K. PEABODY v. LEONG YEN. 
No. 1323. 


APPEAL FROM DISTRICT MAGISTRATE OF HONOLULU. 


ARGUED APRIL 20, 1921. DecrDep May 4, 1921. 


COKE, C. J., Kemp, J., AND Circuit JUDGE DEBOLT 
IN PLACE OF EDINGS, J., ABSENT. 


CHATTEL Morreace—effect of where mortgagor retains possession. 

In this jurisdiction a chattel mortgage, the mortgagor remain- 
ing in possession, does not transfer the title to the mortgagee—it 
merely gives the mortgagee security upon the property. 

LANDLORD AND TENANT—Ccovenant against assignment—effect of mort- 
gage. 

A covenant against assignment contained in a lease is not 
broken by the execution of a mortgage covering the leasehold 
property where the mortgagor retains possession of the property. 


OPINION OF THE COURT BY COKE, C. J. 


The plaintiff, appellant, is the owner of a tract of land 
at the corner of Vineyard and River streets in the city of 
Honolulu containing.an area of approximately one-half 
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of an acre. On January 20, 1919, she executed a lease of 
the property to the defendant, appellee, which lease con- 
tained the following clause: “That he (the lessee) will 
not make or suffer any strip or waste or unlawful or 
improper use of said premises nor without the consent in 
writing of the lessor assign this lease.” The lessee went 
into possession of the premises and at all times since has 
been, and still is, in possession thereof. On January 7, 
1921, the appellee executed a mortgage of said leasehold 
to one Chong Kam Sing and again on January 10, 1921, 
executed another mortgage covering the same property 
to one L. Ah Fun and others, all of which was without 
the consent of the plaintiff. On January 24, 1921, the 
plaintiff caused notice to be given to the lessee of her 
reentry upon the demised premises and of a termination 
of said lease because of the alleged breach of the condi- 
tions thereof and a forfeiture of the estate thereby con- 
veyed, justifying her action and basing her claim upon 
her contention that the mortgages executed by the lessee 
constitute a breach of the covenant in the lease against 
assignment. The lessee refused to surrender possession 
of the land and plaintiff thereupon instituted her action 
in the district court of Honolulu praying for judgment 
against the defendant for summary possession of the land 
in question upon the grounds aforesaid. 

At the conclusion of the trial the district magistrate 
rendered judgment for the defendant and the plaintiff 
has prosecuted an appeal to this court upon the sole point 
of law, to wit, “That the execution of a mortgage upon 
the leasehold described in the complaint herein consti- 
tutes a breach of the covenant or restriction against the 
assignment of same contained in the indenture creating 
the said leasehold." "The question involved is thus clearly 
defined. Both parties to the controversy rely largely 
upon the prior decisions of this court. The same question 
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has been considered by this court in one phase or another 
on numerous occasions but its decisions are not in entire 
harmony. One of the earlier cases is Nott v. Burgess, 
5 Haw. 420. The principal point decided in that case is 
that in the absence of an express stipulation to the con- 
trary the right of the mortgagee to the possession of the 
mortgaged chattels vests immediately on the execution of 
the mortgage. Another leading case is Wundenberg v. 
Campbell, 9 Haw. 203, where on page 209 the court made 
use of the following language: “By the practice of this 
court a chattel mortgage, the mortgagor remaining in pos- 
session, does not transfer the title to the mortgagee—it 
merely gives the mortgagee security upon the property.” 
In Allen v. Lucas, 15 Haw. 52, the majority opinion of the 
court while it reviewed the question at some length did 
not determine the same one way or the other but merely 
held that a mortgagee has sufficient title or interest after 
default by the mortgagor to enable him to bring a statu- 
tory action to quiet title against third parties. The deci- 
sion in Inter-Is. Tel. Co. v. Liliuokalani, 16 Haw. 605, is 
important in that it adopts the New York rule to the 
effect that while the property remains in possession of 
the mortgagor and the conditions of the mortgage are 
unbroken he has an interest therein subject to his control 
and which he may sell and deliver. The purchaser would 
of course take subject to the lien of any existing mort- 
gage. And finally, and we think conclusive of the ques- 
tion, is the unequivocal expression of this court in T'er- 
ritory v. Tsunekichi, 23 Haw. 813, at 819, where the court 
after quoting the definition and effect of a chattel mort- 
gage as set forth in 6 Cyc. 985, 986, says: “In this juris- 
diction it has been held that title to the property does not 
pass to the mortgagee unless or until he takes possession 
of it." In the early day history of mortgages there was 
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and of the rights of the parties thereunder. There was 
a fierce controversy as to whether the common law doc- 
trine which looked upon a mortgage as an absolute con- 
veyance of the property mortgaged, defeasible only 
through the satisfaction thereof, or the equity doctrine 
which treated a mortgage merely as security for the pay- 
ment of a debt or the performance of some duty, should 
prevail. Lord Mansfield from the King's Bench said: “It 
is an affront to common sense to say the mortgagor is 
not the real owner.” Many attempts have been made to 
State a perfectly harmonious system of law in regard to 
mortgages but complete success has never attended them. 
In the United States the decisions are conflicting and the 
subject has been further complicated by the enactment of 
inharmonious legislation. The New York courts at an 
early date took the lead in adopting the less harsh and 
more modern doctrine recognized as the equity rule. See 
Bryan v. Butts, 21 Barb. 503. The Supreme Court of the 
United States in American Bridge Co. v. Heidelbach, 94 
U $. 798, held that upon default the mortgagee had the 
option to take possession of the mortgaged premises or to 
file a bill, have a receiver appointed and possession deliv- 
ered to him. The court further held that until one or the 
other was done the mortgagor was the owner of the prop- 
erty to all the world. This is in direct line with the most 
recent expression of the supreme court of Hawaii in Terri- 
tory v. Tsunekichi, supra, which we think correctly 
expresses the local law upon the subject. See Barron v. 
San Angelo National Bank, 138 S. W. 142; Glass v. Elli- 
son, 9 N. H. 69; Middletown Savings Bank v. Bates, 
11 Conn. 519; Harper v. Ely, 10 Ill. 581. 

Entertaining the views which we have herein expressed 
we hold that the giving of the mortgage or mortgages by 
the appellee herein was not in violation of the covenant 
against assignment contained in the lease in question. 
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Judgment affirmed. 

Marguerite K. Ashford (W. B. Lymer with her on the 
brief) for plaintiff. 

F. M. Brooks for defendant. 


H. FOCKE AND H. M. von HOLT, TRUSTEES UN- 
DER THE WILL AND OF THE ESTATE OF 
JAMES GAY, DECEASED, v. LLEWELLYN NA- 
PELA GAY, REGINALD ERIC GAY, ARTHUR 
FRANCIS GAY, ALICE MARY K. RICHARDSON, 
HELEN FANNY GAY, FRIDA GAY; EVA GAY, 
A MINOR; BEATRICE GAY, A MINOR; SONNY 
JAMES MOKULEIA GAY, A MINOR; MICHAEL 
VANNATTA K. GAY, A. MINOR; LLEWELLYN 
NAPELA GAY, A MINOR; ALBERT GAY HAR- 
RIS, A MINOR; WALTER WILLIAM HOLT, A 
MINOR; ALICE K. HOLT, A MINOR, AND 
ETHEL FRIDA HOLT, A MINOR. 


No. 1273. 


PETITION FOR REHEARING. 


FILED APRIL 16, 1921. n DecipED May 7, 1921. 


COKE, C. J., Kemp, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


Per Curiam: The minor respondents in the above 
entitled cause, referred to in our opinion filed April 5, 
1921, as remaindermen, have filed a petition for a rehear- 
ing asking that we instruct the trustees as to the method 
that should be followed in arriving at the corpus or capi- 
tal value of the Ookala leasehold and (or) that we enter 
a decree that the corpus or capital value thereof was 


68 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


$34,854.34. They assert that the record contains suffi- 
cient facts to enable us to enter a decree. With this 
contention we do not agree. But even if the facts were 
all before us it would be discretionary with us as to 
whether we would enter a decree or remand the cause to 
the circuit judge. (Hind v. Wilder's S. S. Co., 13 Haw. 
174, 176.) We think it only fair to all parties that the 
cause be remanded to the circuit judge where a full hear- 
ing can be had and the amount for which the trustees 
must account be properly ascertained. Neither do we 
think that it would be proper for us at this time to under- 
take to issue instructions as to the method to be followed 
in arriving at the value of the Ookala leasehold there 
being nothing in the record to indicate that the circuit 
judge is in need of such instructions. 

For the reasons set forth the petition for rehearing is 
denied and in compliance with the statement in our opin- 
ion of April 5 “unless within five days from the filing of ` 
this opinion the parties can and do agree upon sufficient 
facts to enable us to enter a proper decree * * * an order 
will be entered remanding the cause" the cause is re- 
manded to the circuit judge for further proceedings not 
inconsistent with that opinion. 

H. Holmes and H. Edmondson for the petition. 
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J. K. SMYTHE, MANUEL SEDASTINE SANTOS, 
WILLIAM F. POGUE, FRED WILHELM AND 
WILLIAM SMYTHE, PRESIDENT, VICE-PRESI- 
DENT, TREASURER, SECRETARY AND AUDI- 
TOR, RESPECTIVELY, OF THE HUI KUAI 
AINA O PEAT, v. J. TAKARA, ALSO KNOWN 
AS J. TAKADA, G. M. MAALO AND THE DALD- 
WIN NATIONAL DANK OF KAHULUI, MAUI, 
T. H. 


No. 1314. 


J. K. SMYTHE, MANUEL SEBASTINE SANTOS, 
WILLIAM F. POGUE, FRED WILHELM AND 
WILLIAM SMYTHE, PRESIDENT, VICE-PRESI- 
DENT, TREASURER, SECRETARY AND AUDI- 
TOR, RESPECTIVELY, OF THE HUI KUM 
AENA O PEAHI, vr. J. TAKARA, ALSO KNOWN 
AS J. TAKADA, G. M. MAALO AND THE BALD- 
WIN NATIONAL BANK OF KAHULUI, MAUI, 
T. H. 


No. 1315. 


APPEALS FROM CIRCUIT JUDGE SECOND CIRCUIT. 
How. L. L. Burr, JUDGE. 


ARGULD May 17, 1921. Drcipep May 24, 1921. 


COKE, C. J., KEMP, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


APPEAL AND Error—interlocutory appeal. 

After allowing an interlocutory appeal the court below should 
stay its hand until that appeal is perfected and determined in the 
appellate court. 

PARTU s—general rule in equity. 
It is a general rule ın equity that all persons materially inter- 
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ested, either legally or beneficially, in the subject-matter of a suit 
are to be made parties to it either as plaintiffs or defendants, 
however numerous they may be, so that there may be a complete 
decree which will bind them all. 


SamMre—same—exceptions to the rule. 


To this rule there are certain exceptions, one of which is that 
where the parties interested in the suit are numerous and it 
would not be feasible without great inconvenience to make all of 
them parties a few may sue for themselves and all others simi- 
larly situated. 


OPINION OF THE COURT BY COKE, C. J. 


The petitioners appellants, above named, filed in the 
circuit court of the second judicial circuit a bill for dis- 
covery and avoidance of a lease. The respondents inter- 
posed thereto a plea in abatement in which it was alleged 
that the petitioners were not interested in the subject- 
matter of the cause and therefore could not maintain the 
suit. The circuit judge sustained the plea in abatement 
but allowed the petitioners an interlocutory appeal. 
Before the time for perfecting the interlocutory appeal 
had expired the court below entered a final decree dis- 
missing the petition. The petitioners thereupon appealed 
from the final decision and have perfected both the inter- 
locutory and final appeals. The two appeals, being pre- 
sented to this court, were by order duly made consoli- 
dated and will be heard jointly. 

After allowing the interlocutory appeal the circuit 
court should have stayed its hand until that appeal was 
disposed of in the appellate court and it is surprising that 
the impropriety of the action of the circuit court in enter- 
ing a final judgment in the cause pending the perfection 
and determination of the interlocutory appeal did not 
occur to the judge of the court below. But as the appeal 
from the final decree is now before us in case No. 1315 
and the record therein presents for final disposition the 
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questions raised by the interlocutory appeal in case 
No. 1314 we will not further notice the interlocutory 
appeal but will confine ourselves to the appeal from the 
final decree. 

The Hui Kuai Aina o Peahi is an Hawaiian hui the 
members of which own as tenants in common a tract of 
land situated at Peahi on the Island of Maui. The mem- 
bers of the hui appear to have organized by adopting a 
constitution and by-laws and have created an executive 
committee to manage the affairs of the hui or association. 
The petitioners herein constitute the executive committee. 
Articles 21 and 23 of the constitution and rules of the 
hui prohibit the leasing of any of the lands of the associa- 
tion except by the executive committee thereof subject to 
the approval of not less than two-thirds of the shares of 
the association. It appears from the allegations in the 
bill of complaint that G. M. Maalo, the owner of a num- 
ber of the shares of the hui, without the knowledge or 
consent of the executive committee and in defiance of the 
rules of the association executed a lease of two tracts or 
parcels of land of the common property containing an 
area of about 63 acres to the respondent Takara, the 
leasehold being thereafter by the lessee mortgaged to the 
respondent the Baldwin National Bank of Kahului. The 
purpose of the suit is to have a decree nullifying the lease 
and mortgage and for a restoration of the leased premises 
to the members of the hui. 

The sole question involved in the appeal challenges the 
correctness of the decision of the lower court holding that 
the petitioners cannot maintain the suit. 

The appellants concede, as they must, that the hui 
itself is not a legal entity (Re Tares Hui of Kahana, 
21 Haw. 676, 678) and therefore can neither sue nor be 
sued and that the petitioners bringing this suit are not 
proceeding as officers of the hui but as representatives 
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of a majority of the members thereof. It is not alleged 
that the petitioners are part-owners in the cotenancy or 
otherwise interested in the hui except as officers thereof. 
Their only right to prosecute this action is contained in 
paragraph 12 of their bill which sets forth that at the 
meeting of the hui held in March 1919, at which more 
than two-thirds of the shares of the association were pres- 
ent, the petitioners were authorized by a majority of the 
Shares represented at such meeting and by a majority of 
all the shares in said association to bring such proceed- 
ings as “may be necessary io protect the rights of the 
members of said association in and to said lands and to 
recover from said J. Takara, also known as Takada, the 
possession of the lands of the said association taken and 
held by him as hereinabove set forth." While those voting 
undoubtedly attempted to clothe the petitioners with 
authority to proceed against the respondent Takara their 
action was in no wise binding upon the other members of 
the hui and it is very clear that they could not thus con- 
fer upon any person or set of persons authority to insti- 
tute the suit in their behalf and ignore the other parties 
in interest. 

It is a general rule in equity that all persons mate- 
riallr interested, either legally or beneficially, in the 
subject-matter of a suit are to be made parties to it either 
as plaintiffs or defendants, however numerous they may 
be, so that there may be a complete decree which will 
bind them all. To this rule there are certain exceptions, 
one of which is that where the parties interested in the 
suit are numerous and it would not be feasible without 
great inconvenienee to make all of them parties a few 
may sue for themselves and all others similarly situated. 
Story's Eq. Pl. 9 ed. Sec. LOT; Supreme Tribe of Ben-Hur 
v. Cauble, decided by the Supreme Court of the United 
States March 7, 1921; Smith wv. Niroriistedt, 16 How. 
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288, 303; Beatty v. Kurtz, 2 Pet. 566; Lilly v. Tobbein, 
103 Mo. 477, 488. But the petitioners herein have not by 
any allegation in their bill of complaint brought them- 
selves either within the rule or within the exception 
thereto. It is true that in the prayer of the bill they ask 
that “they may be permitted to bring and prosecute the 
proceeding as the officers, directors and members of the 
executive committee of said IIui Kuai Aina o Peahi for 
and on behalf of all the members thereof whose interests 
are not in conflict therewith.” This does not aid them in 
the least, first for the reason that under the rules of 
equity pleading the matters contained in the prayer of 
the bill do not determine the sufficiency thereof, and for 
the further reason that the petitioners if permitted to 
maintain the suit at all may not do so as officers of the 
hui but they can only maintain it as parties interested in 
the subject-matter of the suit for themselves and all oth- 
ers in the same class under a proper allegation that the 
parties are numerous and cannot be joined without great 
inconvenience, etc. 

For these reasons the decree of the lower court dis- 
missing the bill of complaint is affirmed. 

S. W. Fitzherbert (Smith, Warren & Stanley on the 
brief) for petitioners. 

E. Vincent and J. W. Kalua for respondents submitted 
the case upon the brief. 
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CANNELL & CHAFFIN, INC., v. C. W. €. DEERING. 
No. 1255. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
' Hon. J. T. DEBOLT, JUDGE. 


ARGUED May 20, 1921. DecIDED May 28, 1921. 


CoKE, C. J., Kemp, J., AND CIRCUIT JUDGE BANKS 
IN PLACE OF EDINGS, J., ABSENT. 


PLEADING—answer. 


At the close of the evidence plaintiff amended its complaint to 
conform to the proof; defendant asked for time to plead to the 
amended complaint but in stating what he desired to plead raised 
no question which he was not entitled to rely upon under his 
answer to the original complaint. Under these circumstances it 
was not error to deny his request for time to replead and order 
his answer to the original complaint to stand as his answer to the 
amended complaint. 


ComMERCE—interstate commerce—sale. 


A sale of goods in Hawaii by a California corporation which 
must in order to complete the sale by delivery be shipped from 
California to Hawaii constitutes a transaction of interstate com- 
merce. 


CorporaTions—foreign corporations—license. 


A foreign corporation is not required to procure a license as 
a prerequisite to its right to engage in interstate commerce in 
this Territory. 


OPINION OF THE COURT BY KEMP, J. 


This action in assumpsit was commenced October 19, 
1917, under the title Cannell, Smith, Chaffin Company, a 
Corporation, Plaintiff, v. C. W. C. Deering, Defendant, 
the Bank of Hawaii, Limited, a Corporation, Garnishec. 
The complaint is in two counts. Under the first count it 
is alleged that on April 28, 1917, defendant was indebted 
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to plaintiff in the sum of $3154 for divers goods, wares 
and merchandise sold and delivered to him prior to that 
date. Annexed to the complaint as an exhibit and 
referred to in the body of the first count of the complaint 
is an itemized statement of account between plaintiff and 
defendant showing a balance of $3154 due, supported by 
the affidavit of S. Bartley Cannell, president of the plain- 
tiff corporation, which contains among other allegations 
one to the effect that Cannell, Smith, Chaffin Company is 
a corporation duly organized and existing under and by 
virtue of the laws of the State of California with its prin- 
cipal place of business at the city of Los Angeles, State 
of California. The second count sets forth an account 
stated for $3154 and the promise of defendant to pay the 
sum found due on said account. The complaint contains 
ihe usual allegations relative to demand and the neglect 
and refusal of defendant to pay and prays judgment for 
$3154 together with costs, interest and attorney's com- 
missions. 'The defendaut in his answer admitted an in- 
debtedness to the plaintiff of $1341.45 and tendered that 
amount in court which was by plaintiff refused. The 
answer also contained a general denial and notiee that 
defendant would rely upon the defense of fraud, illegal- 
ity, payment and accord and satisfaction. Upon these 
pleadings the cause proceeded to trial before a jury. The 
proof shows that the defendant purchased from S, Bart- 
ley Cannell, at various times prior to the incorporation 
of Cannell, Smith, Chaffin Company, books for which he 
agreed to pay $1449.75 and that the accounts therefor 
were on May 20, 1916, the date of its incorporation, 
assigned to the company. The proof further shows that 
subsequently to the incorporation of Cannell, Smith, Chaf- 
fin Company the defendant purchased from it books and 
other goods for which he agreed to pay $2515, the total of 
purchases from Mr. Cannell and the company amounting 
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to the sum of $3964.75, upon which a credit of $810.75 is 
admitted leaving a balance of $3154. It also appeared 
from the evidence that after the filing of this suit the 
name of ihe plaintiff was legally changed from Cannell, 
Smith, Chaffin Company to Cannell and Chaffin, Incor- 
porated. The only evidence offered by the defendant on 
the trial was that of the acting treasurer of the Territory 
to the effect that he had searched the records of the office 
of the treasurer of the Territory and found no record 
showing that plaintiff had procured a license to do busi- 
ness in the Territory, or otherwise complied with the 
statutes relative to foreign corporations. Plaintiff admits 
that it has not procured a license to do business in the 
Territory or otherwise attempted to qualify itself under 
the statute to do business in the Territory. At the con- 
clusion of the evidence the plaintiff requested and was 
granted leave to amend its complaint to conform to the 
proof which showed that the various items of merchandise 
listed in the account were furnished defendant for an 
agreed price upon written orders signed by him and for- 
warded to plaintiff at Los Angeles, California. The 
amendment also alleged the change in the name of the 
plaintiff from Cannell, Smith, Chaffin Company to Can- 
nell and Chaffin, Incorporated. Upon the allowance of 
the amendment the defendant requested leave to plead to 
the amended complaint which was refused by the court 
and the defendant's original pleading was ordered to 
stand as an answer to the amended complaint. 

Upon this status of the pleading and the proof the 
motion of the plaintiff that the jury be directed to render 
its verdict for the plaintiff for $8154 together with inter- 
est was granted to the extent of directing the verdict for 
the sum of $3154, interest being disallowed, and the 
defendant is now before this court upon exceptions and 
asks for a reversal upon the ground that the plaintiff cor- 
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poration has failed to comply with the provisions of sec- 
tions 3380 and 3381 R. L. 1915 which provide inter alia: 
“Sec. 3380. Annual License. No foreign corporation 
* * * shall do any business of any nature whatsoever in 
this Territory unless it shall first have obtained from the 
treasurer an annual license to do so * * * provided that 
no license shall be necessary for any corporation engaged 
solely in the business of foreign or interstate commerce 
* * *" “See, 3381. * * * Every foreign corporation fail- 
ing to comply with any of the statutes regarding foreign 
corporations shall * * * be denied the benefit of the laws 
of the Territory * * * and shall not be entitled to sue, 
plead or appear except as hereinbelow provided in any 
court of this Territory, for any cause of action whatever 
while such neglect or refusal continues * * *.” 

It is also claimed that the court erred in refusing to 
permit the defendant to plead to the amended complaint 
and in ordering his answer to the original complaint to 
stand as his answer to the amended complaint. All other 
questions raised by the bill of exceptions have been 
expressly waived. 

We first consider the ruling of the court in refusing 
to permit the defendant to plead to the amended com- 
plaint. The defendant in indicating what he desired to 
plead in answer to the amended complaint raised no 
question which he was not entitled to rely upon under his 
answer to the original complaint. The action of the court 
therefore in refusing to permit him to replead and in 
ordering his original answer to stand as an answer to the 
amended complaint deprived him of no right and could 
not be prejudicial to him. 

The other question presented requires us to determine 
whether the business transacted by the plaintiff in the 
Territory constituted interstate commerce. If it did there 
can be no question of the correctness of the court's ruling 
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in directing a verdict for the plaintiff for the reason that 
the only defense now relied upon is that the plaintiff, 
which is a foreign corporation, has failed to procure a 
license to do business in the Territory, and the statute 
expressly provides that no license shall be necessary for 
any corporation engaged solely in foreign or interstate 
commerce. 

The transactions which the defendant contends 
amounted to the doing of intrastate business in the Terri- 
tory and which the plaintiff contends were purely inter- 
state in character may be summarized as follows: In 
March 1917 Mr. Cannell, who was president of Cannell, 
Smith, Chaffin Company, came to Honolulu bringing with 
him one volume of each set of books offered for sale by 
his company for use in taking orders for sets. At Mr. 
Cannell’s request the defendant called at his room in the 
Alexander Young Hotel on March 30, and after inspect- 
ing the volumes which Mr. Cannell had with him signed 
an order addressed to Cannell, Smith, Chaffin Company 
at 224 Union League Building, Los Angeles, Cal., in the 
following language: 

“Please enter my order for the items described below, 
for which I agree to pay to the order of Cannell, Smith, 
Chaffin Company the sum of thirteen hundred and seven 
51/100 dollars, the same to be delivered to me as soon as 
possible after date: 


Parker ........... 21vols $525. 
Morris ........... 24 vols 420. 
Norroena ......... 15 vols 187.51 
Landor ........... 10 vols 175. 
$1807.51” 


At the same time defendant signed a further order 
addressed as the other and couched in the same general 
language for a set of Kipling, for which he agreed to pay 
$322.51. A few days later, on April 5, defendant signed a 
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further order in all respects similar to the others for 
other books for which he agreed to pay $515. Upon the 
signing of these orders Mr. Cannell delivered the one 
volume of each set which he had with him to the defend- 
ant and forwarded the orders signed by the defendant to 
his company in Los Angeles. In due time the receipt of 
these orders was acknowledged by the company in a letter 
directed to the defendant in Honolulu, in whieh he was 
informed: “We understand Mr. Cannell has delivered to 
you one volume of each set and the balance of the books 
will go forward in the near future.” The books were duly 
forwarded and received by the defendant. "These transac- 
tions represent everything which the defendant contends 
amounted to the doing of intrastate business and which 
the plaintiff contends were purely interstate in character. 

The question of when a sale of goods is à transaction 
of interstate commerce is discussed in 7 Cyc. 416 as fol- 
lows: “A sale, the parties to which are of different 
states, is a transaction of interstate commerce, wherever 
the contract of sale may be made, and when the goods are 
to be shipped from one state to another, whether the sale 
is made before or after shipment. Negotiation and sale 
in such cases through selling agents or by agents to buy 
is also an act of interstate commerce, as is furthermore a 
contract between citizens of different states to furnish 
goods and perform labor related thereto, or to manufac- 
ture and transport." In Cook v. Rome Brick Co., 98 Ala. 
409, 12 So. 918, it is said: “The sale of brick in another 
state to be delivered here or the filling of an order sent 
from this state for brick in another state is am act of 
interstate commerce.” In Robbins v. Shelby County Taa- 
ing District, 120 U. S. 489, it is held that the business of 
selling goods in Tennessee which were in Ohio at the time 
of sale and were at a future time to be delivered to the 
purchaser in the State of Tennessee constituted interstate 
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commerce. See also Coit € Co. v. Sutton, 102 Mich. 324; 
Mershon & Co. v. Pottsville Lumber Co., 40 Atl. (Pa.) 
1019; Miller & Co. v. Goodman, 91 Tex. 41. 

Counsel for defendant has argued that since the presi- 
dent of the plaintiff corporation was present in the Terri- 
tory and negotiated the sale of the books and delivered 
one volume of each set ordered by the defendant at the 
time the orders were executed the transactions which 
might otherwise have been interstate in character because 
of these facts became transactions which constituted 
intrastate commerce. In support of his contention to the 
effect that the presence of the president in the Territory 
had this effect he cites Roche v. Ladd, 1 Allen 436. In 
opposition to this contention plaintiff cites W. H. Lutes 
Co. v. Wysong, 100 Minn. 112. Neither of these cases in 
our opinion is authority on the question. We think, how- 
ever, that it would be necessary for us to disregard the 
principle of all the authorities cited by us above as well 
as many others which might be cited in order to hold that 
the presence of the president of the plaintiff corporation 
in the Territory as the representative of the plaintiff had 
the effect of robbing the transactions of their character as 
interstate commerce. If we admit that the transactions 
constituted doing business in the Territory still the plain- 
tiff is not deprived of its right to sue by failing to comply 
with the statute if the business which it did was inter- 
state in character. Hence the many cases cited dealing 
with what is and what is not doing business are not in 
point. Neither do we think the fact that plaintiff's rep- 
resentative had with him one volume of each set of books 
which he delivered upon receiving an order for the set 
changed the nature of the transaction from interstate to 
intrastate commerce. Essentially the transaction was 
one between citizens of different states for the sale of 
goods which must in order to complete the sale by deliv- 
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ery be shipped from California to Hawaii. The one 
volume delivered was nothing more than a sample by 
which the defendant could determine upon the delivery of 
the set whether it came up to the representations of the 
seller. 

We are of the opinion that the exceptions should be 
overruled and it is so ordered. 

B. S. Ulrich (Thompson, Cathcart & Lewis on the 
brief) for plaintiff. 

A. Withington of Robertson, Castle & Olson (Peters & 
Smith who filed briefs having withdrawn) argued the case 
for defendant. 


IN THE MATTER OF THE ESTATE OF KEKOA 
KALAMAU, DECEASED. 


No. 1317. 


APPEAL FROM CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. C. K. QUINN, JUDGE. 


ARGUED May 28, 1921. Decwen JUNE 3, 1921. 


Coke, C. J., Kemp, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


MarRiaAGE—proof of in civil cases. 


The rule is well settled that in civil cases other than actions 
for seduction marriage may be proved by the fact that the parties 
have cohabited as husband and wife and that such cohabitation 
has been attended with the reputation in the community in which 
the parties have resided and made their home that they were 
married. 


SAME—Same. 


In a proceeding of this nature where the marriage is estab- 
lished by reputation it will be presumed in the absence of any 
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showing that would repel such conclusions that the parties were 
legally competent to marry, that they first secured a license and 
complied with all other requirements necessary to make valid the 
marriage contract. 


OPINION OF THE COURT BY COKE, C. J. 


This is an appeal from an order of the circuit court 
of the fourth judicial circuit distributing the estate of 
Kekoa Kalamau, deceased, to his widow Paalani and to 
his son John Kekoa Kalamau. Kalamau Sr. died at 
Papaaloa, Hawaii, leaving a small estate. Letters of 
administration were issued to Thomas Pedro and upon 
the approval of the final accounts of the administrator 
the court after hearing evidence determined that Kala- 
mau Jr., as the son and only surviving heir of Kalamau 
Sr., was entitled to the property of the estate subject to 
the widow’s dower. The claim of the son was contested 
by Mrs. Koakoa, a sister, and Henry Wessel and Herman 
Wessel, nephews of the deceased, who are the appellants 
herein. 

The sole question involved is whether the circuit court 
properly found that Kalamau Jr. is the legitimate son of 
the deceased. The evidence in respect to this issue is 
somewhat conflicting but the clear preponderance thereof 
sustains the finding of the court below. It appears from 
the record that Kalamau Jr. is the son of Kalii a former 
wife of Kalamau, deceased. The marriage of Kalii to 
Kalamau Sr. was established by reputation, declarations 
and conduct of the parties and through circumstances 
usually accompanying that relation. From the weight 
of the testimony it was made to appear that Kalamau Sr. 
and Kalii were married at Laupahoehoe, Island of 
Hawaii, some nine or ten months prior to the birth of 
Kalamau Jr. The rule is well settled that in civil cases 
other than actions for seduction marriage may be proved 


ESTATE OF KALAMAU, 26 Haw. 81. 83 


Opinion of the Court. 


by the fact that the parties have cohabited together as 
husband and wife and that such cohabitation has been 
attended with the reputation in the community in which 
the parties have resided and made their home that they 
are married. See Apong v. Marks, 1 Haw. 83; 2 Greenl. 
Ev. 14 ed. Sec. 462; Taylor v. Sweet, 22 Am. Dec. 156; 
Miller v. White, 80 Ill. 580; Bowers v. Van Winkle, 41 
Ind. 432; Proctor v. Bigelow, 38 Mich. 282. 

This court held in Parke v. Parke, 25 Haw. 397, that 
a license is a prerequisite to a valid marriage in this Ter- 
ritory. But where in a proceeding of this nature the 
marriage is established by reputation it will be presumed 
in the absence of any showing that would repel such con- 
clusions that the parties were legally competent to marry, 
that they first procured a license and complied with all 
other requirements necessary to make valid the marriage 
contract. See 1 Bish. Mar. & Div. 6 ed. Sec. 457. 

The order and decision appealed from are affirmed. 

J. S. Ferry for claimants-appellants. 

Fred Patterson (Russell & Patterson on the brief) for 
J. K. Kalamau, Jr., appellee. 
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TERRITORY v. ANTONIO REGUSIRA. 
No. 1316. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JUNE 3, 1921. Decipep June 13, 1921. 


CoKE, C. J., KEMP, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF EDINGS, J., ABSENT. 


CRIMINAL Law—assault being armed with a dangerous weapon with 
intent to commit the crime of murder—lesser degrees of the same 
offense. 

While a person charged with assault being armed with a dan- 
gerous weapon with intent to commit murder may if the evidence 
warrants be found guilty of an assault and battery or of a simple 
assault he may not under that charge be convicted of an assault 
with a weapon obviously and imminently dangerous to life. 


Samr—instructions to jury covering lesser degree of same offense. 


Assault and battery and simple assault are lesser degrees of 
the crime of assault being armed with a dangerous weapon with 
intent to commit the crime of murder and under the evidence in 
this case it was error to refuse an instruction to that effect. 


OPINION OF THE COURT BY COKE, C. J. 


The defendant above named, Antonio Regusira, was 
indicted by the grand jury of the first judicial circuit 
charged with the crime of assault being armed with a 
dangerous weapon with intent to commit the crime of 
murder. The jury found him guilty of an assault with a 
weapon obviously and imminently dangerous to life. The 
defendant comes to this court upon a bill of exceptions 
which presents three errors alleged to have been commit- 
ted by the judge presiding at the trial of the cause. 

The first exception relied upon challenges the correct- 
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ness of the ruling of the court permitting the introduction 
by the prosecution of a statement signed by the defendant 
shortly after his arrest in the presence of H. T. Lake, an 
officer attached to the city and county attorney’s depart- 
ment, and which statement purports to give the defend- 
ant’s version of the circumstances surrounding the alleged 
offense. The objection to the statement was a general 
one and there was no motion to strike any part of it 
hence we are unable to say that reversible error was com- 
mitted by allowing the introduction of the entire state- 
ment. (See Territory v. Palai, 28 Haw. 133, 189.) The 
prejudicial effect, if any, of the introduction of the state- 
ment was perhaps rendered harmless when the defendant 
subsequently took the witness stand and gave evidence of 
the same import as the facts contained in the signed state- 
ment. (See Bloom v. State, 155 Ind. 292.) 

The second exception runs to the ruling of the trial 
judge in respect to certain instructions which were given 
to the jury at the request of the prosecution and also to 
the refusal of the judge to give other instructions 
requested by the defendant. Particular objection is made 
by the defendant to tbe giving of the prosecution's 
instruction No. 11 which reads as follows: “I further 
instruct you that the crime with which the defendant 
stands charged includes the crime of assault and battery 
with a weapon obviously and imminently dangerous to 
life, which crime is defined by our statute as follows: 
‘Assault with knife, sword-cane, etc. Whoever shall com- 
mit an assault or assault and battery on another with a 
knife, sword-cane, or any other weapon obviously: and 
imminently dangerous to life, shall be punished’ ete." As 
a justification for this instruction the prosecuting attor- 
ney relies upon section 3826 R. L. 1915, reading as fol- 
lows: “Upon the trial of any person charged with any 
offense he may be found guilty of any lesser degree of the 
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same offense or of any offense necessarily included in 
that with which he is charged, as the facts proved may 
warrant." Counsel for defendant urges that the crime 
of assault with a weapon obviously and imminently dan- 
gerous to life specified in section 3880 is not a lesser 
degree of the crime of assault being armed with a dan- 
gerous weapon with intent to commit murder designated 
in section 3878, nor is it an offense necessarily included 
therein. We think the former opinion of this court In re 
Titcomb, 9 Haw. 131, 133, is decisive of the question. In 
that case this court said: “An assault by a person armed 
with a dangerous weapon cannot be considered as identi- 
cal with an assault with a weapon obviously and immi- 
nently dangerous to life as the latter weapon would 
require no proof of its character since an inspection of it 
or a description of it would make its character apparent 
to the jury, whereas the term ‘a dangerous weapon’ would 
include a larger class of weapons, some of which would 
not be obviously and imminently dangerous to life. * * * 
We do not consider it a refinement of language to hold 
that a verdict of guilty of an assault with a weapon dan- 
gerous to life would not answer the description of the 
offense of an assault with a weapon obviously and immi- 
nently dangerous to life." Counsel for the prosecution 
points out that since the date of the rendition of the 
Titcomb opinion the legislature has extended the scope of 
section 3826 and claims that for this reason the opinion in 
the Titcomb case is not applicable to the law as amended. 
With this we do not agree. While it is true that the 
statute has been amended it is still the law in this juris- 
diction that while a person charged with assault being 
armed with a dangerous weapon with intent to commit 
murder may if the evidence warrants be found guilty of 
an assault and battery or of a simple assault he may not 
under that charge be convicted of an assault with a 


s 


TER. v. REGUSIRA, 26 Haw. 84. 87 


Opinion of the Court. 


weapon obviously and imminently dangerous to life for, 
as said in the Titcomb case, the latter crime is not a 
lesser degree of the same offense nor an offense neces- 
sarily included in the one charged. 

It is further contended by the defendant that the trial 
court erred in refusing his requested instruction No. 6. 
This instruction was to the effect that under the indict- 
ment and the evidence the jury might find the defendant 
guilty as charged, or guilty of an assault and battery, or 
guilty of an assault, or might find him not guilty. While 
the record is silent upon the point we infer from the state- 
ment of counsel at the argument that the court based its 
refusal to give defendant’s instruction No. 6 upon the 
ground that it did not include a direction to the jury 
that the defendant might be found guilty of an assault 
with a weapon obviously and imminently dangerous to 
life. In the prosecution’s instruction No. 20 the court 
advised the jury that it might bring in any one of the 
following verdicts, namely, (1) guilty as charged, 
(2) guilty of assault and battery with a weapon obviously 
and imminently dangerous to life and (3) not guilty. 
Counsel for defendant objected to that part of the instruc- 
tion which permitted a verdict of guilty of assault and 
battery with a weapon obviously and imminently danger- 
ous to life. Hence to refuse the defendant’s instruction 
No. 6 because it did not include the objectionable portion 
of the prosecution’s instruction No. 20 was to force 
defendant’s counsel into the anomalous position where to 
obtain that to which he was clearly entitled he would first 
be compelled to ask an instruction which he was objecting 
to and protesting against as prejudicial to the defendant. 
Defendant’s counsel properly refused to thus sacrifice 
what he deemed to be the rights of his client and the case 
was submitted to the jury without any instruction indi- 
cating to the jury that the defendant might be found 
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guilty of either of the lesser offenses. It is conceded by 
the prosecuting officer that assault and battery and sim- 
ple assault are lesser degrees of the offense charged and 
necessarily included therein and that under the evidence 
in this case the defendant would have been entitled to an 
instruction to that effect had he made proper request 
therefor. But it is claimed that defendant’s instruction 
No. 6 was rightfully denied because of its exclusive char- 
acter. It is clearly no more exclusive than is the prosecu- 
tion’s instruction No. 20 and even granting that the prose- 
cution was entitled to an instruction that the jury might 
have found the defendant guilty of an assault and bat- 
tery with a weapon obviously and imminently dangerous 
to life yet it would still have been incumbent upon the 
court to grant the defendant’s request to instruct the jury 
to the effect that it might also have found the defendant 
guilty of an assault and battery or of a simple assault. 
Nothing here said conflicts in the least with the for- 
mer opinion of this court in Territory v. Puromori, 
20 Haw. 344. . 

It would serve no useful purpose for us to review the 
facts in this case. It is sufficient to mention that there 
was much conflict in the testimony and no one may say 
that had the jury been properly instructed the verdict 
might not have been more favorable to the defendant. 

As a result of these conclusions the defendant's excep- 
tions numbered 2 and 3 are sustained and the cause is 
remanded to the court below for a new trial and it is so 
ordered. 

H. E. Stafford, Third Deputy City and County Attor- 
ney (W. H. Heen, City and County Attorney, with him on 
the brief) for the Territory. 

C. S. Davis (A. L. C. Atkinson and Brown, Cristy & 
Davis on the brief) for defendant. 
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Equity—annulment of marriage—jurisdiction. 

Equity has jurisdiction to annul a marriage when the suit is 
based upon a recognized ground of equity jurisdiction and the 
inclusion of the same ground as the basis of a statutory action at 
law will not oust equity of its jurisdiction. 

SaME—same—same. 

Equity has jurisdiction to annul the marriage of one incapable 

because of infancy of giving consent to the marriage contract. 
MarRIAGE—legal age of marriage—annulment. 


Under our statute a female over fifteen but under eighteen 
years of age is prohibited from marrying without the consent of 
the parent, guardian or other person having the care and gov- 
ernment of such female and the marriage of such female may be 
annulled on that ground alone. 


PLeaDINGc—annulment of marriage—custody of minor need not be 
alleged in suit of father. 


In a suit by a father in the name of his infant daughter to 
annul her marriage it is unnecessary to allege that she was in 
his custody at the time of the marriage. 


OPINION OF THE COURT BY KEMP, J. 


This is an interlocutory appeal from a decision of the 
circuit judge at chambers in equity overruling a demurrer 
to a petition for annulment of the marriage of the peti- 
tioner to the respondent. The suit is brought in the name 
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of the minor wife by her father. It is alleged that she 
was at the time of her marriage more than fifteen and 
less than eighteen years of age; that the consent of her 
parents was not first obtained; that she has not since 
said marriage or at any time lived and (or) cohabited 
with respondent, and that she has resided in the Terri- 
tory of Hawaii for more than two years next before the 
filing of her suit. The demurrer, which was overruled, 
raised two questions which are presented by the argument 
as follows: (1) Has a female over fifteen and under 
eighteen years of age attained the legal-age of marriage 
under the laws of this Territory, and (2) Must the peti- 
tion of a father for the annulment of the marriage of his 
daughter on the ground of non-age show that she was 
living with her parents at the time of the marriage? 

The further question of the jurisdiction of a circuit 
judge to hear and determine in equity a petition for the 
annulment of a marriage on the ground that one of the 
parties had not at the time of the marriage attained the 
legal age of marriage has also at the request of this court 
been argued as one of the issues raised by the demurrer. 
If this question should be decided against the jurisdiction 
the others need not be considered. It will therefore be 
considered first. 

The jurisdiction of circuit judges at chambers as dis- 
tinguished from their jurisdiction to hear and determine 
all matters in equity is set forth in section 2272 R. L. 
1915, which provides: “The judges of the several circuit 
courts shall have power at chambers within their respect- 
ive jurisdictions, but subject to appeal to the circuit and 
supreme courts, according to law, as follows: * * * Sec- 
ond. To hear and determine all matters of divorce, sep- 
aration and annulment of marriage * * *.” Section 2916 
R. L. 1915 further provides: “Any circuit judge may, by 
a decree of nullity, declare void the marriage contract 
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for any of the following causes, existing at the time of 
the marriage: * * * (2) That the parties, or either of 
them, had not attained the legal age of marriage. * * *” 
And section 2917 R. L. 1915 provides: “A suit to annul a 
marriage on the ground that one of the parties was under 
legal age may be brought by the parent or guardian 
entitled to the custody of such minor. * * *” 

It is clear that these statutory provisions confer upon 
circuit judges at chambers jurisdiction to hear and deter- 
mine at law such a case as we have here presented but 
they cannot be regarded as depriving equity of jurisdic- 
tion, if it otherwise would have it, merely on the ground 
that they provide an adequate remedy at law “for it is a 
general principle often followed by this court that if 
equity jurisdiction exists in the absence of a statutory 
remedy at law it is not taken away by the grant of such 
a remedy. Jurisdiction in equity does not cease and 
revive from time to time with the enactment and repeal 
of statutes which confer a remedy at law” (Dole v. Gear, 
14 Haw. 554, 564). “The general rule is that where 
jurisdiction in equity has become established a statute 
creating a remedy at law or removing the obstacles at 
law upon the existence of which the equity jurisdiction 
was originally founded does not oust equity of that juris- 
diction, unless the statute affirmatively discloses the legis- 
lative intent to make the legal remedy exclusive” (21 C. 
J. 45). The statutory provisions relative to the jurisdic- 
tion of circuit judges in equity are contained in sec- 
tion 2473 R. L. 1915, which provides: “The several cir- 
cuit judges may hear and determine in equity all cases 
hereinafter mentioned when the parties have not a plain, 
adequate and complete remedy at the common law, that is 
to say, * * * (enumerating many classes of cases) and 
shall have full equity jurisdiction according to the usage 
and practice of courts of equity in all other cases where 
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there is not a plain, adequate and complete remedy at 
law.” Annulment of marriage is not among the cases 
enumerated. It is therefore clear that if our courts of 
equity have jurisdiction of such cases it is by virtue of 
their authority to hear all other cases (than those enumer- 
ated) according to the usage and practice of courts of 
equity where there is not a plain, adequate and complete 
remedy at law. In other words, unless the pleading states 
a case within the general jurisdiction of equity then our 
courts of equity are without jurisdiction. We therefore 
inquire whether it falls within the general jurisdiction of 
a court of equity without statutory authority to entertain 
a suit for the annulment of marriage on the ground of 
non-age. 

In many of the states the courts of equity, independ- 
ently of statute but by virtue of their jurisdiction to 
vacate contracts, have exercised the power to annul a 
contract of marriage when a recognized equitable ground, 
such as fraud, duress, mistake or lunacy, is explicitly 
charged. 

In New York the court possessing chancery powers 
has without statutory authorization assumed jurisdiction 
to annul a marriage for lunacy (Wightman v. Wightman, 
4 Johns. Ch. 343), and for fraud (Ferlat v. Gojon, 14 
Am. Dec. 554), but has declined for want of jurisdiction 
to do so for impotency (Burtis v. Burtis, 14 Am. Dec. 
563). In New Jersey the courts of equity without statu- 
tory authorization have claimed and exercised jurisdic- 
tion to decree a marriage null for want of consent, the 
ceremony having been performed in jest (McClurg v. 
Terry, 21 N. J. Eq. 225), and for duress (Avakian v. 
Avakian, 60 Atl. 521), and for fraudulent concealment of 
pregnancy (Carris v. Carris, 24 N. J. Eq. 516), and where 
petitioner at the time of the ceremony was so much intox- 
icated that he did not comprehend what was taking place 
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(Selah v. Selah, 23 N. J. Eq. 185), but have refused to 
entertain jurisdiction in a case brought on the ground of 
impotency, that not being in the opinion of the court a 
recognized equitable ground and there being no statutory 
provision therefor (Anonymous, 24 N. J. Eq. 19). In 
Vermont it is held that a court of chancery by virtue of 
its ordinary equity jurisdiction may decree a marriage 
null and void if the consent of the parties was not volun- 
tarily given (Clark v. Field, 13 Vt. 460). In Ohio it is 
held that a court of chancery in the exercise of its ordi- 
nary powers will entertain jurisdiction, at the suit of an 
imbecil's guardian, to decree his marriage a nullity (Way- 
mire v. Jetmore, 22 Ohio 271). In Alabama it is held 
that a female under the age of consent as fixed by the 
statute who enters into a marriage may for that reason 
alone have it annulled in equity and no statute conferring 
jurisdiction or making non-age a ground for annulment is 
mentioned. It is also held without reference to any stat- 
ute that the bill is properly exhibited in the name of the 
complainant’s guardian (Owen v. Coffey, 78 So. 885). 
Cases from many other states could be cited where courts 
of equity without statutory authority have asserted the 
right to entertain cases for annulment of the marriage 
contract when some recognized ground of equitable juris- 
diction exists. 

Carris v. Carris, supra, contains an exhaustive discus- 
sion of the subject, where it is said: “The effect of 
lunacy, idiocy, infancy and fraud upon contracts and 
declaring void the same when so affected are well settled 
matters of equity jurisdiction and unless there is some- 
thing so peculiar in the marriage contract as to except it 
from the scope of such jurisdiction there is no reason why 
it should not be exercised” (p. 519). And again at page 
521: “The jurisdiction sought in this case is to annul 
for fraud, for fraud in the consent, and is akin to that in 
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a case of lunacy, idiocy or infancy, for these latter all 
have to do with the consent.” 

If the chancellor is correct in his classification of 
infancy along with lunacy, idiocy and fraud, as a well 
settled matter of equity jurisdiction our reasoning thus 
far would lead us to a holding that equity has juris- 
diction in this case. It will be noted that the chancel- 
lor’s reasoning brings infancy into this classification be- 
cause an infant, like an idiot and a lunatic, is incapable 
of consenting to the contract, but our court has held in 
Puuku v. Kaleleku, 8 Haw. 77, that nonconsent of a 
party to a marriage is not ground for annulment of the 
marriage; that the power to annul a marriage is based 
solely on the statute, is limited by it, and that a decree of 
annulment must state a statute ground therefor. Had 
that been a proceeding in equity we would be inclined to 
consider it controlling but it, like all the older cases of 
annulment of marriage reaching this court, was a suit 
before a judge at chambers and styled “in divorce.” We 
readily agree that the judge in such a proceeding is only 
authorized to decree the annulment of a marriage on a 
statutory ground and that is all we consider that de- 
cision authority for. We have seen that equity has juris- 
diction to annul a marriage when the ground on which 
the suit is based constitutes a recognized ground of 
equity jurisdiction and that the inclusion of the same 
ground as the basis of a statutory action at law will not 
oust equity of its jurisdiction. 

Notwithstanding the paucity of authority on the ques- 
tion of whether infancy is a recognized ground for equity 
jurisdiction reason impels us to hold that the marriage 
of one incapable of giving consent to the marriage con- 
tract, whether by reason of lunacy, idiocy or infancy, 
must, in order to prevent the evil effect of a marriage 
by one incapable of giving consent, be held to come 
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within the jurisdiction of a court of equity to declare it 
void. 

It remains to be determined whether a female over 
fifteen and under eighteen years of age is incapable of 
giving her consent to the marriage contract. At common 
law a female twelve years of age could consent to her 
own marriage but there is no contention that the common 
law on that question prevails here. It is at least tacitly 
conceded that the statute fixes the age at which one may 
contract a marriage in this Territory, but the parties 
differ as to which statute controls. The statutory pro- 
visions bearing on this subject are as follows: Section 
2905 R. L. 1915: “In order to make valid the marriage 
contract it shall be necessary * * * that the male at the 
time of contracting the marriage shall be at least eighteen 
years of age and the female at least fifteen years of age 
* * *" Section 2906: “When a male under twenty 
years of age or female under eighteen years of age is to 
be married the consent of the parent, guardian or other 
person having the care and government of such party, if 
within the Territory, shall be first obtained.” Section 8: 
“Whatever is done in contravention of a prohibitory law 
is void although the nullity be not formally directed.” 
The defendant argues that section 2905 fixes the legal 
age of marriage of a female at fifteen years and that one 
over fifteen may legally marry without first obtaining the 
consent of her parent, guardian or other person having 
the care and government of her as required by section 
2906, which he argues is directory. On the other hand 
it is contended by plaintiff that section 2906 prohibits 
the marriage of one under the age mentioned without the 
proper consent and that this section in connection with 
section 8 makes a marriage contracted by a female over 
fifteen but under eighteen years of age, without first 
securing the consent of her parent, guardian or other 
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person having the care and government of her, void. It 
was held in the recent case of Parke v. Parke, 25 Haw. 
397, that the portion of section 2905 requiring a mar- 
riage license is prohibitory and in pari materia with 
section 8 and that a marriage could not be consummated 
without a license. If, therefore, section 2906 is, as 
plaintiff contends, a prohibitory statute and in pari 
materia with section 8, the effect of section 8 is to render 
a marriage contracted in contravention of the terms of 
section 2906 voidable and the same may be annulled in a 
suit instituted in equity or before a circuit judge at 
chambers under the provisions of sections 2916 and 2917 
R. L. 1915. For an excellent discussion of the effect of 
a statute declaring such a marriage void see the opinion 
of Justice Cooley in People v. Slack, 15 Mich. 192. That 
the section in question is prohibitory is too clear we 
think to admit of serious argument. The effect is the 
same as if the statute declared that no female under 
eighteen years of age shall marry without first obtaining 
the consent of her parent, guardian or other person 
having the care and government of her. If construed to 
mean less than that the statute becomes entirely with- 
out effect upon the right of those included in its terms 
to marry and might as well not have been enacted. Sec- 
tion 2906 is in pari materia with section 8 and section 
2905 and they must all be construed together. When 
so construed it must appear that it was not the inten- 
tion of the legislature to enable females over fifteen years 
of age to marry at will but rather to prevent the mar- 
riage of one over fifteen but under eighteen years of age 
unless consummated with the consent of the parent, 
guardian or other person having her care and govern- 
ment. 

The remaining contention that it is necessary to 
allege that the infant whose marriage is sought to be 
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annulled was under the control of her parent is without 
merit. If the statutory provision authorizing the 
“parent, guardian or other person having the care and 
government of such party” (Sec. 2917) to bring suit to 


annul such a marriage is applicable to a proceeding in 
equity we hold that the words “having the care and gov- 
ernment of such party" modify “other person" and do 
not affect the authority of the parent or guardian to 
bring the suit. If the statute does not apply to a pro- 
ceeding in equity we hold nevertheless that the suit is 
properly brought by the father in the name of his child 
(Owen v. Coffey, supra). 

Finding no error the order overruling the demurrer is 
affirmed. 

I. M. Stainback (W. H. Beers with him on the brief) 
for petitioner. 

Fred Patterson (Russell & Patterson on the brief) 
for respondent. 

F. M. Brooks amicus curiae. 


IN THE MATTER OF THE APPEAL OF J. L. OSMER 
FROM THE RULING OF THE AUDITOR OF 
THE TERRITORY OF HAWAII. 


No. 1229. 


TRIED JUNE 16, 17, 1921. Decipep June 21, 1921. 


COKE, C. J., KEMP AND EbINGS, JJ. 


MUNICIPAL Corporations—territorial board of health—civil service 
employee—removal of. 

Where a person is within the classified civil service employ- 

ment of the board of health under chapter 65 R. L. 1915 and 

the rules made by the civil service commission under that chap- 
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ter there is a contract between the employee and the Territory 
in accordance with the provisions of the statute and the rules in 
regard to the terms of his employment and if he is discharged or 
refused employment in violation of those provisions he may re- 
cover his damages in an action of contract. 


SAME—same—same—same—measure of damages. 
The measure of damages is the pay he would have earned less 
what he earned or in the exercise of proper diligence might have 
earned. 


OPINION OF THE JUSTICES BY COKE, C. J. 


This is an appeal to the justices of the supreme court 
perfected by J. L. Osmer from a decision of the auditor of 
the Territory of Hawaii dated October 25, 1919, in which 
the auditor refused to allow the claim theretofore pre- 
sented by the appellant. It appears from the record and 
the evidence taken at the hearing that the appellant was 
on the 1st day of October, 1918, and for some five years 
prior thereto had been, a classified civil service employee 
of the board of health of the Territory of Hawaii in the 
capacity of sanitary inspector; that on the 1st day of 
October, 1918, by order of the president of the board of 
health appellant was notified that the board had decided 
to reduce its force of sanitary inspectors and for that 
reason his services would not be required after the 31st 
day of October, 1918, and that although appellant desired 
to continue in the service he was prevented by the officials 
of the board from so doing from the 1st day of November, 
1918, up to and including the 11th day of June, 1919, 
during all of which period he had held himself in readi- 
ness to return to his duties. There is no pretense that 
appellant’s dismissal was the result of any fault or de- 
linquency on his part. On the 12th day of June, 1919, 
the officials of the board of health, apparently realizing 
the illegality of their prior act, reinstated appellant and 
restored him to his former position. The amount now in 
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controversy is $810.26, being the salary claimed by the 
appellant to be due him from November 1, 1918, to and 
including June 11, 1919, at the rate of $110 per month. 

The legislature at the session of 1913 placed the board 
of health on a civil service basis. Section 926, Chapter 
65 R. L. 1915 provides: “Whenever any person has been 
appointed under the provisions of this chapter and of the 
rules and regulations made, approved and published in 
conformity herewith in or under the territorial board of 
health, he shall hold such position or appointment during 
good behavior, subject to removal only as provided in said 
rules and regulations.” The board of health was at the 
date of the dismissal of appellant operating under the 
law just quoted as well as a. complete set of rules thereto- 
fore adopted by the civil service commission of the board 
of health pursuant to the statute. Rule 11 of the com- 
mission provides in part as follows: "Whenever any 
permanent position in the competitive class is abolished 
or made unnecessary, or whenever the number of posi- 
tions of a certain character is reduced, the person or 
persons legally holding such positions shall be deemed to 
be suspended without pay, and the names of such persons 
shall, on due notification from the appointing officer, be 
placed by the commission on a special list, under such 
classified title and corresponding to such competitive 
eligible list as, in the judgment of the commission, most 
nearly cover the class of duties performed by such person 
in the position from which suspension is made; but no 
person who has received a permanent appointment shall 
be suspended from any position for lack of work or appro- 
priation while probationers serving under the same title 
‘are employed in the same department office or institution. 
For a period of one year from the date of suspension such 
persons shall be entitled to reinstatement in any position, 
or any grade of such position." From the foregoing it is 
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to be noted that while the appellant could have been 
suspended for a period of one year for the purpose of 
reducing the number of employees the attempt to sum- 
marily and completely terminate his services was entirely 
unauthorized. 

It further appears from the evidence that following 
the dismissal of the appellant from his employment four 
other employees of the board of health who were per- 
forming like services, but who were not civil service em- 
ployees, were retained and continued in their employment 
during the whole period covered by the claim of the appel- 
lant. This was in contravention of rule 11 of the civil 
service commission. "This rule clearly contemplates that 
where it becomes necessary to reduce the force the non- 
civil service employees must be the first to go. For both of 
the reasons above assigned we must hold that the attempted 
dismissal of the appellant was unauthorized and contrary 
to law. 

Where a person is within the classified civil service 
employment of the board of health under chapter 65 R. L. 
1915 and the rules made by the civil service commission 
under that chapter there is a contract between the em- 
ployee and the Territory in accordance with the provis- 
ions of the statute and the rules in regard to the terms 
of his employment and if he is discharged or refused em- 
ployment in violation of those provisions he may recover 
his damages in an action of contract; the measure of 
damages is the pay he would have earned less what he 
earned or in the exercise of proper diligence might have 
earned. For authority to this effect see Ramson v. 
Boston, 192 Mass. 299. It is alleged by the appellant, 
and we think sustained by the evidence, that while he 
made diligent endeavor to secure other employment dur- 
ing the period covered by his claim he was unsuccessful 
except for a short period of time during which he oper- 
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ated an automobile for hire but the net return, if any, 
to him was insignificant. 

The decision of the auditor is reversed and he is 
ordered to draw a warrant upon the treasury of the Ter- 
ritory in favor of the appellant for the amount claimed. 

A. M. Cristy (Brown, Cristy & Davis and G. S. 
Curry on the brief) for appellant. 

J. Lightfoot, Acting Attorney General, for the Auditor. 


IN THE MATTER OF THE APPEAL OF SEBASTIAN 
MONIZ TAVARES FROM THE RULING OF THE 
AUDITOR OF THE TERRITORY OF HAWAII. 


No. 1276. 


ARGUED JUNE 16, 1921. DECIDED JUNE 23, 1921. 


Coxz, C. J., KEMP AND EDINGS, JJ. 


TERRITORY—legislative power. 

An appropriation of public money by the legislature for the 
purpose of refunding to a purchaser a portion of the purchase 
price of public lands on the assumption that the land was 
appraised too high is an attempt to review and revise a lawful 
act of a coordinate branch of the government and is not a right- 
ful subject of legislation. 


SAME—same. 


In order to support an act appropriating public money for the 
benefit of an individual in the absence of a legal obligation there 
must be at least a moral or equitable obligation owing by the 
public to the individual for whose benefit the appropriation is 
made. 


OPINION OF THE JUSTICES BY KEMP, J. 


This is an appeal from a ruling of the auditor of the 
Territory of Hawaii refusing to issue a warrant upon the 
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treasury to pay the claim of Sebastian Moniz Tavares for 
the sum of $440. This sum the appellant claims is due 
him under Act 211 S. L. 1919, which provides as follows: 


“Section 1. The sum of four hundred and forty dol- 
lars ($440.00) is hereby appropriated to be paid out of 
any moneys in the treasury of the Territory to pay the 
claim of Sebastian Moniz Tavares, of Kula, Maui, for 
amount overpaid, upon readjustment of the appraised 
value of the lots in the Alae 3 and 4 homestead tract; 
he the said Sebastian Moniz Tavares being the holder of 
lot 1 containing 22 acres which was first appraised at 
$30.00 per acre and later reappraised at $10.00 per acre. 

“Section 2. The auditor shall not issue warrant in 
payment of the above amount unless receipt in full is filed 
therefor, and the same is approved by the commissioner 
of public lands.” 


The circumstances leading up to the passage of the 
foregoing act are contained in the correspondence between 
the attorneys for the claimant and the auditor of the 
Territory relative to the issuance of the warrant provided 
for by said act. The auditor in refusing to issue the war- 
rant said: 


“T beg to acknowledge the receipt of your favor of the 
27th ultimo, relative to an appropriation for the relief of 
Sebastian Moniz Tavares, as provided by Act 211, S. L. 
1919. 

“It appears from the record that lot No. 1, Alae 3 & 4 
Homestead Tract, was duly appraised and advertised for 
sale pursuant to law. The record further shows that 
Mr. Tavares on July 1, 1912, applied for this lot, obtain- 
ing it under Cash Freehold Agreement No. 12, and after 
proving up his title, Patent No. 6529, dated March 31, 
1916, was issued to him. 

“Mr. Tavares has never so far as the record shows, 
made any objection to the original appraisement and had 
paid the same without any request for a reappraisal or 
reduction in price. 

“T beg to say and so advise you, that the Commission- 
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er of Public Lands is without authority to order a reap- 
praisal of patented homestead lands. 

“You are therefore advised, that the claim of Sebastian 
Moniz Tavares is hereby disallowed.” 

In reply the appellant, through his attorneys, set forth 
his claim as follows: 


“We beg to acknowledge receipt this day of your com- 
munication of the 3rd instant, relative to the demand of 
Sebastian Moniz Tavares as provided by Act 211 Session 
Laws 1919 (being House Bill No. 90). 

“Allow us to call your attention to the fact that in 
March, 1917, W. O. Aiken, sub-agent of the fourth land 
district requested of the land commissioner a readjust- 
ment of value on lots remaining unsold because of diffi- 
eulty in disposing of the same due to a high appraise- 
ment. On March 8th, 1917, the land commissioner 
ordered a reappraisal of any lots needing adjustment and 
sent Mr. George Copp to act with Mr. Aiken to report on 
reappraisements. On March 15th, 1917, Messrs. W. O. 
Aiken and George Copp filed a report with the land com- 
missioner reappraising lots in the tract in question and 
undoubtedly for the purpose of comparison with the new 
appraisal on lots then unsold, included among others an 
appraisal of the lot theretofore patented to Sebastian 
Moniz Tavares. The former appraisal had set a value of 
$30. an acre on these lands whereas the appraisal of 
March 15th, 1917, placed a value of $10. an acre. Inas- 
much as Mr. Tavares had paid $660. for his lot under the 
former appraisal and the new appraisal for lots in the 
same tract were reduced 2/3 of the former price by bona 
fide action on the part of the office of the land commis- 
sioner showing that the real value of Mr. Tavares’ lot 
was only $220. a claim was filed in due course with the 
legislature of the Territory for an equitable readjust- 
ment as to this claimant. Doth the house journal and the 
senate journal for the 1919 session show that the matter 
of the moral and equitable claim of Mr. Tavares was thor- 
oughly investigated by appropriate committees of the 
legislature and a refund allowed without a dissenting vote 
in either house of the legislature. The same claim was 
approved by the governor in Act 211. 
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“In view of these facts we are compelled to take 
exception to your ruling and to transmit to you herewith 
an appeal on behalf of Mr. Tavares to the justices of the 
supreme court.” 


It is the claim of the appellant that there is a moral 
and equitable obligation resting upon the Territory to 
refund to him the difference between the two appraise- . 
ments as set forth in the correspondence which we have 
quoted while the auditor contends that there is no such 
obligation, that the refund is a mere gratuity and there- 
fore not a proper subject of legislation. The legislative 
power was conferred by Congress (Sec. 55 Organie Act) 
upon the territorial legislature in broad and liberal terms 
(In re Craig, 20 Haw. 483, 490). Under such a grant of 
legislative power it is proper for the territorial legislature 
to appropriate any moneys in the publie treasury to dis- 
charge the moral and equitable obligations of the Terri- 
tory (United States v. Realty Co., 163 U. S. 427). But 
in the absence of a legal obligation to make such a pay- 
ment there must be at least a moral or equitable obliga- 
tion to do so otherwise the payment would not be for a 
public purpose but a mere gratuity and beyond the power 
of the legislature to make (Bailey v. Philadelphia, 167 
Pa. 569, 573). 

It being conceded that there was no legal obligation 
resting upon the Territory to refund to the appellant any 
part of the amount paid by him for the land in question 
it must appear that there was a moral or equitable obli- 
gation to do so or the appropriating act must fall. Was 
there such an obligation? A moral obligation is defined 
as one “which cannot be enforced by action but which 
is binding on the party who incurs it in conscience and 
according to natural justice. It is that imperative duty 
which would be enforcible by law were it not for some 
positive rule which with a view to general benefit exempts 
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the party in that particular instance from legal liability.” 
(15 Am. & Eng. Enc. L. 716; Bailey v. Philadelphia, 
supra.) The facts leading up to the passage of the act 
are sufficiently set forth in the correspondence already 
quoted. Clearly the commissioner of public lands in 
ordering a reappraisement of unsold lots did not contem- 
plate a reappraisement of appellant’s lot. He took no 
action on the reappraisement designed to affect appel- 
lant’s purchase and it must be apparent that he was with- 
out authority to do so. It must also be apparent that the 
action of the appraisers in including the appellant’s lot in 
the reappraisement was without authority of law and had 
no legal effect. The transaction between the appellant 
and the government was closed prior to the reappraise- 
ment and the rights of the parties fixed. There are no 
facts disclosed which in the slightest degree tend to show 
any overreaching of the appellant by any territorial official 
or the exercise of any influence over him by any one of 
such officials. Everything leading up to the sale to the 
appellant of the land in question was done in strict 
accordance with the law and the appellant voluntarily 
purchased the land and paid for it after knowing all the 
facts. Under these circumstances we have no hesitancy 
in saying that no wrong was done the appellant’ which 
could in the slightest degree tend to impose a moral obli- 
gation upon the Territory to refund to him any portion 
of the purchase price. The most that can be said of the 
transaction is that the land was valued too high when 
appraised prior to the sale and this we presume the 
legislature found upon investigation to be the fact. This, 
however, we do not regard as sufficient to impose a moral 
obligation upon the Territory to refund to the purchaser 
the excess. 

The terms “moral obligation” and “equitable obliga- 
tion” seem to be used interchangeably by the authorities 
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but if there is any difference in their meaning we think 
the former is the more comprehensive term and having 
concluded that the Territory was under no moral obliga- 
tion to the appellant it necessarily follows that it was 
under no equitable obligation to him. 

There is another and broader principle of law which 
we think applies to this case and leads us inevitably to 
the conclusion that the legislature was without authority 
to make the appropriation in question. We refer to the 
principle discussed by Chief Justice Robertson and made 
the basis of his opinion in In re Cummins, 20 Haw. 518, 
to the effect that the powers of our government are 
divided into three departments—legislative, executive and 
judicial—each of which in its own sphere is supreme. By 
section 73 of the Organic Act the office of commissioner 
of public lands is created and the officer holding that 
position invested with the management, control and sale 
of the public lands of the Territory. The fixing of the 
price at which the lot in question should be appraised and 
sold involved the exercise of the executive power which is 
conferred by Congress upon the commissioner of public 
lands. The commissioner could, as he did in the case of 
the unsold lots, order them reappraised, which action was 
effectual to wipe out the former appraisement of those 
lots, but after the sale of, and the issuance of a patent to, 
the lot in question he was powerless by any action to 
affect the rights of the parties to that transaction. We 
think it must follow that the appropriation of a sum of 
money by the legislature for the avowed purpose of re- 
funding a portion of the purchase price of those lands 
which had been sold at a price fairly fixed by the execu- 
tive department having authority to fix it is clearly an 
attempt by the legislature to repudiate, overturn and set 
aside the lawful act of a coordinate branch of the govern- 
ment and to substitute its judgment for that of the 
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department upon which the law cast the duty of exer- 
cising its judgment. If such a thing can be done under 
the circumstances of this case it could be done in the case 
of every sale of public land made by the commissioner 
which would be a recognition of the right of the legisla- 
ture to review and revise the appraisement of public 
lands made by the commissioner and his subordinates not 
only before sales have been made but after sales have 
been completed and the public character of such lands 
extinguished. 

In the case at bar the surrounding facts and circum- 
stances are undisputed. After indulging every possible 
presumption in favor of the validity of the action of the 
legislature the fact remains that the purchase price paid 
by appellant for the lot in question went into the public 
treasury several years ago and that the contract of sale 
in satisfaction of which he paid his money being valid and 
binding was and is conclusive on all branches of the gov- 
ernment and no one of those branches can now say aught 
to the contrary. Under these circumstances it cannot be 
successfully contended that there is any possible moral 
or equitable obligation owing by the public to the appel- 
lant in satisfaction of which public moneys may lawfully 
be appropriated and paid over to him. However laudable 
may have been the motive which prompted the legislature 
to enact this statute to sustain its validity would be to 
ignore plain legal principles and to set a precedent which 
if followed would lead to disastrous consequences. The 
act trenches upon the executive power and it constitutes 
an attempt to divert public funds to private use without 
any moral or equitable obligation or other consideration 
of public policy to support it. It is not therefore a right- 
ful subject of legislation. 

The ruling of the auditor refusing to issue the warrant 
is therefore sustained. 
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A. M. Cristy for appellant. 
J. Lightfoot, Acting Attorney General, for the Auditor. 


ABRAHAM K. KAILI v. INTER-ISLAND STEAM 
NAVIGATION COMPANY, LIMITED. 


No. 1256. 


Error TO CIRCUIT Court FOURTH CIRCUIT. 
REHEARING. 
HoN. €. K. QUINN, JUDGE. 


ARGUED JUNE 7, 8, 1921. DECIDED JUNE 27, 1921. 


COKE, C. J., Kemp, J., AND Circuit JUDGE DEBOLT 
IN PLACE OF EbiINGS, J., ABSENT. 


CarRiers—duty to warn passenger of danger. 


When a passenger is in a dangerous position and is uncon- 
scious of his danger and the carrier knows both that the passen- 
ger is in danger and that he is unconscious thereof it is the duty 
of the carrier to exercise due and proper ‘care for his safety 
which would include giving to the passenger proper warning, 
provided his danger was discovered in time to have prevented 
the accident. 


OPINION OF THE COURT BY KEMP, J. 


The plaintiff’s petition for a rehearing having been 
granted and the cause reargued the matter is now before 
us for a review of our former opinion. In that opinion, 
filed February 18, 1921, and reported in 25 Haw. 777, we 
held that there was prejudicial error in the instructions 
read to the jury in behalf of the plaintiff and ordered the 
judgment in his favor reversed and the cause remanded 
for a new trial. The instructions and the circumstances 
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under which they were given are sufficiently set forth in 
that opinion. The argument at the rehearing took a 
wide range amounting in effect to a reargument of the 
whole case but we think it only necessary to diseuss the 
question of the correctness of the instructions formerly 
held to be erroneous we being satisfied with our former 
opinion on all the other questions. 

A careful reconsideration of those instructions has 
convinced us that we were in error in holding that it was 
therein assumed that the conditions which rendered plain- 
tiff’s position dangerous were not as apparent to him as 
they were to the officers and employees of the defendant. 
Under the instructions as given the jury in order to find 
for plaintiff was required to find not only that the officers 
and employees of the defendant knew of plaintiff’s danger 
and failed to warn him thereof but that plaintiff was him- 
self reasonably unconscious of such danger and that said 
officers and employees knew he was unconscious thereof. 
In order for the jury to find that the plaintiff was reason- 
ably unconscious of the fact that he was in danger and 
to further find that the officers and employees of the 
defendant knew of his danger they would have to be con- 
vinced that the conditions which rendered plaintiff’s posi- 
tion dangerous were not as apparent to him as they were 
to said officers and employees. The concurrence of these 
two facts is inconsistent with the fact that the danger 
was as apparent to plaintiff as it was to the officers and 
employees of defendant. The instructions did not there- 
fore assume that the danger to plaintiff was not as ap- 
parent to him as it was to defendant’s officers and em- 
ployees but left it to the jury to determine that fact from 
the evidence before it would be authorized to find in his 
favor. The jury having found in his favor we must as- 
sume that it found every fact which the instructions re- 
quired it to find as a prerequisite to his right to recover. 
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When a passenger is in a dangerous position and is uncon- 
scious of his danger and the carrier knows both that the 
passenger is in danger and that he is unconscious thereof 
it is the duty of the carrier to exercise due and proper 
care for his safety which would include giving to the 
passenger proper warning, provided his danger was dis- 
covered in time to have prevented the accident. Island & 
Seaboard Coasting Co. v. Tolson, 139 U. S. 551; Grand 
Trunk Railway Co. v. Ires, 144 U. S. 408; Gage v. St. 
Louis Transit Co., 211 Mo. 139; Sulliran v. Vicksburg 
cte. Ry., 4 Am. St. Rep. (La.) 239; Tietz v. International 
R. R. Co., 186 N. Y. 347; Van Zile on Bailments & Car- 
riers, Sec. 653; 2 Hutchinson on Carriers, 3 ed. 1003. 

The conclusion which we have reached as to the effect 
of the instruetions given makes it apparent that it was 
unnecessary for the court to tell the jury that if the con- 
ditions which rendered plaintiff's position dangerous were 
as apparent to him as they were to the oíficers and em- 
ployees of the defendant there was no duty on their part 
to warn him. 

Believing as we now do that the instructions fairly 
and fully stated the law applicable to the ease that por- 
tion of our former opinion holding said instructions to be 
erroneous and reversing the judgment is hereby set aside 
and the judgment of the circuit court is affirmed. 

J. W. Russell and B. S. Ulrich. (Thompson, Cathcart 
€ Lewis on the brief) for plaintiff. 

L. J. Warren (Smith, Warren & Stanley on the brief) 
for defendant. 
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S. W. NAWAHIE r. GOO WAN HOY, ALIAS G. W. 
AHOY. 


No. 1302. 


MOTION TO STRIKE BRIEF. 


ARGUED JUNE 23, 1921. Decipep JULY 2, 1921. 


COKE, C. J., EDINGS, J., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF KEMP, J., DISQUALIFIED. 


Per Curiam: The respondent Goo Wan Hoy through 
his counsel has interposed a motion to strike from the 
files and records of this court the opening brief of the 
complainant-appellant herein on the grounds, first, that 
said brief is scandalous and impertinent, and second, be- 
cause of a failure to comply with section 1, rule 3 of the 
supreme court. 

The complainant’s brief makes reference to the convic- 
tion of the respondent in the circuit court upon the 
charge of perjury and the subsequent affirmance of that 
conviction by this court and also to other matters in 
which the respondent was involved, all of which took 
place subsequently to the date of the decree entered in 
the circuit court and now here on appeal. These are, 
however, matters of record in this court and we do not 
consider it either scandalous or impertinent upon the 
part of counsel for complainant to refer thereto although 
they will not be considered by us. Only such facts as 
were properly before the court below at the time of the 
rendition of the decree appealed from and which appear 
in the record of the present cause here on appeal will be 
considered. All other matters will be treated as sur- 
plusage and of course will be disregarded. 

The other ground of the motion we think is equally 
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without merit. While the fore part of the brief does not 
strictly comply with the rule which requires the brief to 
contain a concise statement of the case presenting suc- 
cinctly the facts, the questions involved, etc., there is a 
substantial compliance therewith. The first four pages 
of the brief of the complainant are taken up with a recita- 
tion of the facts together with a statement of the issues 
raised and relied on by the respondent. We are not 
inclined to countenance a careless disregard of the rules 
of this court, but as pointed out in Stewart v. Spalding, 
25 Haw. 745, in many instances a party may be properly 
absolved for failure to comply with the strict letter of the 
rules. 

The motion is denied. 

Marguerite K. Ashford for the motion. 

A. G. Smith contra. 


MANUEL RODRIGUES POA v. PHILIP L. RICE. 
No. 1334. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hox. C. S. FRANELIN, JUDGE. 


ARGUED JULY 12, 1921. DEcipED Jury 19, 1921. 


CokE, C. J., KEMP AND EDINGS, JJ. 


APPEAL AND ErRror—costs—security for. 

Under section 2272 R. L. 1915 a circuit judge is given a wide 
discretion in the matter of requiring either party to give security 
for costs and such an order will not be reversed on appeal unless 
it appears that it will work special prejudice to appellant's rights. 


POA v. RICE, 26 Haw. 112. 113 
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Costs—motion for security—time of making. 


Defendant’s motion that plaintiff be required to give security 
for costs and an order based thereon after answer filed does not 
come too late unless it appears that plaintiff’s rights are preju- 
diced by the delay. 


OPINION OF THE COURT BY KEMP, J. 


This is an interlocutory appeal by the plaintiff from 
an order requiring him to give security for costs in the 
sum of $300. The complaint was filed on November 20, 
the answer on December 13, 1920, and defendant’s motion 
that the plaintiff be required to give a bond for costs on 
May 4, 1921. The motion in itself does not set forth the 
facts on which defendant relies but concludes with “this 
motion is based upon the record and files herein and the 
affidavit of Alfred L. Castle hereto annexed, marked 
exhibit A and made a part hereof.” The affidavit after 
setting forth that affiant is attorney for defendant states: 
“that as set forth in the complaint herein the alleged 
cause of action accrued in the County of Kauai, in the 
fifth judicial circuit, by which plaintiff appeared before 
a district magistrate at Lihue, County of Kauai, on a 
charge of larceny; that the charge for which plaintiff was 
obliged to appear arose out of certain acts in the County 
of Kauai; that affiant investigated the claim as set forth 
in the complaint with the said defendant at Lihue and is 
thoroughly convinced that said cause is without founda- 
tion or merit; that as a result of said investigation and 
the consideration of testimony to be introduced, affiant 
believes, and on such belief so alleges, that not less than 
ten witnesses, all of them residents of the County of 
Kauai, will be subpoenaed by defendant; that the expense 
of bringing and returning such witnesses, together with 
attendance at trial, will probably be in the neighborhood 
of $500 plus other costs of court; that affiant is informed 


and believes, and on such information and belief so 
8 
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alleges, that plaintiff herein, Manuel Rodrigues Poa, has 
no property in this Territory sufficient to satisfy a judg- 
ment for costs against him, or any property at all subject 
to execution." 

In addition to the facts set forth in the affidavit the 
record discloses that plaintiff is a resident of Honolulu 
in the first circuit—the circuit in which this cause is 
pending—and that defendant is a resident of Lihue in the 
fifth circuit. It also appears that in addition to the 
affidavit the oral testimony of A. L. Castle was taken at 
the hearing on the motion and the order appealed from 
shows on its face that it was based partly on the testi- 
mony given at the hearing but there is no transcript of 
that testimony in the record. The statute under which 
the circuit judge proceeded provides that circuit judges 
at chambers have authority *to require either plaintiff or 
defendant upon the application of the opposite party to 
give security for costs in any civil cause upon such terms 
and conditions as the judge shall deem just" (Sec. 2272, 
subdiv. 10, R. L. 1915). 

Counsel for the plaintiff make two principal conten- 
tions, first, that the making of the order in question con- 
stituted an abuse of discretion, and second, that as the 
defendant’s motion was filed after answer it was too late. 
Counsel for defendant point out that the legislature has 
not specified what circumstances shall be shown in order 
to justify the requiring of security nor has the legislature 
specified when or within what time application for secur- 
ity shall be made, and argue that under such a statute a 
wide diseretion must be reposed in the circuit judge as 
to what state of facts would justify the requirement and 
when and within what time the application for security 
shall be made. Since the motion gave no notice that the 
defendant would rely upon any facts other than those 
diselosed by the record and the affidavit we think that the 
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sufficiency of the showing is to be judged by those facts 
alone. It must be clear that no hard and fast rule can 
be laid down as to what facts must be shown in order to 
justify the circuit judge in making such an order. This 
court can say no more than that the making of such an 
order is within the sound discretion of the circuit judge 
and that the order will not be reversed on appeal unless 
it appears that it will work special prejudice to appel- 
lant's rights. (Stewart v. The Sun, 36 Fed. 307.) Sec. 
2212 vests in the circuit judge a wide discretion but this 
discretion should be exercised in furtherance of that wise 
and beneficent principle of law almost universally recog- 
nized that no man who has suffered a wrong shall be 
denied redress in the courts by reason of his poverty. The 
applieation of this principle leads to the conclusion that 
the making of an order requiring a litigant to give secur- 
ity for costs, the enforcement of which would deny him 
that right, would constitute an abuse of discretion. 
(Stevens v. Sheriff, 16 Kan. 124, 90 Pac. 799, 11 L. R. A. 
(N. S.) 1153.) This would be true for instance of an 
order requiring a bond in an excessive amount to be 
given by any litigant or the giving of any bond by one 
wholly unable because of his impecuniosity to furnish 
such security. 

Counsel for plaintiff have argued that the enforcement 
of this order will deprive him of the right to have his case 
heard yet they admit that there is nothing in the record 
other than the facts contained in the affidavit, and above 
quoted, to support this argument. While we think that 
the facts set forth in the latter part of the affidavit to the 
effect that plaintiff has no property in this Territory suffi- 
cient to satisfy a judgment for costs against him or any 
property at all subject to execution have a tendency to 
support plaintiff’s contention yet we are unable to say 
from these facts alone that the enforcement of the order 
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will work special prejudice to plaintiff’s rights or in fact 
be of any greater inconvenience to him than the enforce- 
ment of such an order would be to the average litigant. 
If he can as a matter of fact furnish the bond required, 
which is in a very moderate amount, his right to have his 
case heard will not be denied him. 

The circuit judge must have concluded that the other 
facts set forth in the affidavit which show that the expense 
of this litigation will be out of the ordinary were suffi- 
cient to justify him in requiring the plaintiff to give 
security for costs in the absence of a showing that the 
enforcement of such order will deprive plaintiff of the 
right to have his case heard. We are unable to say that 
his decision in this respect was error. In fact we think 
that the circumstance that the defendant will be required 
to incur the extraordinary expense of bringing a large 
number of witnesses to court from a distance is strong 
reason why the circuit judge should exercise his discre- 
tion to require security of the plaintiff in order that the 
defendant may more easily recoup this expense in the 
event he is successful in securing a judgment for his costs. 
We conclude that the circuit judge in making the order 
in question is not shown to have abused the discretion 
reposed in him by the statute. 

The other question raised by the plaintiff to the effect 
that defendant’s motion for security came too late we 
do not regard as meritorious. There is nothing in the 
record to indicate that defendant’s delay in making his 
motion until after answer was filed will in any way 
prejudice the rights of plaintiff. It will occasion him no 
more inconvenience to comply with the order now than 
before the filing of the answer. We are not to be under- 
stood as holding that a defendant might not be precluded 
by delay from the right to urge such a motion. It is true 
that in some of the states where a defendant is given the 
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right to demand security for costs of nonresident plain- 
tiffs it is held that the demand must be made before 
answer filed. (Sciutti v. U. P. Coal Co., 85 Pac. (Utah) 
1011; Lavange v. Burke, 50 Ala. 61.) But this rule is by 
no means universal even under such statute. In Wicker 
v. Elmira Heights, 59 N. Y. S. 130, it is said: “The plain- 
tiff is not prejudiced by the fact that the defendant has 
answered before he has applied. On the contrary it would 
seem the more reasonable rule that the defendant by 
answering manifests his intention in good faith to defend 
before he ask that the plaintiff be made to secure his 
costs. Although not without some hesitancy because of 
the contrary rule which has long been held in the first 
and second departments (Henderson, Hull & Co. v. 
McNally, 33 App. Div. 132, 53 N. Y. Supp. 351; Segal v. 
Cauldwell, 22 App. Div. 95, 47 N. Y. Supp. 839), we con- 
clude to hold that the delay to ask for such security until 
after answer should not be charged against the defendant 
as an unreasonable delay, and should in no way affect his 
absolute right to the order given him by section 3272. We 
do not think that such rule has prevailed in the other 
departments of the state and we are of the opinion that it 
ought not to be enforced against this appellant in this 
case." This we think to be the more reasonable rule and 
is supported by the holding in Stewart v. The Sun, supra. 

The order appealed from is affirmed. 

L. Andrews (Andrews & Pittman and O. P. Soares on 
the brief) for plaintiff. 

A. G. M. Robertson (Robertson, Castle Olson on the 
brief) for defendant. 
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CHARLES A. BROWN v. V. E. M. OSORIO, AMERI- 
CAN TRADING COMPANY, LIMITED, A COR- 
PORATION, AND G. KUWAHARA. 


No. 1837. 


RESERVED QUESTIONS FROM CIRCUIT COURT FOURTH CIRCUIT, 
HoN. J. W. THOMPSON, JUDGE. 


SUBMITTED JULY 21, 1921. Deciwep JuLy 26, 1921. 


COKE, C. J., KEMP AND EDINGS, JJ. 


LANDLORD AND TENANT—leases—assignments. 


A provision in a lease to operate as a restriction on the right 
of assignment must be clearly and positively expressed and the 
insertion of the words “permitted assigns” in a single instance in 
the habendum clause of the lease is insufficient to constitute an 
agreement not to assign. 


OPINION OF THE COURT BY EDINGS, J. 


This matter comes before this court on reserved ques- 
tions from the judge of the circuit court of the fourth 
circuit of this Territory. The facts presented by the 
record show that the plaintiff instituted an action to quiet 
title against the defendants in the circuit court of the 
fourth circuit, alleging in his complaint that he is the 
owner in fee simple of certain land situated in the town of 
Hilo and particularly described in said complaint; that 
the defendant Osorio claims adversely to plaintiff an 
estate or interest in said premises by virtue of a certain 
lease dated April 25, 1912, made by plaintiff to said 
defendant and ‘duly recorded in the office of the registrar 
of conveyances at Honolulu, a copy of which said lease is 
attached to said complaint and made a part thereof; that 
said lease has been forfeited by the attempted assignment 
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thereof by said defendant Osorio to the defendant “Amer- 
ican Trading Company, Limited, in breach of the express 
terms of said lease * * * ;” that said attempted assign- 
ment being contrary to the terms of said lease is without 
authority and null and void; that the defendant Ameri- 
can Trading Company, Limited, claims an interest in said 
property as the assignee of said lease, and said defendant 
Kuwahara claims an interest by virtue of a lease of cer- 
tain portions of the building situated on said premises 
made to him by said defendant the American Trading 
Company, Limited; that plaintiff has never given his con- 
sent to any assignment of said lease; to which complaint 
the defendants interposed a demurrer setting out princi- 
pally that the complaint did not set forth sufficient facts 
to constitute a ground of action against the defendants or 
any of them, whereupon the presiding judge reserved to 
this court the following questions, a determination of 
which will settle the issue in said case: 

“1, Shall the demurrer on file in this cause be sus- 
tained? 

“2, By the terms of the lease executed by C. A. 
Brown as lessor to V. E. M. Osorio as lessee, and bearing 
date of April 25th, 1912 (Exhibit A) was the lessee 
legally authorized to assign said lease to American Trad- 
ing Co., Ltd., as by the Assignment of Lease dated Jan- 
uary 24th, 1921 (Exhibit D)? 

“3. Dy virtue of the said lease (Exhibit A) and the 
Assignment of Lease (Exhibit D) does the relation of 
landlord and tenant exist between the said C. A. Brown 
as lessor and the American Trading Co., Ltd.? 

*4. Has G. Kuwahara any leasehold interest in the 
premises described in the lease executed by the American 
Trading Co.. Ltd., to him, and dated January 24th, 1921 
(Exhibit C) ?" 

The lease in question contains in the habendum clause 
after the words “To have and to hold the said demised 
property unto said lessee, his successors" the words “and 
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permitted assigns," this isolated instance being the sole 
occasion in which any expression or words are used in the 
entire instrument indicating any desire on the part of the 
lessor that the liberty of the lessee to assign the lease 
should be curtailed or restricted. If these words taken 
alone, as they must be, were intended by the lessor as a 
restriction upon the lessee's right to assign the intent 
must be regarded as futile. 

*Restrictions against assignments, being a restraint 
against alienation, are not looked upon with favor by the 
courts and from the earliest times have been construed by 
courts of law with the utmost jealousy to prevent the 
restraint from going beyond the express stipulation. A 
provision to operate as a restriction on the right to assign 
must be clearly expressed" (16 R. C. L. 832, Sec. 328). 
“Covenants against assignments or under-letting are not 
favorably regarded by the courts, and are liberally con- 
strued in favor of the lessee” (Gaslay v. Williams, 14 L. 
R. A. (N. S.) 1199, 1206). *Such covenants are restraints 
which courts do not favor" (Riggs v. Pursell, 66 N. Y. 
193). The right to assign can be defeated only by a very 
clear stipulation. (Robinson v. Perry, 68 Am. Dec. 455.) 

The expression used in the lease in question “permit- 
ted assigns" cannot be construed to be either a stipulation 
or a covenant not to assign and must be regarded as mere 
surplusage. 

This court is of the opinion that all the questions 
reserved should be, and they are, answered in the affirma- 
tive. 

Watson & Clemons and C. S. Carlsmith for plaintiff. 

T. E. M. Osorio and Russell & Patterson for de- 
fendants. 
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OAHU RAILWAY AND LAND COMPANY, LIMITED, 
v. KOLOHANA KAILI. 


No. 1339. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. C. S. FRANKLIN, JUDGE. 


ARGUED JuLY 15, 1921. DEecipED Juny 26, 1921. 


CoKE, C. J., KEMP AND EDINGS, JJ. 


TRiAL— findings of fact—credibility of witnesses. 


Where a jury is waived the issues concerning the credibility 
of witnesses and the value of the evidence are to be determined 
solely by the trial court and its findings cannot be disturbed on 
appeal if supported by more than a scintilla of evidence. 


Evmence—lease without certificate of acknowledgment or with defect- 
ive certificate—competent when. 


Where the signatures of the parties to a lease are identified 
by a competent witness at the trial the lease thereupon becomes 
admissible as evidence irrespective of whether the certificate of 
acknowledgment is in proper form. It is admissible even in the 
absence of any certificate of acknowledgment. 


OPINION OF THE COURT BY COKE, C. J. 


This is an action of ejectment instituted in the circuit 
court of the first judicial circuit by the plaintiff-appellee 
to recover from the defendant-appellant a small tract of 
land situated at Honouliuli, district of Ewa, island of 
Oahu. The cause was tried before Hon. C. S. Franklin, 
circuit judge, without the intervention of a jury, the right 
to a trial by jury having been waived by the parties. At 
the conclusion of the trial a decision was rendered by the 
circuit judge awarding the land in question to the plain- 
tiff and the defendant has come to this court on a bill of 
exceptions. The appellant has abandoned a number of 
his exceptions. The land involved in the controversy is 
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a part of a large tract purchased by James Campbell from 
John H. Coney in September 1877. In 1889 Mr. Camp- 
bell leased the property to B. F. Dillingham who in turn 
sublet it to the plaintiff corporation above named. The 
company’s lease still has a number of years to run. It is 
conceded by the appellant that the record title to the 
property is in plaintiff but he claims ownership thereof by 
prescription through one Kamai (w) whose sole heir he 
appears to be. 

It was found by the trial court, and there was ample 
evidence in support thereof, that Kamai lived on the prop- 
erty from about 1880 until her death in 1912 but that her 
occupancy of the premises during the period up to the 
execution of the lease to Dillingham was at the sufferance 
of Mr. Campbell and was in no wise hostile to his rights 
of ownership. It appears from the evidence that in 1902 
and after the plaintiff acquired its leasehold of the prop- 
erty Kamai entered into a leasehold agreement with the 
plaintiff under which she was to hold the property for the 
period of her natural life, it being stipulated in the lease 
that she should have a right to sublet portions of the 
premises but the rentals therefrom were to be collected 
by plaintiff and equally divided between it and Kamai. 
The appellant is the husband of Kamai and following 
her death continued to occupy the property and subse- 
quently made claim of ownership thereto. The plaintiff 
being advised of this claim instituted the present suit. 

The evidence is more or less contradictory but the 
clear preponderance thereof sustains the finding of the 
court below. If the testimony of Mr. von Holt, a witness 
for the plaintiff, is to be given credence Kamai at no time 
claimed the property and her occupancy thereof was at 
all times under Mr. Campbell or his successors in interest. 
This is strongly corroborated by the execution of the lease 
by Kamai in 1902. 
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Defendant’s counsel, recognizing as he must that the 
taking of the lease at that time was entirely inconsistent 
with any claim of ownership on the part of Kamai, 
attempts to argue that she signed the lease unaware of 
its purpose or contents. But he introduces no evidence to 
bear out this assertion. In addition to the testimony of 
Mr. von Holt Mr. B. N. Kahalepuna testified that shortlv 
after the lease was executed he questioned Kamai rela- 
tive to the ownership of the land and that she told him 
that she possessed only a life interest. 

The trial court evidentlv attached more weight to the 
testimony of Mr. von Holt and Mr. Kahalepuna than it 
did to the evidence introduced by the defendant. This 
was a matter entirely within the court's province. Where 
a jury is waived the issues concerning the credibility of 
witnesses and the value of the evidence are to be deter- 
mined solely by the trial court and its findings cannot be 
disturbed on appeal if supported by more than a scintilla 
of evidence. The applieation of this doctrine in our opin- 
ion disposes of the issues of fact involved in this case 
favorably to the plaintiff. See Lau Lam v. Whitcomb, 
21 Haw. 252, 258. 

Counsel for appellant makes much of what he claims 
to be an erroneous ruling of the trial court in receiving 
in evidence the lease between plaintiff and Kamai exe- 
cuted as aforesaid in 1902 because of a change in the date 
of the instrument and which change was not noted as 
required by section 3108 R. L. 1915 and that therefore 
under section 3106 R. L. the certificate of acknowledg- 
ment was not valid in any of the courts of this Territory. 
Whether or not the certificate of acknowledgment could 
properly be received in evidence in the face of the statute 
last above referred to it is unnecessary for us to decide 
for the signature of Kamai to the lease, as well as the 
signatures of the officers of the plaintiff corporation, was 
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fully identified and established by the testimony of Mr. 
von Holt at the trial of the cause. By virtue of this testi- 
mony the lease became competent and admissible as evi- 
dence in the case irrespective of whether the acknowledg- 
ment was in proper form. For that matter it was compe- 
tent even in the absence of any certificate of acknowl- 
edgment. 

Counsel for appellant complains of certain other rul- 
ings of the court respecting the introduction of the evi- 
dence but a careful review of the entire record convinces 
us that no error was committed and that the evidence 
clearly supports the decision and judgment of the court 
below. 

The exceptions are overruled. 

M. F. Prosser (Frear, Prosser, Anderson & Marx on 
the brief) for plaintiff. 

W. €. Achi for defendant. 


M. B. SANTOS v. ANTONIA SANTOS. 
No. 1335. 


Error TO CIRCUIT JUDGE FOURTH CIRCUIT. 
Hox. C. K. QUINN, JUDGE. 


ARGUED JULY 26, 1921. Decrpep August 1, 1921. 


Coxe, C. J., KEMP AND Epines, JJ. 


Divorce—desertion—offer to return. 

Even though the wife deliberately deserted her husband with- 
out cause or provocation if she afterwards and before the cause 
of action had accrued repented and was prevented from returning 
by his refusal without cause to receive her then the statutory de- 
sertion is not established. 
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SAME—same—same. 


The party at fault in the original separation desiring to resume 
marital relations within the statutory period and thus prevent the 
desertion from becoming a ground for divorce must in good faith 
offer to return without other conditions than those incident to the 
proper treatment of each by the other as husband and wife, and 
the offer must be made to and refused by the deserted spouse. 


OPINION OF THE COURT BY KEMP, J. 


On August 6, 1920, M. B. Santos filed his libel for an 
absolute divorce from his wife Antonia Santos alleging 
as grounds that “the libellee on or about November 17, 
1919, without cause or justification, wilfully and utterly 
deserted libellant and now wilfully and utterly deserts 
libellant and has done so for the term of more than six 
months last past.” The libellee filed an answer and cross- 
libel. In her answer she denied all the allegations of the 
libel except those relative to the marriage and the issue of 
said marriage. In her cross-libel she prays for a separa- 
tion from bed and board on the ground of extreme cruelty. 
She also prays that the custody of the three children, issue 
of said marriage, be awarded to her and that her husband 
be required to pay her for their support and alimony $80 
per month. An answer was filed by the libellant denying 
the material allegations of the cross-libel and thereafter 
the libel and cross-libel were heard together. A decree was 
rendered in favor of the libellant finding the allegations 
in the bill to be true, dissolving the bonds of matrimony 
theretofore existing between the parties and awarding to 
the libellee the custody of the minor children and $40 per 
month for their support. To reverse this decree the libellee 
has sued out a writ of error and presents the following 
assignments of error upon which she relies: 


“1. That the court erred in accepting the testimony of 
M. B. Santos as evidence supporting the libel for divorce. 

“2. That the trial court erred in its rulings and order 
denying libellee’s cross-bill. 
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“3. That the trial court erred in its order, judgment 
and decree sustaining the libellant’s libel for divorce. 

“4, That the trial court erred in its order, judgment 
and decree dissolving the bonds of matrimony existing be- 
tween the libellant M. B. Santos, defendant in error, and 
Antonia Santos, the libellee, plaintiff in error and peti- 
tioner herein, in that said decree was and is contrary to 
law, and the evidence and the weight of the evidence." 

The libellant raises the question of the sufficieney of 
the assignments of error asserting that they are indefinite, 
uncertain and do not with particularity point out any 
question of law for the consideration of this court. With- 
out considering this question, however, we think the decree 
must be affirmed. All of the questions argued by the plain- 
tiff in error with one exception depend for their solution 
upon the credibility of witnesses and weight to be given 
to the evidence. Section 2522 R. L. 1915 as amended by 
Act 44 S. L. 1919 provides that upon writ of error there 
shall be no reversal for any finding depending on the 
credibility of witnesses and the weight of the evidence. 
See also Houghtailing v. De La Nus, 25 Haw. 438. 

The only argument presented by counsel for libellee 
which we consider merits any discussion is to the effect 
that the evidence shows that the desertion was not wilful. 
The evidence he argues established as a fact that about 
one month after libellee deserted her husband she offered 
to return to him and he refused to accept her. It is unques- 
tionably the law that even though the wife deliberately 
deserted her husband without cause or provocation if she 
afterwards and before the cause of action had accrued 
repented and was prevented from returning by his refusal 
without cause to receive her then the statutory desertion 
is not established. The party at fault in the original 
separation desiring to resume proper marital relations 
within the statutory period and thus prevent the desertion 
from becoming a ground for divorce must in good faith 
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offer to return without other conditions than those inci- 
dent to the proper treatment of each by the other as hus- 
band and wife. The party not at fault need not solicit 
the return of the other who has left the home without good 
cause. It is sufficient if it appears that such party has 
not refused an unconditional offer to return. Seeds v. 
Seeds, 117 N. W. (Ia.) 1069. It is therefore necessary to 
examine the evidence bearing upon this question. The 
libellee testified that about one month after the separation 
She offered to return to the libellant but upon cross- 
examination it was developed that her desire to return was 
not communicated by her to the libellant but to Judge 
Osorio and it nowhere appears that Judge Osorio repre- 
sented the libellant or communicated the offer to him. 
Under this state of facts we conclude that the evidence 
shows neither an offer on the part of the libellee nor a 
refusal on the part of the libellant to resume marital rela- 
tions. The only offer of the libellee to resume marital 
relations whieh the evidence shows was actually com- 
municated to the libellant was made long after the cause 
of action for desertion had accrued and was therefore too 
late to constitute a bar to the suit for divorce on the 
ground of desertion. Costa v. Costa. 23 Haw. 381. 

The decree appealed from is affirmed. 

R. J. O’Brien (H. L. Ross on the brief) for libellant. 

J. S. Ferry for libellee. 
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MARY GOMES v. MANUEL GOMES. 
No. 1318. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED Aveust 5, 1921. Dromen AvucusT 13, 1921. 


Cokz, C. J., KEMP AND EniNGs, JJ. 


Divorce—separation. 


In an action of divorce or separation the trial judge is not 
authorized to appoint a master clothed with the power and author- 
ity vested in masters in chancery. 


SAME—same. 


The trial judge is not authorized upon granting a separation to 
order a conveyance to the wife of the real estate of the husband 
and to vest title therein in her. 


OPINION OF THE COURT BY EDINGS, J. 


The libellant-appellee instituted an action in the circuit 
court of the first circuit of this Territory against her hus- 
band, the libellee-appellant, praying for a decree of sepa- 
ration from bed and board upon the ground of excessive 
and habitual ill-treatment, and for “permanent alimony 
either in gross or in monthly payments.” At the conclusion 
of the hearing of said action the court on the 4th day of 
November, 1920, rendered a decision awarding the libellant 
a separation as prayed. Some time after this decision 
granting the libellant-appellee a divorce a mensa et thoro 
the court issued an order appointing a master “for the 
purpose of ascertaining and reporting to this court with 
all reasonable and convenient speed, the financial condi- 
tion of the libellee herein and his abilitv to pay either 
alimony in gross or in periodical payments, or partly in 
gross and partly in periodical payments, the said master 
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to have full power and authority to administer oaths and 
to take testimony of and concerning such matters, and to 
diligently examine all witnesses produced and vouchers 
and books submitted.” Thereafter, to wit, upon the 30th 
day of December, 1920, the said master submitted to the 
eourt a full and voluminous report, practically embracing 
every phase of the case, and concluding with a recommenda- 
tion *that libellee be directed and required to convey to 
libellant by good and sufficient warranty deed the real 
property described in Master's Exhibits ‘9’ and ‘10’ to- 
gether with the sum of $50 per month until such time as 
it can be ascertained what income libellant can realize 
from this real estate, or that libellee be ordered and di- 
rected to pay to libellant the sum of at least $150 per month 
as permanent alimony," whereupon the court on the 14th 
day of January, 1921, “adopted the recommendation of the 
master" and ordered the libellee *by way of alimony in 
gross, forthwith to execute to libellant herein good and 
sufficient warranty deeds to the following described real 
property" (here follows a description of the real estate 
to be conveyed by the master and consisting of the entire 
real estate owned by the libellee), and “further to pay to 
libellant the sum of $50 per month until the further order 
of the court and to pay said master the sum of $250 for 
his services." From this order the libellee appeals to this 
court. 

The libellee-appellant contends that the master’s report 
embraced “matters of fact which he was not authorized 
to investigate ;” “that the report was not based upon com- 
petent evidence” and that “the trial court erred in adopting 
the recommendations of the master relevant to the alimony 
to be awarded the libellant.” While these criticisms of 
the master’s report and the importance attached to the 
same by the trial court may not be without merit there 


seems to this court to be a much more serious objection to 
9 
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this report and its acceptance and adoption by the court 
for any purpose. 

The master in this action was clothed and vested with 
all of the power and authority possessed or exercised by 
masters in chancery and his appointment was an attempt 
by a court of law to appoint a master in chancery to per- 
form certain duties and to exercise certain functions in an 
action at law then pending before the court. This assump 
tion of power by the court is unsupported by precedent 
and not conferred by statute. The duties which this master 
was called upon to perform are duties within the exclusive 
province of the trial judge and cannot be delegated. 

The next contention of the libellee-appellant was that 
“the trial judge, sitting in divorce, was without power or 
jurisdiction to decree a specific conveyance of real property 
as alimony in gross. Chapter 167 R.L.1915, and the 
amendments thereto, contains all of the provisions relative 
to divorce and separation in the Territory and defines the 
power of the court with respect to the award of alimony in 
actions for divorce and separation and the care and custody 
of minor children. Section 2936 of that chapter is as fol- 
lows: 

“Permanent alimony; maintenance of children. Upon 
granting a divorce for the adultery or other offense amount- 
ing thereto, of the husband, the judge may make such 
further decree or order against the defendant, compelling 
him to provide for the maintenance of the children of the 
marriage, and to provide such suitable allowance for the 
wife, for her support, as the judge shall deem just and 
reasonable, having regard to the ability of the husband, 
the character and situation of the parties, and all other 
circumstances of the case.” 

Section 2938 is as follows: “Security and enforcement 
of maintenance and alimony. Whenever the judge shall 
make an order or decree requiring a husband to provide 
for the care, maintenance and education of his children, 
or for an allowance to his wife, the judge may require him 
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to give reasonable security for such maintenance and al- 
lowance; and upon neglect or refusal to give such security, 
or upon default of him and his surety to provide such 
maintenance and allowance, the Judge may sequester his 
personal estate, and the rents and profits of his real estate, 
and may appoint a receiver thereof, and cause such person- 
al estate and the rents and profits of such real estate to 
be applied towards such maintenance and allowance, as 
to the judge shall from time to time seem just and reason- 
able.” 

Under this section (2938) this court held that the court 


had no power upon granting a divorce to order a division 
of the husband’s real estate and to vest title to a part there- 
of in the wife. (Nobrega v. Nobrega, 13 Haw. 654.) But 
it is claimed by appellee that “the statute of Hawaii con- 
ferring jurisdiction to award support and maintenance in 
cases of separation (Sec. 2946 R. L. 1915) confers author- 
itv upon the circuit judge to award specific realty.” In 
other words, “in absolute divorce the order runs against 
the person of the husband. In separation, on the other 
hand, the court has two choices: the award of a sum to be 
paid by the husband, or a provision such as was made in 
this case of specific property ‘out of the property’ of the 
husband." Section 2946 R. L. 1915, relied upon for this 
contention of the appellee, is as follows: 

“Support of wife and children. Upon decreeing a sepa- 
ration, the judge may make such further decree for the 
support and maintenance of the wife and her children, by 
the husband, or out of his property, as may appear just 
and proper." 

While it is true that chapter 167 is divided into sub- 
sections, the first being “Annulment,” the second “Di- 
vorce,” the third “Separation,” the caption of the act is 
*Annulment, Divorce and Separation," and this court has 
held that it should be construed as an entirety. In the 
case of Springer v. Thompson, 25 Haw. 638, the court savs: 
*Tt may be here stated that the separation contemplated in 
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the last section quoted (Sec. 2944) is in effect a divorce 
from bed and board, A decree rendered under that section 
is a divorce a mensa. * * * A separation as contemplated 
by section 2944 is a divorce in the sense the term is used 
in section 2930.” This exceedingly reasonable, well sup- 
ported construction coincides with the evident intention of 
the legislature in enacting this statute, for section 2937 
(under subdivision 2) provides for the “Care, custody, edu- 
cation and maintenance of children” in the following 
words: “Upon annulling a marriage, or decreeing a di- 
vorce, the judge may make such further decree as he shall 
deem expedient, concerning the care, custody, education 
and maintenance of the minor children of the parties, and 
determine with which of the parents the children or any of 
them shall remain,” and it was under this section (2937) 
that the trial judge acted in this action of separation when 
he awarded the care and custody of certain of the children 
to the mother, the libellant-appellee herein, subdivision 3 
of said chapter being entirely silent upon the subject. 

A fair construction of this statute is that section 2938 
must be regarded as a limitation upon the expression “or 
out of his property” used in section 2946 and restricts and 
confines the judge awarding support and maintenance to 
a wife in an action for separation to the manner and only 
to the extent therein provided, and under this section a 
judge cannot award to the wife specific property as ali- 
mony, As expressed by this court in the case of Nobrega v. 
Nobrega, supra, “This power is given to the court in many 
of the states by statute. We do not think that the language 
of our statute is broad enough to show a clear inten- 
tion on the part of the legislature to confer this power on 
the circuit court nor do we feel authorized to extend the 
terms of the statute by interpretation so as to confer ¢ 
power that the legislature may not have intended to give." 

The appeal is sustained and the order requiring the li- 
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bellee to execute to the libellant good and sufficient con- 
veyances of the parcels of real property therein referred 
to is reversed. 

W. B. Lymer and Marguerite K. Ashford (also on the 
brief) for libellant. 

B. S. Ulrich (Thompson, Cathcart & Lewis on the brief) 
for libellee. 


TERRITORY r. CHANG TAI KUN. 
No. 1312. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED AUGUST 3, 1921. Dromwep AvcGusT 13, 1921. 
COKE, €. J., KEMP AND Epings, JJ. 


EvibENCE—erroneous reception not prejudicial when, 

The erroneous reception of evidence the only tendency of which 
was to prove a fact so well established by other evidence that it 
could not have affected the verdict does not constitute prejudicial 
error. 


OPINION OF THE COURT BY KEMP, J. 


On January 31, 1919, the defendant Chang Tai Kun, 
known and referred to in the evidence both as Chang Tai 
Kun and C. T. Akana, was indicted, the indictment charg- 
ing that he violated section 4177 R. L. 1915 by knowingly 
permitting a certain gambling game, to wit, the game 
known as fan tan, at which money was lost and won, to be 
played and carried on at those certain premises rented and 
controlled by said Chang Tai Kun, the same being known 
as the C. T. Akana tailor shop premises No. 231 N. King 
street opposite Aala park in said Honolulu. It is alleged 
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that the gambling was permitted on said premises on Janu- 
ary 28, 1919, and during two months last prior thereto. 
Section 4177 provides: “Every person who * * * knowing- 
ly permits any game or games prohibited by sections 4169- 
4182, to be played, conducted or dealt in any building or 
vessel owned or rented by such person in whole or in part is 
guilty of a misdemeanor.” Trial was had in the circuit 
court and resulted in a conviction of the defendant and his 
sentence to imprisonment for a term of six months. The 
defendant brings exceptions. 

It is conceded that there was ample evidence to warrant 
. the jury in finding that there was gambling at fan tan in 
the up-stairs rooms of the premises at 231 N. King street 
known as the C. T. Akana tailor shop at the time alleged in 
the indictment and for a period of about six weeks next 
prior thereto and that the defendant knew of such gam- 
bling but it is insisted that there was no evidence which 
would warrant the jury in finding that the defendant 
rented said rooms. It is also insisted that the description 
in the indictment of the place where the defendant know- 
ingly permitted gambling at fan tan to be carried on does 
not include the rooms over the tailor shop but includes 
only the ground floor or store known as the C. T. Akana 
tailor shop at 231 N. King street and that there is a vari- 
ance between the allegations and the proof. 

Several of the exceptions relate to the admission of evi- 
dence offered by the prosecution to contradict one of its 
witnesses Lui Koon Chan who, it is claimed by the prose- 
cution, had shown himself to be adverse. Other exceptions 
of minor importance were saved but they are all overruled 
without discussion. 

It is undisputed that the premises in which the gambling 
is alleged to have been permitted are owned by the Oahu 
Railway & Land Company, Limited, and were in 1916 
leased by the owner to Lum Chen Hoy for a term to expire 
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October 31, 1918, but there was no change in the occupancy 
or rental account so far as the owner knew until the end 
of February, 1919, the account being carried in the name 
of Lum Chen Hoy until that date, when it was closed. It 
is also undisputed that from the early part of 1918 until 
the end of February, 1919, the premises leased by Lum 
Chen Hoy were occupied by a copartnership carrying on 
the business of general merchant tailors under the name of 
C. T. Akana Company, and that the members of said co- 
partnership were Hong Leong Cho, L. Chen Hoy and the 
defendant, until January 20, 1919, when the defendant 
sold all of his interest in said copartnership to Lum Chen 
Hoy. The defendant testified that he had a lease of the 
premises in his own name and when he sold his interest in 
the copartnership it was agreed that he was not to vacate 
the premises until he had completed his collections and 
closed up his business and that he was living on the premi- 
ses on January 29, 1919. Other evidence tending to show 
that defendant was actively engaged in running the busi- 
ness carried on by the copartnership was produced and ac- 
cording to the testimony of several witnesses he admitted 
on January 29, 1919, when the place was raided, that he 
owned the place or ran the place as a gambling joint and 
that he was running it by himself and had been for about 
two months. "This evidence was sufficient to warrant the 
jury in finding that the defendant rented the premises 
where the gambling was being conducted. "The fact that 
the lease from the owner was in the name of another is 
not inconsistent with that finding. 

We find no merit in the contention that the description in 
the indictment of the place where the defendant knowing- 
ly permitted gambling does not include the rooms over the 
tailor shop. All of the witnesses both for the prosecution 
and the defendant apparently referred to the premises as 
a whole, both up-stairs and down-stairs, as the tailor shop. 
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There is no separate numbering of the two floors and the 
effect of the defendant’s own testimonv is that the two 
floors were used as one place of business. It was apparent- 
ly conceded at the trial that the description of the premises 
in the indictment included the upper floor, no mention of 
this contention being made until the case reached this 
court. 

We have vet to consider the question of whether there 
was prejudicial error in permitting the prosecution to con- 
tradict its witness Lui Koon Chan. It appears that this 
witness had prior to the trial signed a written statement 
to the effect that he had been at the Akana place five or 
six times during December, 1918, and January, 1919, for 
the purpose of gambling; that he saw €. T. Akana there 
once or twice while gambling was going on but he was not 
in the games and that the games played at Akana's were 
fan tan, pai kau and sup ng hoo. When called as a witness 
he adinitted that he had called at the Akana place three 
or four times to visit a relative but had never seen any fan 
tan played there. The witness admitted having signed 
the statement but said that he did not read it before signing 
it nor was it read to him; that he thought it was something 
of no importance and being in a great hurry to attend a 
dinner he signed it in order to get away. "The prosecution 
then offered, and was permitted over the objection of the 
defendant, to introduce in evidence the written statement 
of this witness. The argument on the exceptions to this 
ruling has taken a very wide range but we think it is 
sufficient answer to the objections raised to point out that 
the only effect detrimental to the defendant which this evi- 
dence could have had would be to show that there had 
been gambling carried on at the premises in question and 
that this fact is so thoroughly proven by other evidence in 
the case that it could not have affected the verdict and was 
therefore not prejudicial to the rights of the defendant. 
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For the reasons pointed out we think all of the exceptions 
should be overruled and it is so ordered. 

H. E. Stafford, Third Deputy City and County Attorney 
(W. H. Heen, City and County Attorney, with him on the 
brief), for the Territory. 

E. C. Peters (Peters & Nmith on the brief) for defendant. 
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Cross-APPEALS FROM CIRCUIT JUDGE FIRST CIRCUIT. 
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ARGUED JULY 29, 1921. Decipep Aveusr 22, 1921. 


COKE, C. J., EDINGS, J., AND CIRCUIT JUDGE DEBOLT 
IN PLACE OF KEMP, J., DISQUALIFIED. 


Equiry-—finding of trial judge—weight. 

The rule in this jurisdiction is that while the findings of fact 
by a circuit judge in an equity case are not conclusive upon the 
supreme court yet where such findings depend upon the credi- 
bility of witnesses and the weight of conflicting testimony such 
findings are entitled to great weight. 


SaAME—jurisdiction. 


Where a party seeks by a bill in equity to establish and fore- 
elose a mortgage and fails to prove the existence of the mort- 
gage but proves an indebtedness from the respondent to him, 
Held, that there being no equities in the cause the court loses 
jurisdiction and cannot render a money decree for the amount 
of the debt and that the bill should be dismissed without preju- 
dice. 


SAME—Süme. 


Where equitable relief is sought and along with it also sec- 
ondary or alternative relief of a legal nature if the suit fails 
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entirely as to the equitable relief sought the court cannot retain 
the case on the equity side for the purpose of administering 
relief purely legal in its character. 


SaME—same. 

In this jurisdiction the distinction between law and equity as 
recognized and maintained in the early chancery courts of Eng- 
land and by the federal courts of the United States is clearly 
defined in section 2473 R. L. 1915. 

SAME—same—objection to jurisdiction. 

It is undoubtedly true that the objection that the complainant 
has an adequate remedy at law ought to be made seasonably and 
under some circumstances an objection if taken in limine would 
be worthy of attention but if not so taken may be considered as 
waived. . 


SAME—same—same. 

But if the want of equity in the case does not come to light 
until the final decision the court should not hesitaté to dismiss 
the bill although the question of jurisdiction is presented for 
the first time in the appellate court. 


OPINION OF THE COURT BY COKE, C. J. 


These appeals bring into review the decree of the cir- 
cuit judge of the first judicial circuit entered in the above 
cause. The complainant S. W. Nawahie brought suit in 
equity to establish and foreclose a mortgage which he 
alleged was executed by the respondent Goo Wan Hoy 
to secure the payment of $1700 which complainant 
claimed he loaned to respondent on or about the 10th day 
of December, 1915. It is alleged in complainant’s bill 
that a note and mortgage were duly executed by re- 
spondent to complainant for the amount of the loan and 
that the mortgage was then left by the complainant with 
respondent and one Aona Akina to be filed by them for 
record but that they failed to file the mortgage for record 
and have also failed and refused to return the mortgage 
to complainant; that the complainant is the legal owner 
of said mortgage and that the debt secured thereby is 
unpaid except that the sum of $30 was paid thereon. It 
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is further alleged that the mortgage covered two certain 
pieces of property, one situated at Kalihi and the other 
on School street, both located in the city of Honolulu 
and owned by respondent. The respondent in his answer 
denied that he executed either the note or mortgage and 
further denied that he was the owner of the Kalihi prop- 
erty above referred to. Some additional and minor issues 
were raised by the answer which may properly be passed 
because not involved in these appeals. 

After hearing many witnesses and taking a large mass 
of testimony the court below found from the evidence 
that the complainant had failed to sustain his allegation 
that the respondent had executed or promised to execute 
the alleged mortgage. The court, however, did find that 
the respondent had borrowed $1700 of the complainant 
and had executed his promissory note therefor and that 
complainant was entitled to a money judgment against 
respondent for the principal sum together with interest 
thereon amounting in all to $1978. A decree was entered 
accordingly. From this decree both parties have appealed. 

The respondent in his appeal questions the authority 
of the court below after having determined the equities 
in the bill against complainant to give complainant a 
money judgment against the respondent for the amount 
due on the note. The complainant in his appeal attacks 
the decree of the court below for the two-fold reason, 
first, that the court erred in finding from the evidence 
that the respondent neither executed nor promised to 
execute to the complainant a mortgage to secure payment 
of the indebtedness in question, and second, that the 
court committed reversible error in declining to hear 
testimony respecting the agreement to execute a mort- 
gage covering the Kalihi property which at the time 
these proceedings were instituted was owned by a third 
person who was not made a party to the suit. Under 
paragraph 4 of the rules of this court the cross-appeals 
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were argued together as one case and will be consid- 
ered and disposed of in a like manner in this opinion. 
For the sake of orderly sequence the questions brought 
up for review by the appeal of complainant will be first 
disposed of. 

It is conceded that the School street property belonged 
to respondent Goo Wan Hoy and that the complainant 
was allowed the utmost latitude to establish if he could 
the existence of a mortgage or a promise to execute a 
mortgage pledging this property to secure the indebted- 
ness of respondent to complainant. On the other hand 
it appears from the record that at the date the suit was 
brought the Kalihi property was owned by Richard Goo 
and when the complainant offered to introduce evidence 
tending to show that this property was also included 
within the mortgage which he claimed Goo Wan Hoy 
executed or promised to execute the court rejected the 
offer of proof on the ground that the legal owner of the 
property had not been made a party to the suit and that 
there was no claim of collusion or fraud between him and 
Goo Wan Hoy. The complainant refused to implead 
the owner Richard Goo and made no claim that he had 
not purchased the property in good faith and for value. 
In fact it was admitted by counsel for complainant that 
Richard Goo paid $1650 as consideration for the prop- 
erty whieh was the amount of a mortgage thereon held 
by one W. G. Let, and no claim is made that he had anv 
knowledge of any prior unrecorded mortgage between 
Goo Wan Hoy and the complainant or of anv promise of 
Goo Wan Hoy to execute any mortgage affecting the 
property. Under these circumstances we think the court 
below committed no error in rejecting the evidence. Com- 
plainant insists that he should have been permitted ío 
establish his mortgage on the Kalihi property in order 
to sell under his decree of foreclosure whatever right. 
title or interest Goo Wan Hov may have had in the 
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property. The answer is that in the absence of any 
showing of fraud or collusion between Goo Wan Hoy and 
Richard Goo or of any knowledge on the part of the 
latter of the existence of an unrecorded mortgage Richard 
Goo is to be deemed to be the exclusive owner of the 
property and it follows that neither Goo Wan Hoy nor 
any mortgagee claiming under him would have even a" 
equitable interest in the property and that no possible 
right therein could pass to a purchaser under any decree 
of foreclosure which might have been entered in this 
suit. Of course the rejected evidence would have been 
perfectly competent and admissible had Richard Goo 
been made a party to the suit under proper averments 
in the bill of complaint. Complainant cites Verriman v. 
Jlyde, 2 N. W. 218, as a parallel case. Reference to the 
brief opinion of the court in that case indicates that the 
conveyance from the father to the son was without con- 
sideration and while the grantee was a minor and that 
it was with a fraudulent intent on the part of the 
grantor to cheat plaintiff out of his security. But in 
that case, which was a suit against the minor to quiet 
the title, the court remarked that the subject-matter of 
the litigation ought to have been included and settled 
in the foreclosure suit. 

The other question presented by the complainant is, 
Did the court below commit error in deciding from the 
evidence that the complainant had failed to sustain his 
averment that the respondent gave or promised to give a 
mortgage to secure the payment of the debt in question? 
The evidence respecting this issue is extremely volumin- 
ous and is equally contradictory. Upon this heteroge- 
neous mass of evidence the trial court concluded, and so 
held, that the complainant had failed to sustain the 
affirmative of the issue by a preponderance of the evi- 
dence and proceeded further to find that no mortgage 
had been executed or promised by respondent to complain- 
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ant. The rule in this jurisdiction is that while the find- 
ings of fact by a circuit judge in an equity case are not 
conclusive upon the supreme court yet where such find- 
ings depend upon the credibility of witnesses and the 
weight of conflicting testimony such findings are entitled 
to great weight. Sumner v. Jones, 22 Haw. 391; MeCand- 
less v. Castle, 25 Haw. 22; Moses v. Nobriga, 25 Haw. 
483. In view of the contradictory nature of the evidence 
we are unwilling to say that the circuit judge committed 
error or transcended his authority in determining the 
issue against complainant. 

Now we pass to a consideration of the appeal of the 
respondent Goo Wan Hoy which presents a single clear- 
cut and concise question, simple in its expression but in- 
volving a principle of law which is of more than usual 
practical importance to the bench and bar. Concisely 
stated it is, Where a party seeks by a bill in equity to 
establish and foreclose a mortgage and fails to prove the 
existence of the mortgage but proves an indebtedness 
from respondent to him may the court sitting in equity 
give the complainant a money decree for the amount of 
the debt? The complainant relies upon the rule an- 
nounced by Mr. Pomeroy and supported by much respec- 
table authority to the effect that where a court of equity 
has jurisdiction over a cause for any purpose it may 
retain the cause for all purposes and proceed to a final 
determination of all the matters at issue. See 1 Pom Eq. 
Jur. Sec. 181. Mr. Pomeroy in the above section goes 
on to say that “if the controversy contains any equitable 
feature or requires any purely equitable relief which 
would belong to the exclusive jurisdiction, or involves any 
matter pertaining to the concurrent jurisdiction, by means 
of which a court of equity would acquire, as it were, a 
partial cognizance of it, the court may go on to a com- 
plete adjudication, and may thus establish purely legal 
rights and grant legal remedies which would otherwise 
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be beyond the scope of its authority.” This doctrine has 
the support of many of the state courts and some of the 
federal courts. 

Perhaps the leading case supporting the above doctrine 
is Waite v. O’ Veil, 72 Fed. 348, the opinion in which case 
was affirmed by the circuit court of appeals 76 Fed. 408. 
See also Becker v. Superior Court, 90 Pac. 689; Hotch- 
kiss v. Plaster Co., 28 S. E. 576; Johnston et al. v. Bunn 
et al., 62 8. E. 341. We have only cited a few of the 
many cases which may be found holding to the same 
effect. It is to be observed, however, that in most of the 
jurisdictions where the courts have adopted this liberal 
rule the reform system of procedure prevails, that is to 
say, the distinction between law and equity has been 
abolished and accordingly legal and equitable claims may 
be blended together in one suit in a single court clothed 
with both jurisdictions of law and equity in combination 
and in this civil action legal and equitable primary rights, 
causes of action and defenses may be united and legal 
and equitable remedies may be obtained. It is worthy of 
note that in Becker v. Superior Court, supra, the court 
in commenting upon cases where the courts have an- 
nounced the contrary rule points out that these cases 
arose in jurisdictions where equitable and legal remedies 
were not administered in the same tribunal and that in 
such jurisdictions legal and equitable claims cannot be 
blended together in one suit. Becker v. Superior Court 
was a California case and in that jurisdiction legal and 
equitable remedies may be pursued and granted in the 
same tribunal in a single action. A different rule obtains 
in the federal courts as well as in this jurisdiction. In 
Scott v. Armstrong, 146 U. S. 512, the court announced 
the federal rule to be that “the jurisprudence of the 
United States has always recognized the distinction be- 
tween law and equity as under the Constitution, matter 
of substance as well as of form and procedure, and 


144 SUPREME COURT OF HAWAII. 
Opinion of the Court 


accordingly legal and equitable claims cannot be blended 
together in one suit in the circuit courts of the United 
States.” And in Alger v. Anderson, 92 Fed. 696, Judge 
Clark in commenting upon the above quotation from the 
Scott v. Armstrong opinion says: “It is a clear imputa- 
tion, I think, from well-considered cases of the highest 
authority, that where equitable relief is sought, and along 
with it also secondary or alternative relief of a legal 
nature, if the suit fails entirely as to the equitable relief 
sought the courts of the United States cannot retain the 
ease on the equity side for the purpose of administering 
relief purely legal in its character in substitution for the 
equitable relief." A case peculiarly parallel to the one 
at bar, and which we think is decisive of the question if 
we are to follow the Supreme Court of the United States, 
is Dowell v. Mitchell, 105 U. S. 430. In that case a sur- 
viving partner had executed a note for the debt of the 
firm and to secure its payment executed a mortgage on 
real estate which was in fact the individual property of 
the deceased partner. Foreclosure suit was brought 
against the surviving partner and the administrator and 
heirs of the deceased partner. So much of the bill as 
Sought foreclosure was dismissed and decree rendered 
against the administrator and surviving partner for the 
amount due on the note purporting to be secured by the 
mortgage. The Supreme Court, after approving the find- 
ing of the court below to the effect that the mortgage was 
of no effect, said: “When this fact was established by 
the evidence, the court below, sitting as a court of equity, 
had no jurisdiction to proceed in the cause. There was 
nothing on which it could act but the promissory notes, 
and to enforce their payment the complainants had a 
plain, adequate and complete remedy at law. The rule is 
that where a cause of action cognizable at law is enter- 
tained in equity ‘on the ground of some equitable relief 
sought by the bill, which it turns out cannot for defect of 
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proof or other reason, be granted, the court is without 
jurisdiction to proceed further, and should dismiss the 
bill without prejudice. Russell v. Clark, T Cranch, 69; 
Price’s Patent Candle Co. v. Bauwen’s Patent Candle Co., 
4 Kay & J. 121; Bailey v. Taylor, 1 Russ. & M. 13; French 
v. Howard, 3 Bibb (Ky.), 301; Robinson v. Gilbreth, 
4 id. 183; Nourse v. Gregory, 3 Litt. (Ky.), 378.” Dowell 
v. Mitchell is cited with approval in Kramer v. Cohn, 119 
U. S. 355. 

In this jurisdiction the distinction between law and 
equity as recognized and maintained in the early chancery 
courts of England and by the federal courts of the United 
States is clearly defined. Section 2473 R. L. 1915 pro- 
vides: “The several circuit judges may hear and de- 
termine in equity all cases hereinafter mentioned, when 
the parties have not a plain, adequate and complete 
remedy at the common law: * * * And shall have 
full equity jurisdiction, according to the usage and prac- 
tice of courts of equity in all other cases where there is 
not a plain, adequate and complete remedy at law.” The 
federal rule is to the same effect. 

The supreme court of Hawaii had the principle here 
involved before it in Wilder v. Roland, 6 Haw. 647. In 
that case the complainant attempted to foreclose a mort- 
gage by a bill in equity and it developed at the trial that 
the mortgage was invalid. The court held that under 
those circumstances the petitioner’s claim stood on its 
common law footing and could not be enforced in equity. 
See also Kapuakela v. Iaea, 9 Haw. 555; Thayer v. 
Lidgate, 14 Haw. 544. We consider this pronouncement, 
taken together with the decision of the Federal Supreme 
Court in Dowell v. Mitchell, controlling in this jurisdic- 
tion. See Territory v. Gamaya, 25 Haw. 581. 

The petitioner makes the further point that even though 
admitting that the case was not one properly cognizable 


in a court of equity yet the respondent by failure to 
10 
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interpose a plea to the jurisdiction in the court below 
thereby waived the point and that the objection comes too 
late when presented for the first time in this court. It is 
undoubtedly true that the objection that the complainant 
has an adequate remedy at law ought to be made season- 
ably and under some circumstances an objection if taken 
in limine would be worthy of attention, but if not so 
taken may be considered as waived. We think, however, 
in the present case the rule does not apply. The bill of 
complaint presented a clear case for the exercise of equity 
jurisdiction and the want of equity in the case did not 
come to light until the trial court announced its decision 
finding that no mortgage had been executed. Then for 
the first time was the status of the cause fixed as one 
devoid of equity. The same situation arose in Dowell v. 
Mitchell, supra, and the court in that case had no hesita- 
tion in dismissing the bill although the question of juris- 
diction was presented for the first time in the appellate 
court. It was held in Lewis v. Cocks, 28 Wall. 466, that 
if the court upon looking at the proofs found none at all 
of the matters which would make a proper case for equity 
it would be the duty of the court to recognize the fact 
and give it effect though not raised by the pleadings nor 
suggested by counsel. To the same effect is Oelrichs v. 
Spain, 15 Wall. 211. See also T., St. L. d N. O. R. R. Co. 
v. R. R. Co., 208 Ill. 623, 634. Indeed when the lack of 
jurisdiction appears the court may at any stage of the 
cause dismiss the bill ex proprio motu. 

Our conclusions then are that so much of the decree 
of the court below which held that no mortgage had been 
promised or executed by the respondent to the complain- 
ant should be affirmed and the money judgment and 
decree made and entered against the respondent in favor 
of the complainant for the sum of $1978 should be re 
versed and set aside without prejudice to the right of 
complainant to institute in a court of law an action for 
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the recovery of the indebtedness shown to be due from 
respondent to the complainant. The cause is therefore 
remanded to the court below for further proceedings con- 
sistent with this opinion. 

A. G. Smith and H. R. Hewitt (Peters & Smith on the 
brief) for complainant. 

Marguerite K. Ashford (W. B. Lymer with her on the 
brief) for respondent. 
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COKE, C. J., KEMP AND EpINGS, JJ. 


WILLS—contest—practice—issues of fact. 


On an appeal to the circuit court from an order of a circuit 
judge sitting in probate admitting or refusing to admit a will to 
probate the issues of fact to be tried by the jury need not be 
framed and filed as a separate document. Because of convenience 
it has become the practice in this jurisdiction to frame and file 
issues of fact in such cases but there is no statute or rule of 
court requiring the same. 

SAME—same—undue influence—sufficiency of evidence. 


It is the settled law in this jurisdiction that in passing upon 
the sufficiency of the evidence to warrant submitting to the jury 
the question of whether or not the will is the result of undue 
influence the evidence must be considered in the light most favor- 
able to the defendant. The proponent must be considered as 
admitting not only the facts which the contestant's evidence tends 
to establish but every inference which the jury might fairly draw 
from such evidence and in order to justify directing a verdict for 
proponent there must be such insufficiency of evidence in fact as 
to amount to insufficiency in law. 
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EvibENck—contest of wills. 


In eases involving the contest of wills upon the ground of 
undue influence the courts generally permit an unusually wide 
range of inquiry. 

SaME—error in admission not reversible when. 
The erroneous admission or exclusion of evidence does not 


authorize setting aside the verdict unless upon all the evidence it 
appears to the court that the truth has thereby not been reached. 


OPINION OF THE COURT BY KEMP, J. 


The Bishop Trust Company, Limited, a corporation 
authorized by law to act as executor in this Territory and 
named as executor in a writing purporting to be the last 
will and testament of Julia H. Afong, offered said will 
for probate in the circuit court of the first judicial cir- 
cuit. The circuit judge after a hearing admitted the will 
to probate and A. Henry Afong and Bessie R. Burns, 
children of the testatrix, who had contested the admission 
of said will to probate, appealed to the circuit court where 
a trial was had before a jury and a different circuit 
judge. The issues of fact framed for the jury trial were 
as follows: 

*1. Was the alleged will offered for probate herein, 
dated March 5, 1912, made by Julia H. Afong, under the 
undue influence of Albert F. Afong, one of her children, 
and/or of any other person or persons? 

“2, Was the said alleged will procured to be made by 
said Julia H. Afong by the fraud, misrepresentation and 
artifice of said Albert F. Afong and/or of any other per- 
son or persons? 

“3. Was the said alleged will made by Julia H. 
Afong as her free act and deed?" 

The jury answered the first two questions contained in 
the issues of fact as framed in the affimnative and the 
third question in the negative, whereupon the court 
entered a judgment declaring the alleged will to be void 
and refusing to admit it to probate. To reverse this judg- 
ment and to review the proceedings had in the circuit 
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court in the jury trial the proponent of the will comes to 
this court upon writ of error. 

The assignments of error are very voluminous but 
plaintiff in error has by a failure to refer to many of them 
in its brief and argument abandoned them. Those which 
are set out in the brief as relied upon challenge the cor- 
rectness of the rulings of the circuit court in refusing to 
dismiss contestants’ appeal for want of issues of fact; in 
admitting certain testimony of the witness Henry Holmes 
and in instructing the jury as to the Jaw of the case. The 
question of the sufficiency of the evidence to warrant the 
court in submitting the case to the jury is also raised by 
the assignments and vigorously presented by counsel for 
plaintiff in error. The exact questions raised will be more 
fully set out as the discussion progresses. 

First, as to the court’s refusal to dismiss contestants’ 
appeal for want of issues of fact. The only reference to 
the assignment of error raising this question to be found 
in the brief consists of a copy of said assignment among 
those relied upon. Not a word of argument or statement 
as to how the issue was raised or where in the record this 
court can find that information is given and counsel has 
not referred to it in the oral argument. Under these cir- 
cumstances we think we would be justified in treating the 
assignment as abandoned, but since counsel for defendants 
in error have presented their contentions on the question 
we will briefly notice it. Contestants had filed in the pro- 
bate court a contest setting forth certain alleged facts 
upon which the contest is based and proponent had filed 
an answer denying these facts. These documents were 
before the circuit court and are included in the transcript 
before us. After the hearing before the probate judge at 
chambers and his decision in favor of the will contestants 
duly appealed to the circuit court and moved for a trial 
by jury. Their notice of appeal stated that contestants 
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“do hereby move the appellate court, to-wit, the circuit 
court of the first circuit of the Territory of Hawaii, that 
the issues of fact in the above entitled matter, and more 
particularly the issue of the validity of said alleged last 
will and testament and the issues of fact set forth in the 
contest of said last will and testament filed by these con- 
testants in said matter may be tried by a jury.” After 
the jury had been chosen and before any evidence had 
been offered counsel for proponent moved for a dismissal 
of the appeal on the ground that there was no issue of 
fact. The court denied the motion and ordered the con- 
testants to furnish a “more definite issue of facts.” The 
contestants thereupon filed the issues of fact above set out. 
We have no statute nor rule of court requiring the filing 
of any specific document entitled “Issues of Fact.” As a 
matter of convenience it has become the practice in such 
cases as this for the contestant to have framed the issues 
of fact to be tried by the jury but where as in this cage the 
facts upon which contestants relied to defeat the alleged 
will are fully set out in other documents in the case there 
is no objection except that of convenience to proceeding to 
try before a jury all of the facts thus put in issue. See 
Estate of Brenig, 7 Haw. 640. 

Two assignments of error relate to the instructions 
given the jury. The court refused to give proponent’s 
requested instruction No. 14 as follows: “I instruct you 
that to establish undue influence the evidence must be not 
merely consistent with the theory of undue influence but 
inconsistent with any other theory," and gave the follow- 
ing modification thereof: “I instruct you that to estab- 
lish undue influence the conclusion reached by you from 
the preponderance of the evidence must be not merely 
consistent with the theory of undue influence but incon- 
sistent with a contrary theory." It will be seen that the 
only difference between the instruction as given and as 
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requested consists of a substitution for the word “evi- 
dence” “conclusion reached by you from the preponder- 
ance of the evidence.” The court might well have given 
the instruction as requested but we think there was no 
error in giving it as modified. The instruction as modi- 
fied merely means that the evidence found by the jury 
from the preponderance of the evidence to be true must 
be not merely consistent with the theory of undue influ- 
ence but inconsistent with a contrary theory. 

The other instruction complained of is contestants’ 
instruction No. 6 as follows: “It is not the means em- 
ployed so much as the effect produced which must be con- 
sidered in determining whether undue influence has attrib- 
uted to the making of a will; for though the influence 
exerted over the testatrix was such as if applied under 
ordinary circumstances or exercised over persons of ordi- 
nary powers of resistance would be regarded as innocent 
yet if in the particular case it resulted in destroying the 
free agency of the testatrix and the resulting disposition 
of property contrary to the desire of the testatrix the 
influence was undue.” The argument is that this instruc- 
tion implies that the jury must find Mrs. Afong had less 
than ordinary powers and was therefore wrong. Of course 
if the instruction did so imply it would be wrong but we 
are unable to find any language in the instruction sus- 
ceptible of this construction. 

The most important question in this case is that raised 
by the proponent’s request for a directed verdict, the 
argument being that there was not sufficient evidence to 
warrant the submission of the case to the jury. It is the 
settled law in this jurisdiction that in deciding this ques- 
tion the evidence must be considered in the light most 
favorable to the contestants; that the proponent must be 
considered as admitting not only the facts which the con- 
testants’ evidence tends to establish but also every infer- 


152 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


ence which a jury might fairly draw from such evidence; 
that in order to justify the direction of a verdict for pro- 
ponent there must be such insufficiency of evidence in fact 
as to amount to insufficiency in law; that there must be 
an absence of material and substantial evidence which if 
believed by the jury would in law justify a verdict for the 
contestants; that the question is not whether the evidence 
shows in our opinion that the will was procured by undue 
influence but whether it was such that the jury could 
reasonably have so found. Will of Notley, 15 Haw. 435, 
438. Both parties rely upon the law announced in that 
case to support their contention in this. As said in that 
case: “The question of the mental and even the physical 
condition or capacity of the testator is a most important 
one in cases of this kind. What will control one person’s 
mind will not control another’s. The question is whether 
the testator was in fact controlled by another in the mak- 
ing of his will. Any amount of evidence of desire and 
opportunity alone to exert influence will fall short of 
proof that the will was the result of undue influence. The 
question is whether the exertions, if there were any, were 
undue and effectual.” It is also stated in that case that 
*the undue influence must be proved to have operated as a 
present constraint at the very time of making the will 
* * * And yet direct evidence of such influence at the 
precise time of execution is not indispensable. That may 
be shown by circumstantial evidence. Mental weakness on 
the part of the testator and general control over him, and 
desire and opportunity to control him in the disposition 
of his property by will may be shown—but only in so far 
as it tends to show that undue influence was in fact oper- 
ative at the time of the execution, and in such cases the 
indirect evidence must be of a clear and convincing char- 
acter.” The main differences, as we view them, between 
the Notley case and this case lie in the fact that the court 
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found in that case that not only was there abundant evi- 
dence that deceased was of strong and sound mind and 
body but this was uncontradicted and that while there 
was evidence sufficient to show that the party charged 
with the undue influence in that case had the disposition 
and desire to influence the testator in the matter of his 
will there was no evidence tending to show that she ever 
had general control over him, while in the present case 
there is ample evidence to justify the jury in finding that 
the testatrix was of a very facile disposition and of such 
weak will as to be easily subjected to the control of others 
and that her son Albert from about 1904 to the time of 
her death in 1919 exercised general control over her and 
her affairs. It is true that there is no evidence that 
Albert or any one else other than the attorney who drew 
the will and the subscribing witnesses was present when 
the will was drawn nor any direct evidence that Albert or 
any one else exerted or attempted to exert any influence 
either undue or otherwise over the testatrix at the time 
the will was actually signed, but, as said in the Notley 
will case, this may be shown by circumstantial evidence, 
and while we do not propose to detail in this opinion the 
evidence which would justify the jury in concluding that 
said will was the result of undue influence exercised over 
the testatrix by her son Albert we have no hesitancy in 
saying that in our opinion the evidence was amply suffi- 
cient to warrant the jury in so concluding. The circuit 
judge therefore made no mistake in submitting the case to 
the jury. 

We come next to a discussion of the assignments of 
error which relate to the admission of certain evidence 
given by the witness Henry Holmes. Before discussing 
the specific objections to the testimony of Mr. Holmes we 
call attention to the general policy pursued by the circuit 
judge in ruling on the admission of evidence in this case. 
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In cases involving the contest of wills upon the ground of 
undue influence the courts generally permit an unusually 
wide range of inquiry. The circuit judge announced at 
the beginning of the trial that he would pursue this policy 
and both parties took advantage of it by offering testi- 
mony ranging over a long period of years and covering 
many issues which considered separately would seem to 
have little bearing on the question of the validity of the 
will. The policy pursued by the circuit judge in this case 
has not only been approved by this court but is so univer- 
sally adopted that it needs no further commendation. 
(Will of Notley, supra.) In this case it permitted the 
presentation to the jury as accurately as possible the 
characters involved in the family tragedy, their relations 
to each other and the ultimate result. The character of 
the principal actors and their conduct towards each other 
were by an accumulation of details gradually placed 
before the jury for its inspection. The story began with 
the departure of the husband of the testatrix for China in 
the year 1890 and the establishment of a trust estate by 
said husband for the support of his wife and his fifteen 
children left behind and came down to the very time of 
the trial itself. The story was detailed in the testimony 
of many members of the family and others. It was shown 
that Mrs. Afong was married at the age of sixteen or 
seventeen years to Chun Afong and raised a family of 
fifteen children; that Chun Afong in 1890 departed to 
make his home in China after placing certain property in 
trust, the income from which was to be used by Mrs. 
Afong for the support of herself and her children and the 
corpus to be divided among her children upon her death; 
that there had been disagreements between Mrs. Afong 
and certain of her children as to her management and use 
of the income from said trust resulting in litigation which 
had been compromised and a compromise agreement 
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drawn up and signed by the interested parties. The con- 
testants produced evidence to the effect that Mrs. Afong 
had promised her eleven children who were loyal to her 
in this litigation that if they would stand by her she 
would on her death leave a will dividing all her property 
equally between the eleven who were loyal to her. The 
contestants were among the eleven who were loyal in this 
instance. This evidence was admitted for the purpose of 
showing the state of mind of the testatrix and her inten- 
tions as to the disposition of her property at the time of 
the compromise. Albert F. Afong, another one of the 
loyal eleven, testified that his mother made no such prom- 
ise and made the further argumentative statement that if 
she had made such promise it would have been included in 
the compromise agreement. To meet this testimony of 
Albert Mr. Holmes was permitted to testify that he as 
attorney for the trustee in the compromise had conferred 
with Mr. Dunne, the attorney representing Mrs. Afong, 
and had called his attention to the omission from the 
compromise agreement of the promise in question and 
that Mr. Dunne had given as a reason for omitting from 
the agreement any reference to such promise that he as a 
lawyer had never heard of a covenant to make a will in 
any particular way, that he did not want to disturb things 
and wanted to get the case behind him. This only infer- 
entially bears upon the question of whether or not Mrs. 
Afong had made a promise to divide her property equally 
among her loyal children. Mr. Dunne’s statement as 
given by Mr. Holmes did not quote Mrs. Afong or declare 
that she had or had not made such a promise. It is 
entirely consistent with his not knowing whether she had 
or not. It appears elsewhere in the record, however, that 
Mr. Dunne testified in another case that Mrs. Afong had 
made such a promise and this fact taken together with the 
fact that he in drawing this document as her attorney did 
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not include the promise required explanation and this 
explanation was given not as additional proof that the 
promise had been made but as the reason why he did not 
include it in the compromise agreement. As the record 
elsewhere shows that Mr. Dunne stated in his deposition 
that Mrs. Afong had made the promise (this was testified 
to by Albert Afong on cross-examination although the 
deposition was not admitted in evidence) any possible 
inference which might be drawn from his quoted state- 
ment that Mrs. .Afong had made the promise is at the 
most only corroborative evidence of the fact that she had 
made it. 

Another assignment of error relates to a portion of the 
testimony of Mr. Holmes in which he was permitted to 
state what he had theretofore said to Mr. Olson, of coun- 
sel for the proponent, in disapproval of the will in ques- 
tion. It had been brought out upon the cross-examination 
of Mr. Holmes that he had had a conversation with Mr. 
Olson about the will and upon re-direct examination he 
was asked to state what he had said to Mr. Olson in that 
conversation. This question being objected to counsel for 
the contestants said: “We want to show by this witness 
that in reference to the drawing of this will he stated to 
Mr. Olson that if he knew about a will having been drawn 
of this character in his office he would have disapproved 
of it; that he did not in any way approve of such a will 
being drawn in his office; that if he had known of it he 
would have disapproved of it." Thereupon and before the 
witness had answered counsel for proponent objected to 
this offer on several grounds: “First, that it is incompe- 
tent, irrelevant and immaterial. Second, it is opinion tes- 
timony, conclusion in its nature; not proper re-direct 
examination and has no bearing upon any of the issues in 
the case.” The objection was overruled and the witness 
stated: “After I had seen the will and knew its contents 
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Mr. Olson came in my office on other business and I said 
to him, or I expressed my indignation at that will being 
made in my office. I said I thought a will should not be 
used for an expression of hostility by a mother to her 
children. I also said I would not have made that will if 
I had been invited to do so by Mrs. Afong." Counsel for 
contestants admit in their brief that they could not have 
offered mere opinion testimony; that they could not have 
put lawyers on the stand merely to testify that they did 
not approve of the will of Mrs. Afong and would not have 
drawn such a will at her request but they make several 
arguments in their attempt to show that under the par- 
ticular circumstances of this case no error was commit- 
ted." "Their first argument is that Mr. Holmes was not 
asked his opinion of the will of Mrs. Afong or whether he 
approved or disapproved of that will or such wills in gen- 
eral, nor did he give his opinion except indirectly. They 
say that since he was asked only to state what he had said 
to Mr. Olson at a previous interview and his answer was 
strictly confined to what he had said to Mr. Olson at that 
time, in order to avail himself of the objection to the por- 
tion of the conversation in which Mr. Holmes had 
expressed his opinion of the will counsel should have 
made a motion to strike that portion of the testimony. 
We find no merit in this contention, however, for the rea- 
son that before the evidence was given counsel for con- 
testants offered to prove in effect what the witness after- 
wards testified and the objection was to the witness being 
permitted to give such testimony. "The rule contended for 
by counsel for contestants could only have application 
where there was no offer of proof and the evidence was 
not responsive to the question. 

They next point out and rely upon the reason given by 
the circuit judge in his decision on the motion for a new 
trial as to why said evidence was admitted. The circuit 
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judge said: “It was admitted by the court for the pur- 
pose of rebutting the statement of Mr. Olson, made in the 
presence of the jury, that Mr. Holmes had drawn the will 
in question and knew all about it, and for the further pur- 
pose of clarifying the atmosphere created by the questions 
propounded to the witness on cross-examination relative 
to his knowledge of the drawing of the will, his partici- 
pation in the fee received therefor and his discussion with 
counsel for the proponent subsequent thereto relating to 
the execution thereof. To safeguard the proponent and to 
limit such evidence to the purpose for which it was admit- 
ted, namely, to negative knowledge by Mr. Holmes of the 
drawing of the will, the court instructed the jury in 
instruction No. 26 that a person has the right by his will 
to cause inequality of distribution to reward those who 
have been affectionate and to punish those who have been 
disobedient. It is the opinion of the court that this 
instruction prevents what might appear without careful 
consideration to be error.” We can see no necessity for 
admitting this testimony for the purpose for which the 
circuit judge says it was admitted. Mr. Holmes had 
already testified that he knew nothing of the will in ques- 
tion until after the death of Mrs. Afong and in order to 
show that he could not be mistaken he testified among 
other things that when the will was drawn he was in 
Egypt; that he had left Honolulu several months prior to 
the date of the will and returned to Honolulu several 
months after its execution. 

They next say that even though there was error in 
admitting the testimony it was harmless error. In this 
connection they point out that Mr. D. L. Withington in 
his deposition, offered and admitted as part of propo- 
nent’s case, testified that when he was preparing a prior 
will for Mrs. Afong he had told her that he did not 
approve of her disinheriting these same children and had 
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succeeded in persuading her to include them as benefi- 
ciaries under that will. The argument is that this testi- 
mony of Mr. Withington introduced by the proponent is 
to the same effect as the evidence of Mr. Holmes under 
discussion and that proponent having introduced the 
opinion of one attorney cannot object to contestants intro- 
ducing the opinion of another. We are of the opinion, 
however, that the evidence of Mr. Withington as a whole 
is not to the same effect as the testimony of Mr. Holmes. 
An examination of his deposition discloses that he made 
no objection to such a will in general. What he did was 
to persuade Mrs. Afong not to make such a will until she 
had had time to thoroughly make up her mind that she 
desired to make such a will, she having just come out of a 
hotly contested litigation with these contestants. How- 
ever, if contestants are right in their contention that the 
error was harmless of course it would not warrant a 
reversal of the judgment. 

The principal case relied upon by contestants as 
authority for their contention is that of Kapiolani Estate 
v. Thurston, 17 Haw. 312. In that case the vital question 
to be determined was whether or not Okuu and Kahoopui- 
pui were husband and wife. Rev. Parker, pastor of Ka- 
waiahao church, was permitted to testify that the church 
authorities, including himself, remonstrated with Kahoo- 
puipui for living with Okuu without having married him; 
that she did not observe their monitions and was there- 
fore expelled from the church. The defendant in that 
case argued that the fact of expulsion from the church 
was res inter alios and not evidence of the woman’s 
wrongful mode of living. The court agreed with this con- 
tention of the defendant expressing its concurrence there- 
in in the following language: “No logical reasoning, no 
theory of hearsay or res gesto makes this action of the 
church a probative fact for the jury to consider. Its 
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admission as evidence against the objection of the defend- 
ant and the refusal of his request to take it from the jury 
was erroneous" But notwithstanding this concurrence 
in the contention of the defendant the court refused to 
reverse the judgment against the defendant and disposed 
of the matter in the following language: “But we do 
not think that on this ground alone a new trial ought to 
be granted. The tendency of American decisions is to 
enlarge the scope in civil cases of the doctrine of harmless 
error in admitting evidence. Wrongful exclusion of evi- 
dence is far more likely to harm than is wrongful admis- 
sion. An appellate court ought not to be so ready to 
order a new trial upon conjecture that the jury may have 
based its verdict wholly or in part upon the irrelevant 
testimony as in cases in which a party was not allowed to 
make out his case. The modern jury is apt to draw its 
own inference from evidence before it rather than to 
adopt the conclusions of an ecclesiastical tribunal. * * * 
The judge who tried the case had time after the verdict 
to reconsider his ruling and in denying a new trial prob- 
ably thought that the verdict was right. A trial judge 
properly refuses a new trial for admission of irrelevant 
testimony if he thinks that upon the other evidence the 
verdict was right and probably not influenced by the 
objectionable testimony, as in granting a new trial he is 
apt to regard the verdict as wrong. * * * By the early 
English rule erroneous admission or exclusion of evidence 
did not authorize setting aside the verdict ‘unless upon all 
the evidence it appeared to the judges that the truth had 
thereby not been reached.’ 1 Wigmore, Evidence, Sec. 21. 
But about the year 1835 English courts began setting 
aside verdicts for admission of irrelevant testimony unless 
the same fact was otherwise proved. This continued until 
the Judicature Act of 1873, which restored the original 
rule, enacting that a new trial should ‘not be granted for 
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improper admission or rejection of evidence unless in the 
opinion of the court some substantial wrong had been 
thereby occasioned on the trial.’ During forty years prior 
to this act ‘the rule was that if any bit of evidence not 
legally admissible, which might have affected the verdict, 
had gone to the jury, the party against whom it was 
given was entitled to a new trial.’ * * * Many American 
courts have adhered to the original rule. Wigmore, supra, 
citing among cases examined, State v. Beaudet, 58 Conn. 
539, *unless manifest injustice had been done on the whole 
case there is no ground for a new trial. There appears 
to be good reason for the verdict. In that case if 
Kahoopuipui and Okuu were married the defendant was 
entitled to recover, he being the holder of a title acquired 
from Okuu, who, it was claimed, was the husband and 
heir at law of Kahoopuipui. It will thus be seen that 
the evidence offered and received erroneously in that case 
was directed to the main issue in the case while in the 
ease at bar the evidence under consideration was directed 
to a minor issue and therefore much less likely to be 
prejudicial than evidence directed to the main issue. 

What we have said as to the harmless nature of the 
error in admitting this evidence of Mr. Holmes also 
applies to the other evidence of the samé witness to 
which exception was taken. 

All assignments of error except those discussed have 
been abandoned. 

Finding no error in the record which in our opinion 
would justify ordering a new trial of the case the judg- 
ment of the circuit court is affirmed. 

C. H. Olson (Robertson, Castle & Olson on the brief) 
for proponent-plaintiff in error. 

R. B. Anderson, B. S. Ulrich and U. E. Wild (Thomp- 
son, Cathcart & Lewis and Frear, Prosser, Anderson & 
Marz on the brief) for contestants-defendants in error. 
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APPEAL AND Error—writ of error—abandonment of assignments. 


In a case submitted on briefs assignments not argued in the 
briefs will be regarded as abandoned and will not be noticed. 


EviIpeNcE—exclusion harmless when. 


Where the jury by finding for the plaintiff on a quantum 
meruit count necessarily found that the contract declared upon 
in another count had been broken the refusal to admit evidence 
offered solely for the purpose of showing that the contract sued 
upon had been modified by certain letters if erroneous was 
harmless. 


SamMe—error in exclusion corrected by verdict when. 


Evidence though material and proper at the time offered if 
rendered immaterial by the verdict its rejection will not consti- 
tute reversible error. 


OPINION OF THE COURT BY KEMP, J. 


This case comes before this court upon writ of error 
to the circuit court of the first judicial circuit to review 
certain errors alleged to have been made during the trial 
of said cause. The plaintiffs in error were the plaintiffs 
in an action of assumpsit tried in the cireuit court with 
a jury. The complaint contains four counts. The first 
count is upon a contract in writing bearing date the 
29th day of July, 1909, and alleged to have been modi- 
fied by certain letters dated August 3 and 10, 1909, for 
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the construction of a building at Portland, Oregon, a 
balance of more than $50,000 being claimed to be due 
and unpaid under said contract. The second'count is in 
quantum meruit for the reasonable value of the materials 
furnished and the work and labor performed in the erec- 
tion and completion of said building. The other two 
counts of the complaint are immaterial to the present 
discussion. The defendant in his answer denied that 
there remained an unpaid balance due the plaintiffs 
under the contract or otherwise and claimed that cer- 
tain items had been improperly charged against him and 
that he had been damaged by reason of delay in the com- 
pletion of the building and by defective construction, 
the amount claimed by him in these matters also being 
immaterial to the present discussion. The jury returned 
a verdict for plaintiffs under the second count in the 
sum of $30,824.27 without interest whereupon judgment 
was entered in favor of the plaintiffs for said sum of 
$30,824.27 together with their costs taxed at the sum of 
$5081.95, making a total judgment in the sum of $35,- 
906.22. "This case has been twice tried by the circuit 
court of the first judicial circuit. Upon the first trial 
the jury returned a verdict in favor of the plaintiffs for 
the sum of $38,847.68 with interest from February 3, 
1911, upon which the court entered a judgment for the 
sum of $57,038.76, which judgment was by this court 
reversed and a new trial ordered pursuant to the opinion 
of this court dated November 17, 1916, and reported in 
23 Haw. at page 502. 

In the record now before us there are contained 
ninety-seven assignments of error, but only fourteen of 
said assignments have been referred to in the brief of the 
plaintiffs in error. Under the practice in this court (the 
case having been submitted on briefs) those assignments 
of error not referred to in the brief will be regarded as 
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abandoned and will not be noticed. Republic v. Ah Yee, 12 


Haw. 169; Akana v. Territory, 22 Haw. 479; Estate of 
Afong, 26 Haw. 147. 

Assignments of error Nos. 1 to 5 inclusive and 13 all 
involve the correctness of the ruling of the circuit court 
in the exclusion of portions of the testimony of Cass Gil- 
bert, the architect who designed the building in question, 
relative to the issue made by plaintiffs contention that 
the written contract was modified by the letters of August 
3 and 10, 1909, which are discussed and partly set out in 
the opinion of this court in the former appeal. In order 
to make clear our disposition of these assignments of 
error it becomes necessary to set forth something of the 
manner in which the case was submitted to the jury and 
the effect of the jury's finding. The circuit judge in 
instructing the jury as to the conditions under which it 
might find for the plaintiffs on the second count said: 
*Should you find that the building was not completed 
within a reasonable time after July 22, 1910, or that 
there was a substantial breach of the contract by the 
plaintiffs then I instruct you that the contract would be 
considered broken and if thereafter the defendant accept- 
ed and used the building the plaintiffs may recover if 
at all only on a quantum meruit count, that is, they may 
recover the reasonable value of the labor performed and 
the materials used in the erection of the building to- 
gether with the reasonable value of their own services 
but could not recover for agreed commissions or interest. 
The right to recover on quantum meruit depends upon 
the implied promise of the defendant to pay the plain- 
tiffs the reasonable value of the labor performed and 
materials furnished including the reasonable value of 
plaintiffs' services. This promise may be shown by either 
direct or circumstantial evidence, by the words or by the 
conduct of the parties." Under this instruction before 


STEWART v. SPALDING, 26 Haw. 162. 165 
Opinion of the Court. 


the jury would be authorized to find against the plain- 
tiffs on the first count and for them on the second count 
it would have to find either that the building was not 
completed within a reasonable time after July 22, 1910, 
or that there was a substantial breach of the contract by 
the plaintiffs in other respects and that the defendant 
accepted and used the building. There is no assignment 
of error which we may consider complaining of this 
instruction or that there was not sufficient evidence to 
warrant the jury in so finding. We therefore assume 
that the jury properly so found. 

All of the evidence rejected by the court and made the 
subject of the assignments of error now under discussion, 
namely, assignments 1 to 5 inclusive and 13, was offered 
solely for the purpose of establishing that the defendant 
ratified the letters of August 3 and 10, 1909, and that 
the contract actually was modified as claimed and would 
have no bearing whatever upon the question of the value 
of the labor and materials furnished in the erection and 
completion of said building. The jury having found 
against the plaintiffs on the first count and for them on 
the second count it must have found that the contract 
was broken, and, as we have seen, the correctness of this 
finding is not questioned by any of the assignments of 
error which we may consider. It has therefore become 
immaterial whether the contract was or was not modified 
and since the rejected evidence only tended to establish 
that the contract was modified its rejection even if er- 
roneous was not prejudicial to plaintiffs. Evidence 
though material and proper when offered if rendered 
immaterial by the verdict its rejection will not constitute 
reversible error. 

Assignment of error No. 6. The question of law in- 
volved in this assignment of error is whether or not a 
letter dated September 23, 1909, and written by Cass 
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Gilbert, the architect, to the plaintiffs in error, was ad- 
missible in evidence. "This letter when offered by plain- 
tiffs was objected to by counsel for defendant and was 
excluded. The letter in question is in part as follows: 

“T acknowledge receipt of yours of the 17th inst. in 
which you refer to James Stewart & Co.’s letter to me 
dated August 3, 1909, and my reply thereto dated August 
10th, 1909. Would state as follows: 

“J, Items which should properly be included as part of 
the eost of the building. Neither the specifications nor 
the contract were modified in this respect and it is mv 
recollection that my letter to you of August 10th was to 
be considered as part of the contract and specifications. 
You will note that a copy of said letter was transmitted 
to Mr. Spalding. 

“2. Requirements of bond to be furnished to be omit- 
ted from the specifications. On reference to the contract 
and specifications I find that this clause requiring the 
bond was not omitted from the specifications. I find on 
my record, however, that the sum of $2500 was credited 
on this contract following my letter to you of August 
10th, mentioned above, and this item was carried forward 
to the final accounting. 

‘3. Filing claims for delays. The contract and speci- 
fications were changed to read: ‘a reasonable time’ in- 
stead of 24 hours. 

*4, Fire insurance. The specifications were modified 
to inelude material not only inwrought in the building 
but delivered in the building. 

*5. Purchase of steel from the Carnegie Co. Neither 
the specifications nor contract were modified in tbis re- 
spect but in my letter to you of August 10th was assumed 
to form a part of the contract agreement." 

Assignments of error Nos. 8, 9 and 10. "These assign- 
ments of error relate to the exclusion of portions of the 
deposition of the witness Cass Gilbert relative to the 
account which plaintiffs rendered to the defendant show- 
ing the cost of the building in question. It appeared that 
plaintiffs had sent to the defendant an itemized aecount 
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showing the cost of the building and that the defendant had 
retained it for some time without making any definite claim 
that it was erroneous his reason therefor being that he 
could not understand the same. The witness was asked, 
“Could the total cost be ascertained readily from the state- 
ment and vouchers submitted by Stewart & Company?" to 
which the witness answered, *Yes, it was simply a mat- 
ter of computation.” He was also asked, “If this con- 
tract had been a lump sum contract would items of cost 
for scaffolding, etc., which are in controversy here, have 
appeared in the account?” to which the witness answered, 
“No sir.” He was then asked, “Why not,” to which he 
answered, “In a contract guaranteeing the cost it is 
necessary to audit the vouchers for expenditures to as-' 
certain the cost. Such was the Stewart contract. In a 
‘lump sum’ contract, however, there would be no neces- 
sity for the presentation and audit of the vouchers as 
all expenses incident to the construction would be met by 
the contractor who would receive a fixed or ‘lump sum’ 
for his work regardless of the actual cost.” Each of 
these questions and answers was objected to by counsel 
for defendant and was upon his objection excluded. 
Assignment of error No. 15. During the reading of 
the deposition of Alexander M. Stewart, one of the plain- 
tiffs, the following testimony was sought to be introduced 
iu evidence by the plaintiffs: “Q You are familiar with 
the provisions of Article 2 of the contract to the effect 
that the architect’s decisions as to the true construction 
and meaning of the drawings and specifications shall be 
final? A Yes sir. Q And you were familiar with this 
provision when you wrote to the architect your letter of 
August 3, 1909? A Yes sir. Q And did Mr. Gilbert 
construe the meaning of the specifications in his letter 
of August 10, 1909? A He did as applied to the con- 
tract." The defendant by his counsel objected to that 
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portion of the foregoing testimony reading as follows: 
“Q And did Mr. Gilbert construe the meaning of the 
specifications in his letter of August 10, 1909? A He did 
as applied to the contract," and the same was excluded. 
It is perfectly apparent that all of the testimony offered 
and rejected as set forth in the foregoing assignments of 
error was offered solely for the purpose of showing what 
the contract between the parties was and seeking to 
place certain constructions upon said contract. The 
jury having found, as we have seen, that the contract 
was broken it is now immaterial what the contraet was 
or how it was construed. The error therefore, if any, 
in excluding said evidence was harmless. 

Assignment of error No. 14. During the reading of 
the direct examination of Alexander M. Stewart, one of 
the plaintiffs, and after he had testified that during the 
negotiations between his company and the defendant be- 
fore entering into the contract here sued upon he showed 
to the defendant and to Mr. Gilbert, the architect, a copy 
of the contract between his firm and the Puget Sound 
Realty Association Corporation of Denver, Colorado, for 
the erection of a building in Denver, the witness was 
asked to produce and did produce a copy of that con- 
tract which was by the plaintiffs offered in evidence, to 
which said offer defendant through his counsel objected 
on the ground that the same was incompetent, irrelevant 
and immaterial and the objection was sustained. To 
this ruling the plaintiffs excepted and now assign the 
same as error. Upon the former trial of this case this 
same contract was admitted in evidence over the objection 
of the defendant and relative thereto this court said: 
“The contract in question was irrelevant and ought not to 
have been admitted. It constituted no part of the con- 
tract between the parties to this action. The question 
whether the plaintiffs! proposition as stated in their letter 
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of August 3 had been accepted and had become a part of 
the contract depended on whether defendant in fact knew 
of and acquiesced in the reply made thereto by the archi- 
tect. Nothing contained in the contract with the Denver 
concern could throw any light on that question.” In 
view of this ruling by this court the circuit judge could 
not do otherwise than sustain the objection made and in 
so ruling we think he committed no error. 

Assignments of error Nos. 11 and 12. During the 
reading of the cross-examination of the witness Cass Gil- 
bert the following testimony was given: “Q In the corri- 
dors of this Spalding building, Mr. Gilbert, do you recol- 
lect whether or not the plans made any provision for 
what are termed expansion joints in the corridors?” to 
which question counsel for plaintiffs objected on the 
ground that it was improper cross-examination. The 
objection being overruled the witness answered: “I do 
not.” Further continuing the cross-examination of the 
said witness the following testimony was given: “Q That 
kind of construction is very common is it not, to have 
provision for expansion joints in these long corridors? 
A What part of the corridors, ceiling, walls or floors? 
Q The floors of the corridors? A It depends upon the 
material. Q If the floor material is terrazzo is it not 
good practice to provide for expansion joints? A Some- 
times, yes. Q The purpose of expansion joints is to pro- 
vide against shrinkage and cracking of the floors, is it 
not; is not that the purpose of them? A Yes sir, but 
when these expansion joints as you call them are put in, 
usually incorporated with panels of marble, cross-pieces 
of marble or of tile or of other material. Not laid as a 
cement floor is laid with an expansion joint but laid with 
another material which gives a chance for shrinkage. It 
really isn’t an expansion joint at all. It is a shrinkage 
joint. Q You don’t now recollect whether or not there 
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was any provision for shrinkage joints for the floors? 
A I don’t recollect it." The plaintiffs by their counsel 
moved to strike from said testimony the foregoing ques- 
tions and the answers thereto on the ground that the 
same were incompetent, irrelevant and immaterial and 
as requiring a radical departure from the terms of the 
contract, which motion was denied and exception to the 
denial thereof allowed the plaintiffs and the ruling is 
now assigned as error. One of the principal contentions 
of the defendant was that the terrazzo flooring in the 
corridors of the building had within a few months of 
the completion of the building developed many unsightly 
irregular cracks practically destroying the appearance of 
the interior of the corridors, claiming this to be due to 
the absence of expansion joints. Other evidence had been 
adduced to the effect that terrazzo flooring if composed of 
proper materials, properly mixed and laid with expansion 
joints, never cracks or at most only to a negligible degree. 
If as contended by plaintiffs this evidence was inad- 
missible in the action on the contract for the reason that 
the specifications therefor did not require the floors to be 
laid with expansion joints still it was material to the 
action on the quantum meruit. If good practice required 
such floors as were laid in this building to be laid with 
expansion joints a floor laid without them would be of 
less value than one laid with them. The evidence to the 
effect that good practice requires such joints was there- 
fore material to the question of the value of the services of 
the plaintiffs in erecting the building in question and was 
properly received. 

Finding no error the judgment of the circuit court is 
affirmed. 

Frear, Prosser, Anderson & Mare for plaintiffs in error. 

W. B. Lymer and Robertson, Castle & Olson for defen- 
dant in error. 


MURPHY r. MCKAY, 26 Haw. 171. 171 
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EUGENE MURPHY, A CITIZEN OF THE UNITED 
STATES, AN ELECTOR AND PROPERTY OWN- 
ER IN THE COUNTY OF MAUI, TERRITORY 
OF HAWAII, AND AN ATTORNEY AT LAW 
DULY LICENSED TO PRACTICE LAW IN ALL 
OF THE COURTS OF THIS TERRITORY, v. 
W. A. McKAY, CLAIMING THE OFFICE OF 
DISTRICT MAGISTRATE OF WAILUKU, COUN- 
TY OF MAUI, TERRITORY OF HAWAII, AND 
EXERCISING THE DUTIES OF DISTRICT MAG- 
ISTRATE OF WAILUKU, COUNTY OF MAUI, 
TERRITORY OF HAWAII, AND CLAIMING AND 
COLLECTING THE EMOLUMENTS OF SAID 
OFFICE. 


No. 1320. 


MOTION TO DISMISS APPEAL. 
ARGUED SEPTEMBFR 12, 1921. DECIDED SEPTEMBER 12, 1921. 


KEMP AND Epines, JJ., AND CIRCUIT JUDGE DEBoLT 
IN PLACE oF COKE, C. J., ABSENT, 


Counrs--moot question—duty of court. 

The duty of this court, as of every other judicial tribunal, is 
to decide actual controversies by a judgment which can be carried 
into effect and not to give opinions upon moot questions or abstract 
propositions or to declare principles or rules of law which cannot 
affect the matter in issue in the case before it. 

APPEAL AND ERROR—dismissal when. 

When pending an appeal from the judgment of a lower court 
and without any fault of the appellee an event occurs which ren- 
ders it impossible for this court if it should decide the case in 
favor of the appellant to grant him any effectual relief the court 
wil not proceed to a formal judgment but will dismiss the 
appeal. 


SaAME—same. 
When the holder of an office resigns pending an appeal from a 
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judgment ousting him from said office the appeal will be dis- 
missed. 


OPINION OF THE COURT BY KEMP, J. 
(Edings, J., dissenting.) 

Eugene Murphy, the petitioner-appellee, brought pro- 
ceedings in the nature of quo warranto against the re- 
spondent-appellant, W. A. McKay, to oust said McKay 
from the office of district magistrate of Wailuku, County 
of Maui, Territory of Hawaii. The proceeding was begun 
in the circuit court of the second circuit and there tried 
terminating in a judgment entered on the 31st day of 
December, 1920, ousting said McKay from said office. 

In the petition for the writ it was alleged as ground 
therefor that the respondent “is not an elector of the Ter- 
ritory of Hawaii and is not a citizen of the United States 
of America but is an alien, to wit, a British subject.” The 
prayer was: (1) For process, (2) that after a full hear- 
ing the said W. A. McKay be ousted from said office of 
district magistrate of the district court of Wailuku, Coun- 
ty of Maui, Territory of Hawaii, and (3) for general 
relief. The court in its decision found, and the judgment 
of ouster recites, that the said W. A. McKay “is not now 
and never has been and at the time of his alleged appoint- 
ment was not a citizen of the United States but a subject 
of the British Empire” and proeeeds to adjudge that he 
“is therefore without title to the office of district magis- 
trate of Wailuku, County of Maui, Territory of Hawaii, 
and that he is hereby ousted and forever excluded from 
the actual exercise of the office of district magistrate of 
Wailuku, County of Maui, Territory of Hawaii, and that 
he hereby is precluded from exercising and drawing the 
emoluments of said office.” 

From this judgment the respondent W. A. McKay 
appealed. The record on appeal reached this court on 
February 12, 1921. On May 10, 1921, the respondent- 
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appellant resigned said office and thereafter on August 9, 
1921, the petitioner-appellee moved this court to dismiss 
the appeal, the motion reciting: “1. That the respondent- 
appellant herein resigned his office of District Magistrate 
of Wailuku voluntarily on the 10th day of May, 1921. 
2. That the respondent-appellant has accepted from the 
county auditor of the County of Maui a pension of one 
hundred dollars a month in view of his resignation of the 
aforesaid office for the months of June and July, A. D. 
1921. 3. That no question is before this court now except 
a moot question in that the said respondent-appellant can- 
not both accept a pension and be reinstated to an office 
from which he has resigned and to which another person, 
Henry C. Mossman, has been appointed.” The facts re- 
cited in the motion are partly supported by the affidavit 
of Charles Wilcox, auditor of the County of Maui, and 
none of the facts recited therein is controverted. In fact 
counsel for appellant stated in his argument that the facts 
recited could not be controverted but he argued that the 
question involved in the case had not thereby been ren- 
dered moot. The sole question therefore to be determined 
in passing upon the motion is, has the matter in issue in 
the case become a moot question? If it has the appeal 
will be dismissed. (Jn re Brandt, 25 Haw. 51.) 

The clearest and most applicable statement of what 
will render a question moot that has come to our atten- 
tion is to be found in the opinion of Mr. Justice Gray in 
the case of Mills v. Green, 159 U. S. 651, 653, in the fol- 
lowing language: “The duty of this court, as of every 
other judicial tribunal, is to decide actual controversies 
by a judgment which can be carried into effect, and not to 
give opinions upon moot questions or abstract proposi- 
tions, or to declare principles or rules of law which can- 
not affect the matter in issue in the case before it. It 
necessarily follows that when, pending an appeal from 
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the judgment of a lower court, and without any fault of 
the defendant, an event occurs which renders it impos- 
sible for this court, if it should decide the case in favor 
of the plaintiff, to grant him any effectual relief what- 
ever, the court will not proceed to a formal judgment, but 
will dismiss the appeal. And such a fact, when not ap- 
pearing on the record, may be proved by extrinsic evi- 
dence.” The facts in the case of Tennessee v. Condon, 
189 U. S. 64, 70, were very similar to the facts with which 
we have to deal. In that case the pike commissioners of 
Knox County, Tennessee, brought suit to oust the public 
road commissioners from their office, contending that the 
act which authorized the appointment of public road com- 
missioners to supersede the pike commissioners was in 
violation of the constitution of Tennessee and of the 
Fourteenth Amendment to the Constitution of the United 
States and alleging that the publie road commissioners 
had ousted the pike commissioners from their said office 
to which they had been duly and legallv elected. The 
ease having gone through all of the state courts and judg- 
ment being against the pike commissioners they sued out 
a writ of error from the Supreme Court of the United 
States and the case reached that court and was docketed 
December 10, 1901, but was not reached and argued until 
March, 1903. The terms of office of both the pike commis- 
sioners and the road commissioners had expired in Jan- 
uary, 1902. The Supreme Court in refusing to pass upon 
the merits of the petitioners’ contention and dismissing the 
appeal said: “There are cases in quo warranto in which 
judgment of ouster has been entered although the term of 
the person lawfully entitled had expired, and also where 
informations have been retained, when the statute provided 
for fine or damages, but here the proceeding cannot now he 
maintained as on behalf of the public, and considered, as 
counsel insists it should be, as merely a contest between 
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two sets of officials and not between the State and its offi- 
cials, the state courts would be at liberty to treat it as 
abated, and the mere matter of costs cannot be availed of to 
sustain jurisdiction. * * * If we were to hold that the act 
could be subjected to the test of the Fourteenth Amend- 
ment and that it could not stand that test, we should do 
nothing more than reverse the decree below and remand the 
cause, and as such a judgment would be ineffectual, we 
must decline to intimate any opinion on the subject. (Here 
follows a quotation of the paragraph from Mills v. Green 
quoted above.) We think this writ of error comes within 
the rule thus declared, and it is therefore dismissed without 
costs to either party." (pp. 70, 71.) 

We are unable to see any difference in principle between 
that case and this so all that was there said applies with 
equal force to this. If we were to hold that the circuit court 
was in error in any of its rulings or in deciding that re- 
spondent is not a citizen of the United States and that the 
judgment of ouster was therefore erroneous we could not 
adjudge that he be reinstated in the office from which he 
was ousted since he has already resigned therefrom. Any 
judgment that could be entered would be ineffectual to 
grant to him any relief whatever. No costs were adjudged 
against respondent and we have no statute authorizing a 
fine or damages for usurping an office so the case does not 
come within the class referred to in Tennessee v. Condon, 
supra, where judgments of ouster have been entered after 
the term of the one lawfully entitled had expired. 

Counsel for the appellant has put forth the argument 
that since the judgment of ouster was predicated upon the 
finding that appellant is not a citizen of the United States 
his citizenship is involved and that his resignation from the 
office from which he was ousted has not rendered that a 
moot question. We think that this argument is completely 
answered by a statement of the law as to the effect of such 
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finding and the extent to which it can be used in other pro- 
ceedings. We think the authorities establish that the judg- 
ment in this case not only would not be conclusive on the 
question of his citizenship in any other proceeding in which 
it might be questioned but under the circumstances of this 
case would not even be admissible in evidence on the ques- 
tion of whether or not he is such citizen. (Wilson v. 
Mitchell, 48 Col. 454, 111 Pac. 21, 30 L. R. A. (N. S.) 507.) 
It seems clear to us that if the respondent still claims that 
he is a citizen of the United States and seeks to exercise any 
of the functions of such citizenship (other than to hold the 
office from which he was by that judgment ousted) and his 
rights in that regard should be questioned, the question of 
his citizenship would still be open and not foreclosed by the 
judgment in this case. We cannot know that respondent 
will again seek to exercise the functions of a citizen and 
until he does and his rights in that respect are brought in 
question in such manner as will bring the matter before us 
no controversy is presented on which we can render a judg- 
ment which can be carried into effect. 

We therefore decline to pass upon the question at 
all and order the appeal dismissed without costs to 
either party. 

E. Murphy for the motion. 

Wendell F. Crockett contra. 

Epines, J.: I respectfully dissent. 


ESTATE OF CASTLE, 26 Haw. 177. 177 
Syllabus. 


IN THE MATTER OF THE ASSESSMENT OF INHER- 
ITANCE TAX ON THE ESTATE OF JAMES 
BICKNELL CASTLE, DECEASED. 


No. 1332. 


Error ro CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED SEPTEMBER 23, 1921. DECIDED OCTOBER 1, 1921. 


KEMP AND EDINGS, JJ., AND CIRCUIT JUDGE DEBorT 
IN PLACE OF Cokes, C. J., ARSENT. 


APPEAL AND ERROR-—decree affirmed when in conformity with former 
decision. 
The decree of a circuit judge rendered in conformity with a 
decision of this court upon a former appeal of the same case will 
be affirmed. 


OPINION OF THE COURT BY KEMP, J. 


Plaintiffs in error seek to reverse a decree of the circuit 
judge at chambers in probate requiring the executors and 
trustees of the estate of James Bicknell Castle, deceased, to 
pay to the treasurer of the Territory of Hawaii the sum of 
$19,655.86, being the amount of tax upon the value of the 
estate transferred to said trustees by the will of the said 
testator, together with interest thercon at the rate of seven 
per cent. per annum from October 8, 1919. 

Only two questions are presented by the assignments of 
error: (1) Is the annuity to Harold K. L. Castle under the 
terms of the will a taxable transfer payable by him out of 
said annuity, and (2) is the transfer to the trustees a tax- 
able transfer within the meaning of our inheritance tax 
statute? 

Both of these questions were fully considered by us 
when this same case was before us on an interlocutory 
appeal and were decided adversely to the contentions of 
12 
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plaintiffs in error. Our decision on that appeal is reported 
in 25 Haw. 108 and so fully states the facts and the law 
applicable thereto as to render it unnecessary for us to 
discuss them here. 

The decree of the circuit judge is in conformity with 
that decision and must therefore be affirmed and it is so 
ordered. 

A. Withington (Robertson, Castle & Olson on the brief) 
for plaintiffs in error. 

R. B. Anderson (Frear, Prosser, Anderson & Mare 
on the brief) for H. K. L. Castle, one of the defendants 
in error. 

IT. Irwin, Attorney General, filed a brief for the Terri- 
tory but did not argue. 


KOJIRO SASAKI r. ISEMATSU NAKAMURA. 
No. 1344. 


EXCEPTIONS FROM CIRCUIT COURT THIRD CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


SUBMITTFD SEPTEMBER 27, 1921. DECIDED OCTOBER 1, 1921. 


KEMP AND EDDINGS, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF COKE, C. J., ABSENT. 


'TRiAL—dismissed or nonsuit. 

In an action on an account stated the defendant having in his 
answer admitted that an account was stated as alleged except 
that it was for a larger amount than claimed by plaintiff it was 
unnecessary for plaintiff to prove his allegation of an account 
stated and a motion for a nonsuit on that ground was properly 
overruled. 


Covmrs—decision in jury-waived case. 
In a jury-waived case the court shall hear and decide the 


SASAKI r. NAKAMURA, 26 Haw. 178. 179 
Opinion of the Court 


cause both as to the facts and the law and its decision shall be 
rendered in writing stating its reasons therefor. The failure to 
state such reasons is reversible error. 


OPINION OF THE COURT BY KEMP, J 


Action in assumpsit upon an account stated for $864.75, 
with prayer for judgment in that amount. The answer, 
omitting formal parts, isas follows: “Comes now Isematsu 
Nakamura, the defendant herein, and for answer to the 
plaintiff'8 complaint herein, admits that an account was 
stated by and between the plaintiff herein and the defend- 
ant herein on or about the 11th day of October, 1920, and 
denies the truth of each and all of the other facts set forth 
in said complaint, and further alleges: that upon such 
stating of account the sum of $869.75 was found to be due 
and owing from the defendant to the plaintiff; that he, the 
defendant, on or about the said date of Oetober 11th, 1920, 
paid to the plaintiff the said sum of $869.75 in full payment 
and satisfaction of said indebtedness.” After trial, jury- 
waived, the following decision in writing was rendered and 
filed: “The above named cause having come duly and regu- 
larly on for trial on the 30th day of April, 1921, and the 
parties being at issue to the court, sitting without a jury, 
before the judge of this court; said plaintiff being repre- 
sented by H. G. Middleditch, Esq., and said defendant by 
Wm. H. Beers, Esq., and the court having heard and con- 
sidered the testimony offered and the arguments of counsel 
thereon, and now being fully advised in the matter; it is 
adjudged and decreed that said plaintiff recover from said 
defendant the amount of $269.75, with interest thereon at 
8% from the 10th day of October, 1920, together with attor- 
ney fees and commissions and costs of court. And it is 
ordered that the clerk of this court do enter judgment in 
favor of the said plaintiff and against the said defendant in 
conformity herewith.” Judgment was entered as therein 
ordered and the defendant brings exceptions. 
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The first exception is to the refusal of the court to grant 
defendant’s motion for a nonsuit made at the close of plain- 
tiff’s case, the sole ground of said motion being that plain- 
tiff had failed to prove an account stated. The exception is 
without merit, Defendant expressly admitted in his answer 
that an account had been stated as alleged except that it 
was for a larger amount than claimed by plaintiff. In view 
of this adinission it was unnecessary for plaintiff to prove 
his allegation of an account stated. 

The second exception is to a question propounded to 
plaintiff by his counsel when he was recalled for the pur- 
pose of rebuttal. Said question was: “How and when did 
you pay this $94.55 balance?” This question was objected 
to on the ground that it was not proper rebuttal, which 
objection was overruled. We find no merit in this excep- 
tion. The allowance of a single question in rebuttal which 
should properly have been asked while presenting the case 
in chief would rarely be held to be an abuse of the discretion 
which the circuit judge exercises in controlling the order in 
which the proof shall be offered. 

The third and fourth exceptions are to the decision and 
the judgment on the ground that they are “contrary to the 
evidence, the weight of the evidence, and to the law appli- 
cable thereto.” The only argument which need be noticed 
under these exceptions is that the decision is not in accord- 
ance with the law because it neither states facts nor gives 
reasons why plaintiff should recover from defendant the 
amount stated therein. In a jury-waived case the court 
shall hear and decide the cause, both as to the facts and the 
law, and its decision shall be rendered in writing stating its 
reasons therefor. (Sec. 2380 R. L. 1915.) The failure to 
state such reasons is reversible error. (Kahai v. Yee Yap, 
20 Haw. 192; Yoshiura v. Saranaka, 23 Haw. 761; Waianae 
Co. v. Kaiwilci, 24 Haw. 1.) 

A. ease might arise in which it would be difficult to deter 
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mine whether the written decision contained a sufficient 
statement of the reasons leading to the conclusion reached 
but with the decision in this case there is no such difficulty 
for there can be no doubt that it contains no reasons for 
the eonclusion reached. 

The exception to the decision as contrary to the law 
must therefore be sustained and it is so ordered. 

I. G. Middlediteh for plaintiff. 

W. H. Beers and F. V. Ntainback for defendant. 


TERRITORY r. CHARLES E. THOMPSON, 
No. 1307. 


ERROR TO CIRCUIT COURT SECOND CIRCUIT. 
HoN. L. L. BURR, JUDGE. 


Arcurp SrpikMBIR 12, 1921. Deciprp OCTOBER 3, 1921. 


KEMP AND pines, J-J., AND CIRCUIT JUDGE DEBorT 
IN PLACE oF COKE, C. J., ABSENT. 


CRIMINAL LAW-—inconsistent verdict. 


Where four persons are jointly indicted and tried together for 
the same alleged offense and the evidence in effect is in every 
respect the same against all of them and diametrically in con- 
flict with the evidence in their favor a verdict finding one guilty 
and the other three not guilty is inconsistent and invalid and 
will be set aside. 


OPINION OF THE COURT BY EDINGS, J. 


The defendant-plaintiff in error, Charles E. Thompson, 
together with Willie Thompson, Mailani Morton and Willie 
Malie, was tried in the circuit court of the second eircuit of 
this Territory on an indictment charging that thev the 
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said “Charles E. Thompson, Willie Thompson, Mailani 
Morton and Willie Malie, all of the District of Makawao, 
County of Maui, Territory of Hawaii, on the fifteenth day 
of May, in the vear of our Lord, one thousand nine hundred 
and twenty, at and in the District of Makawao aforesaid, 
did feloniously take, steal and carry away certain things 
of marketable, salable and assignable value, to wit, one red 
Poly heifer and two black bulls, each of the age of about 
one year, and of the value of forty dollars each, and of the 
total value of one hundred and twenty dollars in money of 
the United States of America, the property of Edgar Mor- 
ton, then and there being, and did then and there and 
thereby commit the crime of larceny in the first degree, con- 
trary to the form of the statute in such case made and pro- 
vided.” Under this indictment the jury found “the defend 
ant Charles E. Thompson guilty as charged, and the defend- 
ants Willie Thompson, Mailani Morton and Willie Malie 
not guilty,” to which verdict the defendant Charles E. 
Thompson duly excepted and moved that the verdict be set 
aside and vacated upon the following grounds: “That the 
said verdict is against the law and contrary to the proper 
instructions of the court and unauthorized; that said ver- 
dict is contrary to the evidence in the case and against the 
weight of evidence and the evidence introduced at the trial 
is insufficient to support the said verdict, among other 
things in that: (a) the evidence is wholly insufficient to 
establish beyond a reasonable doubt that the defendant 
feloniouslv took cattle belonging to one Edgar Morton; 
(b) the evidence is inconsistent with the fact of guilt on 
the part of defendant; (c) the evidence shows that the 
three head of cattle, subject of larceny herein, were wild 
and unbranded cattle, having no lawful owner," and other 
reasons in said motion specifically set forth, which said 
motion was duly presented aud denied and an exception 
taken and allowed. The denial of this motion is made the 
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subject of defendant-plaintiff in error’s assignment of error 
numbered three. 

The attorney general in his opening statement to the 
jury said: “We will show you that the animals in question 
were domesticated animals and raised in Mr. Morton’s 
home paddock until months old, or eight months old per- 
haps; that they were then turned into the upper ranch or 
paddock, and remained there until the 15th day of May, or 
thereabouts. We will show you that on the 15th day of 
May, by several witnesses, that these three boys or young 
men, who are employes of Mr. Thompson, were seen bring- 
ing these three animals out of Morton’s paddock, leading 
them down, one of the boys leading two of the animals, the 
second leading one, and the third boy coming behind with 
the mule. We will show you that the animals in question 
were taken by these three boys into Thompson’s home pad- 
dock, where his slaughter-house is. We will prove by cred- 
ible witnesses and testimony that these animals which were 
brought down that day were the animals of Mr. Morton, 
recognized as such by two parties who knew these animals 
before." The above in substance was all he, the attorney 
general, proposed to prove. He, as will be observed, does 
not state that he would show any conspiracy or concerted 
action between the boys on one hand and Thompson on the 
other or that Thompson directed the said Willie Thompson, 
Mailani Morton and Willie Malie to take the cattle, or knew 
that they had taken them or that the cattle had been stolen. 

The defense of all the defendants, particularly of the 
said Willie Thompson, Mailani Morton and Willie Malie, 
was that they found the cattle on the government land, that 
they were wild animals and that they were not the subject 
of larceny. 

All of the evidence adduced by the Territory was in sup- 
port of its contentions and against that of the defendants, 
while all of the evidence adduced by the defendants was in 
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support of their contention and against those of the Terri- 
tory. The respective contentions were clear-cut, definite 
and diametrically opposed to each other. The jury was 
bound upon the evidence before it to find that one or the 
other of these theories or contentions was correct, not both, 
and a finding and verdict based thereupon that in the case 
of the said Willie Thompson, Mailani Morton and Willie 
Malie the animals were wild, not belonging to any one and 
not subject to larceny; and in the case of the defendant- 
appellant Thompson the same animals were tame, the 
property of Edgar Morton and were feloniously stolen, is 
neither responsive to the evidence, in accord with reason 
nor reconcilable with their oaths as jurymen. 

In State v. Mainor, 28 N. C. 274, the two defendants 
were tried for fornication and the man convicted and the 
woman aequitted. The court held that after the acquittal 
of one defendant there could be no judgment against the 
other, the evidence being identical against both; that from 
the same evidence the jury could not find that the sexual 
intercourse was innocent upon the part of one of the parties 
and criminal upon the part of the other. In People v. Mas- 
sett, 55 Hun 606, 7 N. Y. N. 839, the defendant and two 
others were indicted for robbery. The prosecuting witness 
testified that while in defendant's saloon he was pushed and 
held down by all three and his money was forcibly taken 
from his trousers pocket by defendant, the two others all 
the while assisting. Defendant’s evidence was to the effect 
that on the refusal of the prosecuting witness to pay for his 
drinks he was ejected from the saloon, and that he was not 
pushed down nor in any way assaulted further than being 
shaken by defendant who took hold of the lapels of his coat 
ou his refusal to pay for the drinks. Held, that a verdict 
convicting defendant and acquitting his two codefendants 
was inconsistent and is invalid. The court said: “The 
jury. in the consideration of this evidence, either must have 
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violated their oaths in the acquittal of Cornell and Lull or 
in the conviction of Massett, because, as already stated, the 
evidence against the one was precisely the same as the evi- 
dence against the others. They were all engaged in the rob- 
bery, or none of them. * * * Juries should not be permitted 
to render verdiets which are so inconsistent the one with 
the other.” See also Davis v. State, 23 So, 770. 

Where the offense is not in its nature joint—and that is 
the nature of the case at bar—but two or more are jointly 
indicted and tried before the same jury, for the same 
offense, though not joint in its nature, the jury may, if the 
evidence warrants the difference in the findings, convict 
one, acquit another and disagree as to a third, but the find- 
ings must be responsive to the evidence, Where the evi- 
dence is identically the same against all no jury can be per- 
mitted to make a difference in their cases by a purely arbi- 
trary finding. 

This being true the conviction of the defendant-plaintiff 
in error Thompson was without any basis and the judgment 
of the circuit court adjudging him guilty of the crime of 
larceny is reversed and the defendant-plaintiff in error is 
discharged. 

L. Andreics and E. Murphy (E. Murphy on the brief) 
for plaintiff in error. 

FE. Vincent (I. Irwin, Attorney General, with him on 
the brief) for defendant in error. 
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IN THE MATTER OF THE ESTATE OF WILLIAM 
BACLE, OTHERWISE KNOWN AS WILLIAM 
KEAUMAIKAI DACLE, DECEASED. 


No. 1341. 


APPEAL FROM (CIRCUIT JUDGE FIFTH CIRCUIT. 
How. W. €. ACHI, JR., JUDGE. 


ARGUED Ocrourn 7, 1921. Dkciprp OCTOBER 15, 1921. 


KEMP AND Epinas, J.J., AND Ciretire JUDGE DxBorr 
IN PLACE OF COKE, C. J., ABSENT, 


WiLLS—contest—appeal to supreme court when. 


Where in the contest of a will the circuit judge at chambers sit- 
ting as a judge of probate decides as a matter of law that the will is 
invalid the proponent cannot appeal to the circuit court for a jury 
trial notwithstanding the contestant may have by his contest put 
matters of fact in issue which were not considered and may there- 
fore under the provisions of section 2508 R. L. 1915 appeal to the 
supreme court. 


Samr—legatee as subscribing witness. 


A subscribing witness to a will who is also a legatee is a compe- 
tent witness to prove its execution but by virtue of section 3262 
R. L. 1915 his legacy is void. 


OPINION OF THE COURT BY KEMP, J. 


The appellant Bella Ix. Rodrigues filed her petition 
addressed to the judge of the circuit court of the fifth 
circuit for the probate of a writing purporting to be the last 
will and testament of William Bacle, otherwise known 
as William Keaumaikai Bacle, deceased. In the petition 
it is alleged that the deceased left an estate consisting of 
real estate of the value of two thousand dollars and per- 
sonal estate of the value of one thousand dollars. It is 
also alleged that the deceased left no wife but it is not 
stated who the next of kin are. Benjamin K. Kahale- 
puna is named in said will as executor and the petitioner 
prays that said will be admitted to probate and letters 
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testamentary be issued to said Kahalepuna. The will is 
attested by two witnesses, one of whom is Solomon K. 
Kaulili. The will provides that the funeral services be 
conducted bv Rev. Solomon K. Kaulili and directs the 
executor to make a gift to him of $25. Before the hear- 
ing Solomon K. Kaulili renounced all interest under the 
will, the renunciation being in writing and filed. Kawai- 
kini Ainake filed a caveat in which it is alleged that she 
is the nearest living relative and heir at law of the de- 
ceased; that her interest will be injuriously affected by 
the allowance of said alleged or pretended will; that the 
writing filed for admission to probate is not the last will 
and testament of the deceased; that the said writing is 
not attested by two competent witnesses subscribing their 
names in the presence of said deceased; that the de- 
ceased was not at the time of making said writing of sound 
and disposing mind or memory and was incapable of mak- 
ing any disposition of his estate or making and executing 
a valid will; that said paper was procured by fraud, 
misrepresentation and artifice by persons at this time 
unknown to her; that said writing was not freely and 
voluntarily executed or made as the last will and testa- 
ment of said deceased and the execution thereof and 
subscription thereto were procured under undue influence 
and importunities, suggestions and persuasions of per- 
sons whose names are unknown to her at this time. She 
concludes with the prayer that the said writing purport- 
ing to be the last will and testament of William Bacle, 
deceased, may be wholly rejected and disallowed and not 
admitted to probate. 

At the hearing the proponent of the will offered for- 
mal proof of its execution and the testamentary capacity 
of the testator by the testimony of the two subscribing 
witnesses. It was brought out in the examination of the 
subscribing witness Solomon K. Kaulili that he is the 
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same person to whom the will directs the executor to 
make a present of $25, whereupon counsel for the con- 
testant raised the question of the validity of the will by 
reason of this fact, it being her conteution that Kaulili 
being a legatee was not a competent subscribing witness 
and the will was therefore void. Contestant offered no 
evidence. Upon this state of facts the circuit judge de- 
cided that Kanlili was not a competent subscribing wit- 
ness (within the meaning of section 3260 R. T. 1915) and 
refused to admit the will to probate. In due time the 
petitioner Bella K. Rodrigues, and the executor Benjamin 
K. Kahalepuna perfected an appeal from this ruling to 
the supreme court. The appellee filed a motion to dis- 
miss the appeal on the grounds, first, that an appeal does 
not lie from the probate court to the supreme court from 
an order of the probate court denying the probation of a 
last will and testament, and second, that the supreme 
court is without jurisdiction to consider an appeal from 
a probate court to the supreme court where such appeal 
is taken from the refusal of the probate court to admit 
an alleged last will and testament to probate. The mo- 
tion is based upon the record and what we have already 
said sufficiently states the facts disclosed by the record. 

The motion was presented and argued but we re- 
served our opinion thereon until a presentation of the 
appeal ou the merits and it is now before us for dis- 
position. 

Two sections of our statute are pertinent. They are 
section 2508 R. L. 1915: “Appeals shall be allowed from 
all decisions, judgments, orders or decrees of circuit 
judges in chambers, to the supreme court, except in cages 
in which the appellant is entitled to appeal toa jury, * * * " 
and section 2484: “But whenever the value of the estate 
of any deceased person shall exceed five hundred. dollars, 
any person claiming, before any judge, sitting as a court 
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of probate, such estate, or any part thereof, or any in- 
terest therein by virtue of any will or testamentary de- 
vise, or by virtue of the statutes of descent of property 
in this Territory, who may deem himself aggrieved by 
the decision of such probate judge at chambers, may, 
upon taking his appeal to the circuit court, if any mat- 
ter of fact is in issue, move the appellate court that the 
issue of fact may be tried by a jury, and his motion shall 
not be denied." From these statutory provisions it is 
clear that all appeals from decisions, judgments, orders 
or decrees of the circuit judges in chambers are to the 
supreme court except in cases coming within the ex- 
ception contained in section. 2508. When by the terms 
of section 2484 the appellant is entitled to move for a 
trial by a jury the appeal is to the circuit court for a 
trial by a jury. It is conceded by appellants that all 
the elements which must be present to entitle them to 
a jury trial are present in this case except one. That is, 
they concede that the value of the estate of the deceased 
exceeds $500; that they are claiming before a circuit 
judge sitting as a court of probate an interest therein 
by virtue of a will and that they deem themselves ag- 
grieved by the decision of such probate judge, but they 
deny that any matter of fact is in issue and therefore 
contend that they were not entitled to appeal to a jury. 
The appellee on the other hand contends that matters 
of fact are in issue and appellants therefore entitled to 
appeal to a jury thus bringing them within the exception 
in section 2508, If as contended by appellants no matter 
of fact is in issue the appeal was properly taken to this 
court. It is likewise true that if any matter of fact is 
in issue the appeal should have been to the circuit court 
for a trial before a jury. 

This reduces the question to the simple one of whether 
or not there is any matter of fact in issue. In Barth v. 
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Rosenfeld, 36 Md. 604 at 617, it is said: “An issue is a 
single, certain and material point, issuing out of the 
conclusions or pleadings of the plaintiff and defendant." 
In New York and Texas Land Co. v. Votaw, 16 Tex. Civ. 
App. 585, 42 S. W. 138, it is said: “An issue is the ques- 
tion in dispute between the parties to an action and in 
the courts of this state that is required to be presented 
by proper pleadings.” In Prorident Nat. Bank v. Webb, 
128 S. W. (Tex.) 426 at 428, it is said: “We must look 
to the pleadings, and not to the evidence, to determine 
the issue; and it can make no difference what the state- 
ment of facts shows the issue to be. even though such 
statement be agreed to by the parties. ‘The matter in 
issue is that upon which the plaintiff's cause of action 
is based, and which the defendant denies, as shown by 
the pleadings.” James v. James, 81 Tex. 380, 16 S. W. 
1087. “An issue is a question, either of facet or of law. 
raised by the pleadings? Riggs v. Chapin, (City Ct.) 7 
N. Y. Supp. 767; Hays v. Hays, 28 Wend. (N. Y.) 310." 
In Estate of Brenig, T Haw. 640, the widow of the de- 
ceased contested the probate of the will on the ground 
that the maker was not of sound and disposing mind. At 
the hearing formal proof of execution and testamentary 
capacity was offered by the proponent but the contestant 
offered no evidence tending to support the claim that 
the testator was of unsound mind. The court admitted 
the will to probate and the contestant appealed to a 
jury. The proponent moved to dismiss the appeal on 
the ground, among others. that no issue of fact was made 
by the appellant nor was any tried before the justice 
admitting the will to probate upon which an appeal could 
be taken. The motion was granted by the circuit court 
and the appeal dismissed whereupon the contestant 
brought exceptions to the supreme court. In discussing 
the question as to whether or not an issue of faet was 
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made by the appellant the supreme court said: “It was 
urged by the proponent’s counsel that as the contestant 
offered no evidence to show that the decedent was of 
unsound mind when he made the alleged will, there was 
no issue between her and the proponent, and she could 
not be said to have been ‘aggrieved by the decision’ ad- 
mitting the will to probate. But this issue was made by 
the appearance of the widow contestant, in which she 
contests the probate on the ground that the maker of the 
will was not of sound mind. There may be an issue 
joined though the contestant produced no evidence in 
support of his side of it. A contesting party having made 
his issue can reserve his proofs for the jury trial.” 

From these authorities and others of like import the 
appellee argues that the issues are determined by the 
pleadings without regard to the evidence adduced and 
that where the pleadings put in issue any matter of fact 
(as they undoubtedly do in this case) the appeal must 
be to the circuit court for a trial by a jury. The appel- 
lants on the other hand argue in effect that since the 
decision and order of the probate judge are based entirely 
upon a question of law and involve no disputed question 
of fact they were not entitled to appeal to a jury and 
therefore under section 2508 above quoted they are given 
a right to appeal to this court. 

If the only question involved in the appeal is the one 
upon which the probate judge based his decision we think 
the appeal was properly taken to this court notwithstand- 
ing the statement in /n re Estate of Walters, 10 Haw. 
25, that: “But if the appeal from a circuit judge at 
chambers be on the validity of a will or on facts touching 
the descent of property and the estate exceed the value 
of $500, the appellant is entitled to appeal to a jury 
(p. 394 Compiled Laws), and by Chap. 109 Laws of 1892, 
he cannot appeal to the supreme court." The above 
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quotation is from the syllabus and is somewhat broader 
than the opinion justifies as it leaves out of consideration 
the question of whether or not “any matter of fact is in 
issue.” This is perhaps accounted for by the fact that 
in that case it could not be questioned that matters of 
fact were in issue since the probate judge had refused 
probate to the will on the ground that fraud had been 
practiced in procuring its execution. The court after 
using language which standing alone supports the syl- 
labus said: “If the proponent wishes to have the case 
retried upon the facts we know of no way by which it 
can be done except by appealing to the circuit court of 
the circuit where-the cause arose, at term, where if moved 
for by proponent a jury would hear it presided over by 
a judge of some other circuit. Errors of law made at 
the trial could then come to this court by exception.” 
That the court did not intend to hold that where only 
questions of law are involved the proponent would be 
entitled to a trial by a jury is shown by the fact that 
within two weeks after the decision in the Walters case 
it entertained jurisdiction of an appeal by the proponent 
of a will direct from the probate judge to the supreme 
court where the appeal was based solely on the question 
of law as to whether or not an unattested holographic 
will valid by the laws of a foreign state, where the tes- 
tator was domiciled at the time of his death, may be 
admitted to probate here for the purpose of operating 
upon personal property, notwithstanding the provisions 
of our statute that “No will * * * shall be valid unless 
* * * attested by two or more competent witnesses sub- 
scribing their names to the will.” (In re Estate of 
Newell, 10 Haw. S0.) It is true that in that case the 
question of the jurisdiction of this court to hear said 
appeal was not raised, but coming so close to the decis- 
ion in the Walters case we think it sheds some light upon 
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what the court intended by the decision in said Walters 
case. Pupuka v. Maiwela, 6 Haw. 367, was an action in 
ejectment tried before Chief Justice Judd, the author of 
the opinion in Estate of Walters, supra. In that case 
the defendant offered in evidence a paper certified by a 
circuit judge of the third judicial circuit to have been 
admitted by him to probate as the will of one Kaualii 
devising the estate involved to the defendant Maiwela. 
It was admitted that the proceedings in the probate court 
were regular and that plaintiffs were present in court 
as contestants. The paper offered in evidence appeared 
to be in the form of an absolute deed from Kaualii to 
the defendant Maiwela and counsel for plaintiffs con- 
tended that it was void. Counsel for defendants argued 
that the probate of this instrument as a will was con- 
clusive in every court until revoked and that the plain- 
tiffs should have appealed if dissatisfied. In answer to 
this plaintiffs asserted that there is no provision in the 
law for an appeal to the supreme court in banco from a 
circuit judge sitting in probate. Relative to this contro- 
versy the chief justice said: “In my opinion Sec. 1007 
of the Civil Code allows an appeal from a circuit judge 
sitting in chambers as a probate court to the supreme court 
in banco, if on-a point of law, and by the act of December 
31st, 1864, an appeal on the facts may be heard by a jury 
in the circuit or supreme court, providing the estate be 
of the value of $500.” 

The statutory provisions affecting the question under 
consideration have by reason of repeated amendments 
gotten into a very unsatisfactory condition. In fact so 
far as we can see it is only by judicial construction of 
long standing that a right to appeal to the circuit court 
for a jury trial in a case of this character has been pre- 
served since the statute expressly creating that right was 
amended in 1892 (Ch. 109 S. L. 1892) to read substan- 
13 
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tially as section 2508 now reads. We have no inclina- 
tion to overrule or even criticize such a long established 
precedent, neither are we inclined to further extend the 
rule by judicial construction. We therefore conclude 
that where in a case of this character the circuit judge 
at chambers sitting as a judge of probate decides as a 
matter of law that a will is invalid the proponent cannot 
appeal to the circuit court for a jury trial notwithstand- 
ing the contestant may have by his contest put matters of 
fact in issue which were not considered and may there- 
fore under the provisions of section 2508 appeal to the 
supreme court. It follows that the motion to dismiss 
the appeal must be overruled. 

This brings us to a consideration of the case on its 
merits. We have already stated sufficiently how the case 
arose and the question involved. A consideration of the 
following statutory provisions is necessary: Section 3260 
R. L. 1915: “No will shall be valid unless it be in writ- 
ing * * * and attested by two or more competent witnesses 
subscribing their names to the will in the presence of 
the testator.” Section 3262: “All beneficial devises, lega- 
cies and gifts whatever, made or given in any will to a 
subscribing witness thereto, shall be void, unless there are 
two other competent witnesses to the same.” Section 
2609: “No person offered as a witness shall hereafter be 
excluded by reason of * * * interest from giving evi- 
dence either in person or by deposition, according to the 
practice of the court, on the trial of any issue joined or 
of any matter or question, or on any inquiry arising in 
any suit, action or proceeding in any court, or before any 
person having by law or by consent of parties authority 
to hear, receive or examine evidence.” Section 3260 above 
quoted does not define “competent witness" and refer- 
ence must be made to the general law to construe these 
words. “The act of 1883 * * * entirely removes all dis- 
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ability * * * in witnesses from testifying on account of 
interest; so if Mrs. Bower had any interest it did not 
disqualify her from attesting the will.” (White v. Bower, 
136 Pac. (Col.) 1053, 1054.) “Under the common law 
* * * this rule of exclusion applied to interested per- 
sons offered as witnesses in all actions and not to proof 
of wills alone.” “We think it may be stated as a well- 
settled proposition of law, and generally recognized, that 
where there is no express language in the statute dis- 
qualifying persons taking an interest under the will from 
acting as aftesting witnesses, and there is an enabling 
act such as ours, which contains no exception of attest- 
ing witnesses, persons taking an interest under the will 
are competent witnesses to prove its execution." (Hud- 
son v. Flood, 94 Atl. (Del.) 760, 761, 763.) In Leitch v. 
Leitch, 79 Atl. (Md.) 601, it is held that a general statute 
abolishing interest as a ground of incompetence of wit- 
nesses in courts makes such persons competent subscrib- 
ing witnesses to a will. 

On the authority of these cases we hold that section 
2609 read in connection with section 3260 prevents the 
interest of the subscribing witness from disqualifying 
him as a subscribing witness to the will. If it were not 
entirely clear from these statutory provisions that inter- 
est did not disqualify the witness section 3262 would 
remove all doubt for it would be an idle thing for the 
legislature to provide, as it has provided in section 3262, 
for voiding legacies and gifts made under the will to a 
subscribing witness thereto if the will itself were void 
by reason of that fact. 

The order of the probate judge is reversed and the 
cause remanded for further proceedings consistent with 
this opinion. 

L. A. Dickey (Thompson, Cathcart & Lewis with him on 
the brief) for proponent and executor appellants. 
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E. J. Botts (W. T. Rawlins with him on the brief) for 
contestant appellee. 


GEORGE H. RICE v. HONOLULU STAR-BULLETIN, 
LIMITED, A CORPORATION. 


No. 1340. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. T. DEBorr, JUDGE. 


ARGUED OCTOBER 11, 1921. DECIDED OCTOBER 22, 1921. 


KEMP AND EDINGS, JJ., AND CrnCUIT JUDGE Ross 
IN PLACE or COKE, ©. J., ABSENT. 


LIBEL AND SLANDER—words prejudicing one in his employment. 


Words which impute to one unfitness to perform the duties 
of his employment or which have a tendency to prejudice him 
in such employment are libelous per se. 


SAME—same, 


To say of a railway and express agent that he assaulted two 
boys and cursed another boy who were at the station on busi- 
ness and that he abuses almost every boy who has business 
that brings him to the station has a tendency to prejudice him 
in his employment and is therefore libelous per se. 


CorPoRATIONS—torts—pleading. 


It is sufficient to allege generally that the corporation com- 
mitted a tort or did an act attributed to it without specifying 
the name of its officer or agent through whom it acted though 
it is common practice to state generally that it acted through an 
officer or agent, 


OPINION OF THE COURT BY KEMP, J. 


This case comes before this court on an interlocu- 
tory bill of exceptions. To the plaintiff’s amended bill 
of complaint the defendant demurred upon the grounds 
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in substance that special damages are not alleged and 
the letter relied upon by plaintiff was not libelous per 
se nor was it properly alleged to have been made and 
published by the defendant or its agent thereunto prop- 
erly authorized. The substance of the complaint was 
that plaintiff for three years last past has been em- 
ployed by the Oahu Railway & Land Company as station 
agent at the station of Castner; that plaintiff as agent 
for said company as aforesaid was under the duty to 
and did at all times hereinafter mentioned receive the 
daily shipments of newspapers shipped by the defendant 
over the line of railway operated by the Oahu Railway 
& Land Company and delivered the same to the delivery 
boys hereinafter mentioned, employes of said defendant 
company, the plaintiff in so receiving the said shipments 
of said newspapers acting in the dual capacity as agent 
for the said Oahu Railway & Land Company and as 
agent for such purpose for the American Railway Ex- 
press Company and that as such agent of said railway 
company and as the agent aforesaid (for said specific 
purpose) of said express company it was at all of said 
times the duty of the plaintiff not to interfere with or 
abuse the said delivery boys but to assist in the delivery 
to them of said newspaper shipments in such manner as 
to facilitate the prompt delivery of said newspapers to 
the customers of the defendant company; that said de- 
fendant now is and at all of the times hereinafter men- 
tioned was engaged at Honolulu in the publication of 
a certain daily newspaper of general circulation through- 
out the Territory of Hawaii, to wit, the Honolulu Star- 
Bulletin, and in circulating and delivering the same 
among and to its various subscribers throughout said 
Territory of Hawaii; that during all the times herein- 
after referred to the said defendant each and every 
week-day shipped large numbers of copies of said news- 
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paper to the station of Castner aforesaid for delivery 
to its subscribers in and about the said Castner and in 
the military post of Schofield within which the said 
Castner station is located; that said daily shipments 
were made by said defendant over the railway line of 
the said railway company, said shipments being made 
through the American Railway Express Company, a 
corporation doing business in said Honolulu and through- 
out the Territory of Hawaii and engaged in the general 
business of contracting for delivery of shipments of 
express matter and delivering same; that at all of the 
times hereinafter mentioned the defendant corporation 
in order to facilitate the said shipments and the delivery 
of said copies of said newspaper at said station at Castner 
employed one F. J. DeClereq as its agent to represent 
said defendant at Castner station aforesaid and at the 
said military post of Schofield; that among the duties 
of said DeClercq as such agent was the duty of employing 
and at all times keeping employed numerous delivery 
boys for receiving said copies of newspapers from the 
Oahu Railway & Land Company’s trains and delivering 
the same among the defendant’s subscribers; that fur- 
ther among the duties of the said DeClereq were the 
duties of establishing the various carrying routes to be 
followed by the said delivery boys at and near Castner 
and Schofield aforesaid, of assigning said delivery boys 
to said routes and preventing the interference with or 
abuse of the said delivery boys by any person or per- 
sons whomsoever and of maintaining discipline among 
said delivery boys in order that the delivery of said news- 
papers among the said subscribers might be facilitated 
and insured; that heretofore on to-wit the 15th day of 
November, 1920, in the City and County of Honolulu 
the defendant acting by and through its said agent, 
the said F. J. DeClereq, within the scope of his said 
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agency as aforesaid in endeavoring to prevent the al- 
leged interference with and abuse of the delivery boys 
aforesaid in connection with their work in receiving and 
delivering said copies of said newspaper and endeavoring 
thus to promote the defendant's business and interests, 
falsely and maliciously and without legal excuse, and 
contriving wickedly and maliciously to injure the plain- 
tiff in his good name and reputation and to prejudice 
and injure him in his said business as station agent for 
the Oahu Railway & Land Company as aforesaid and 
a8 the agent (for the specific purpose aforesaid) of the 
said American Railway Express Company, published of 
and concerning said plaintiff in his said capacity as 
agent for said two last named companies in a letter 
which defendant acting by and through its said agent, the 
said DeClercq, wrote, posted and sent to to-wit, C. C. 
Graves, he being the local superintendent of the said 
American Railway Express Company at Honolulu afore- 
said, the following libelous and defamatory matter pub- 
lished of and touching the plaintiff in his said business 
and duties aforesaid, with intent to defame said plain- 
tiff and to prejudice him in his said business or ealling, 
namely : 

“Schofield Barracks, H. T., Nov. 15, 1920. 
“Mr. C, C. Graves, Supt., 
American Railway Express Co., 
Honolulu, H. T. 
“Dear Sir: 

“The following is in accordance with vour request of 
Friday last that I put in writing the complaint I made to 
you of Mr. George Rice," (meaning this plaintiff) *Station 
Agent at Castner, in regard to his abuse of the Star- 
Bulletin delivery boys: 

“This complaint, as you will know, was made to you 
instead of the Oahu Railway & Land Company because 
the papers" (meaning thereby the copies of said news- 
paper published and cireulated-by the defendant as afore- 
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said) *are delivered by the American Railway Express 
Company, and any dealings with the Agent" (meaning 
thereby this plaintiff, as agent for said Oahu Railway & 
Land Company) “at that point are more or less dealings 
with the Agent" (meaning thereby this plaintiff as agent, 
for the specific purposes aforesaid, of the American Rail- 
way Express Company) *of the American Railway Ex- 
press Company than of the Oahu Railway & Land 
Company. 

“One day recently, in the presence of several witnesses, 
whose names are Robert Sutton, Carl Oleckna, Arthur 
Alana, and one other whose name can be furnished, Mr. 
Rice" (meaning this plaintiff) “struck William Harkins 
full in the face because he happened to cross in the path 
of Mr. Rice” (again meaning this plaintiff). 

“Friday, November the 12th, William Harkins eame 
to the depot in the performance of his duties” (meaning 
thereby the performance of the said Harkins’ duties in 
connection with receiving and delivering copies of de- 
fendant’s said newspaper, as delivery boy as aforesaid) 
“and upon his arrival there saw that a keg of R. R. spikes 
had been overturned. Having nothing else then to do he 
set about to pick them up. Mr. Rice” (meaning the 
plaintiff) “came out of the station, saw him picking up 
the spikes, accused him of upsetting the spikes and was 
about to strike him when the lad protested his innocence. 
Mr. Rice” (meaning this plaintiff) “then called him a 
God damned liar and cursed him, using names not fit to 
be used in the presence of a youngster of his age, much 
less to him. 

“William Harkins is the nine-year-old son of Chaplain 
Harkins of the 3rd Engineers, and is one of the best 
known, best liked and best behaved youngsters in Scho- 
field Barracks. Most of the officers and their families 
know this boy and will vouch for him, including, I believe, 
General Kuhn. And if this boy's parents knew the abuse 
their son was subject to while at the R. R. depot they 
would never allow him in that vicinity again. I have 
promised the boy that I would take steps to have Mr. 
Rice” (meaning this plaintiff) “restrained from further 
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abuse if he would not tell his parents, for the present at 
least. 

“Qn another day recently, Mr. Rice" (meaning this 
plaintiff) “struck Carl Oleckna full in the stomach be- 
cause the boy got in his way while pulling his paper bag 
from under the freight depot, where they were acci- 
dentally thrown by the baggage man. I arrived imme- 
diately afterwards and each boy there" (meaning thereby . 
each of the said delivery boys, hereinabove mentioned, 
who were then and there present in connection with their 
said duties) “testified to what this boy told me, which is 
as I have given it to you here. 

*Nearly every boy" (meaning thereby nearly every 
one of said delivery boys) “that has business that brings 
him to the station at Castner can testify to abuse that he 
at some time or other has been subject to by Mr. Rice" 
(meaning this plaintiff). “These boys can be met there 
at or about four o'clock of any week day, and questioned 
by any one who wishes to test the veracity of this report. 

“It is very difficult as it is to secure delivery boys, and 
actions of this kind on the part of Mr. Rice" (meaning 
this plaintiff) “certainly will not help to remedy the situa- 
tion. I am sure that Major Dannemiller, Captain Kin- 
nard, Chaplain Harkins, or others, whose sons are now 
earrying routes for the Star-Bulletin, will not allow their 
sons in that vicinity if they learn what has already hap- 
pened to other boys. 

"Trusting that some steps will be taken to restrain 
Mr. Rice” (meaning this plaintiff) “from further abusing 
any delivery boys, and thanking you in advance for any 
attention you give this matter, I am, 

“Very truly yours, 
(Signed) “F. J. DECLERCQ, 
“Schofield Representative, 
“Star-Bulletin.” 
that said C. C. Graves did duly, on the 16th day of 
November, 1920, receive said letter through the mails and 
did read the same as it was intended by said agent of 
defendant that he should; that the defendant further on 


the 15th day of November, 1920, acting by and through 
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its said agent, the said F. J. DeClercy as aforesaid, mali- 
ciously with the intent to injure and defame this plaintiff 
and to prejudice him and injure him in said business or 
calling, published and circulated the libelous and defam- 
atory matter aforesaid (defaming and disparaging plain- 
tiff in his said business or calling aforesaid) by posting 
in the mails a complete and exact copy of said letter 
aforesaid to General Joseph E. Kuhn, in immediate com- 
mand and control of the United States military post at 
Castner aforesaid, and to Wallace R. Farrington, vice- 
president and general business manager of said defend- 
ant at Honolulu aforesaid, and both the said General 
Joseph E. Kuhn and the said Wallace R. Farrington did 
duly on the 15th day of November, 1920, receive said 
copies of said letter through the mails and read the same 
as it was intended by said agent of defendant, the said 
F. J. DeClercq, that they should. It is next alleged that 
the matters and things in said letter set forth are “in 
each and every particular absolutely false.” It is also 
alleged that on the 23d day of November, 1920, the plain- 
tiff wrote a letter to the defendant setting out fully all of 
the different matters and citing evidence and proofs that 
said defamatory matter was and is utterly libelous and 
false and requesting and insisting that the defendant 
should forthwith retract the false and libelous matter and 
charges aforesaid, but the defendant, although having 
received and read plaintiff's said letter, and well knowing 
that the defamatory matters and charges in said letter 
are utterly libelous and false, nevertheless has, through 
malice, refused and does now refuse to retract the same. 
The complaint concludes with a prayer for judgment 
against the defendant in the sum of $10,000. The demur- 
rer was sustained, the circuit judge holding that the let- 
ter was not libelous per se and was neither written nor 
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published by Mr. DeClercq within the scope of the alleged 
agency. 

To the decision and order sustaining the demurrer the 
plaintiff excepted and was allowed his interlocutory bill 
of exceptions which is now before this court. 

If the circuit judge was right in either of his conclu- 
sions the exception will have to be overruled since special 
damages are not alleged. One of plaintiff's contentions 
is that the letter in question is libelous per se as having a 
tendency to injure him in his employment. Defendant 
admits that a libel which has a tendency to injure one in 
his office, profession, calling or trade is libelous per se, 
but argues that the letter in question has no such ten- 
dency. The letter complained of contains direct and 
unmistakable language which shows that its intent and 
purpose was to attack the conduct of Mr. Rice in his 
employment. “I put in writing the complaint I made to 
you of Mr. George Rice, station agent at Castner, in 
regard to his abuse of the Star-Bulletin delivery boys. 
This complaint * * * was made to you * * * because the 
papers are delivered by the American Railway Express 
Company, and any dealings with the agent at that point 
are more or less dealings with the agent of the American 
Railway Express Company than of the Oahu Railway & 
Land Company.” This is a direct statement of the pur- 
pose of making the complaint—that is, as Mr. Rice was 
acting as the agent of the American Railway Express 
Company in receiving the papers, it was proper that any 
complaint made of him in his capacity as agent should be 
made to that company. The letter also very carefully 
shows that the boys who are alleged to have been abused 
by Mr. Rice were at the depot in the performance of their 
duties as carriers of the paper and the complaint alleges 
that as agent it was the duty of the plaintiff not to inter- 
fere with or abuse said delivery boys but to assist in 
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delivering to them the said newspaper shipments. The 
letter further states: “Nearly every boy that has business 
that brings him to the station at Castner can testify to 
abuse that he at some time or other has been subject to by 
Mr. Rice.” These allegations together with the charge of 
specific assaults and other abuse of delivery boys while at 
the station on business constitute a clear charge of a vio- 
lation of the duty which the complaint alleges Mr. Rice 
owed his employers. 

In Wilson v. Cotterman, 65 Md. 190, 3 Atl. 890, it is 
said that the actionable character of the language must 
be tested by the question whether it imputes to the plain- 
tiff the want of any qualification such as a clerk ought to 
have, or any misconduct which would make him unfit to 
discharge faithfully and correctly the duties of clerk. In 
Darling v. Clement, 69 Vt. 292, where the plaintiff kept a 
school for boys, the court held it libelous per se to accuse 
him of sucking a rum bottle and failing to prevent the 
boys stealing apples. The court said the natural and 
reasonable tendency of the words was to injure plaintiff 
in his trade and business. In Williams v. Davenport, 
12 Minn. 393, 44 N. W. 311, 18 Am. St. Rep. 519, the 
alleged libel referred to *the ungentlemanly and discour- 
teous conduct" of a member of a theatrical party. The 
complaint alleged that the words were used concerning 
plaintiff in his professional character and that courtesy 
and gentlemanly conduct are especially necessary to the 
pursuit of his calling. The complaint was held to be 
good and the publication libelous in fact. In Hrdlicka v. 
Warner, 175 N. W. (Minn.) 299, the plaintiff was a rural 
mail carrier and the defendant wrote a letter to the Post- 
office Department complaining that plaintiff threatened 
boys of draft age that if they joined the nonpartisan 
league they would be sent to France. "The court said: 
“The court charged the jury that the letter was libelous 
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per se. We hold that it was so. It charged the mail car- 
rier with forbidden activities in the course of his official 
duties. It was necessarily injurious to him in his call- 
ing.” In Adams v. Cameron, 27 Cal. App. 625, the plain- 
tiff was a railroad conductor and the defendant wrote a 
letter to the general passenger agent of the railroad com- 
pany in which he charged the conductor with being so 
under the influence of liquor while on duty as to cause 
him to use loud and vulgar language toward the passen- 
gers. It was held that this charge was calculated to 
injure him in his occupation and was libelous per se 
although in that case special damages were alleged and 
proved. In Spears v. McCoy, 155 Ky. 1, 159 S. W. 610, 
49 L. R. A. (N. S.) 1033 at 1034, the words spoken of a 
teacher were that he dismissed the boys, kept the girls 
after school, gave them candy and courted them. We 
quote the following from the opinion in that case as 
especially applicable here: “While it is true that the 
words in question do not impute the commission of a 
crime involving moral turpitude, for which plaintiff might 
be indicted and punished, the question is: Do they fall 
under either the third or fourth class; that is do they 
impute to plaintiff unfitness to perform his duties in his 
office as teacher, or do they prejudice him in his profes- 
sion of teacher? It is clear that the words were spoken 
of him not in his individual capacity, but in his capacity 
as a teacher. The charge is that he dismissed the boys, 
kept the girls in, gave them candy, and courted them. 
Naturally the patrons of a school would not want such a 
teacher. They send their young ‘daughters there to be 
instructed, not to be courted. A teacher who indulges in 
such a practice would not be acceptable to the patrons, 
and could not long continue in office. The charge is not 
only sufficient to show unfitness, but to discredit his 
standing in his profession. We therefore conclude that 
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the words are actionable. It is insisted, however, that 
not only were no special damages alleged, but that, as the 
petition shows that the plaintiff has again been employed 
to teach the same school, the petition fails to show that 
he has been damaged at all. In answer to the first con- 
tention it is sufficient to say that where the words spoken 
impute unfitness to perform the duties of the office or 
employment, or prejudice him in his profession or trade, 
they are actionable per 8c, and it is not necessary to allege 
and prove special damages. * * * Nor is the fact that he 
has been already employed for the coming year conclu- 
sive of the question of damages. Notwithstanding this 
employment, he may be discharged or be otherwise dis- 
credited in his profession. It follows that the trial court 
should have overruled the demurrer to the petition." 

Tested by the principles announced in these decisions 
we think it must be held that the letter in question is 
libelous per se. A station agent who abuses almost every 
boy *that has business that brings him to the station" is 
certainly unfit to perform the duties of his employment. 
Naturally the railroad officials would not want such an 
agent. They employ station agents to wait upon and 
assist those who call at the station on business and not to 
assault or otherwise abuse them. The charges contained 
in the letter are sufficient if true to show unfitness to 
perform the duties which plaintiff is employed to perform 
and therefore have a tendency to prejudice him in his 
employment. 

The conclusion above reached renders it unnecessary 
for us to consider the argument that the letter is libelous 
per se as imputing to plaintiff the commission of a crime 
involving moral turpitude and also that it is libelous per 
se as holding him up to scorn and ridicule and to feelings 
of contempt and execration. 

We have only to consider now whether the libel is 
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properly alleged to be that of the defendant. The allega- 
tion of the complaint is that “the defendant acting by and 
through its said agent, the said F. J. DeClercq, within the 
scope of his said agency as aforesaid in endeavoring to 
prevent an alleged interference with and abuse of the said 
delivery boys in connection with their work in receiving 
and delivering said copies of said newspaper and endeav- 
oring thus to promote said defendant’s business and 
interests, falsely and maliciously and without legal excuse 
* * * published of and touching the plaintiff in his said 
business and duties aforesaid," etc. "Thus it appears that 
the complaint instead of alleging the publication to be the 
personal act of F. J. DeClercq distinctly charges that the 
libel was made and published by the defendant company, 
adding as an explanation the manner in which it was 
published, namely, through defendant's duly authorized 
agent F. J. DeClereq acting within the scope of his 
authority and for the purpose of furthering defendant's 
business. We know of no better way in which it can be 
alleged that a given act is the act of a corporation and 
whether or not the allegation can be proved the demurrer 
admits the truth of the facts alleged. For the purpose of 
the demurrer therefore we must consider as admitted, 
first, that the defendant made and published the libel, and 
second, that it did so through the agency of F. J. De- 
Clercq, its duly authorized agent, acting within the scope 
of his employment and for the purpose of furthering 
defendant's business. “It would seem that there is no 
longer any question that a corporation may be required 
to respond in damages for a libel written and published 
by its servant, when such writing and publication by the 
servant took place while he was engaged in prosecuting 
the master's business and was acting in the course and 
scope of his employment even though it did not expressly 
authorize or in any way ratify the libel, but so far from 
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thus doing, actually repudiated it." (5 Fletcher Cyc. 
Corp. Sec. 3347. See also Washington Gas-Light Co. v. 
Lansden, 172 U. S. 534, 544.) “A corporation may be 
held liable for a libel published by its officer acting within 
the scope of his authority, and it cannot be said that the 
testimony furnished no ground for an inference that 
P. M. Maloney in writing and publishing the letter was 
acting within the scope of his authority. The conclusion 
reached by the jury upon the whole evidence may not be 
the correct one, but the question was one of fact.” (Har- 
doncourt v. N. Penn Iron Co., 225 Pa. 379, 381, 74 AU. 
243.) “It is sufficient to allege generally that the corpora- 
tion made or executed an instrument or committed a tort 
or did an act attributed to it without specifying the name 
of its officer or agent through whom it acted or even that 
an agent acted at all in the matter. Indeed it is said to 
be better pleading to omit all reference to the agency 
through which the act was done though it is common 
practice to state generally that it was done by an officer 
or agent.” (4 Fletcher Cyc. Corp. Sec. 3055.) “It is 
insisted by counsel for the defendant coal company that 
its demurrer to the declaration should have been sus- 
tained because of the failure to aver that P. A. Grady was 
its agent. No such averment was necessary. The declara- 
tion does aver, ‘that the said defendants P. A. Grady and 
the Davy-Pocahontas Coal Company, through its officer, 
agent, representative and employee, P. A. Grady, conspir- 
ing,’ etc. This was sufficient to inform defendant com- 
pany that the wrong complained of was committed by it 
through one of its agents. Being a corporation it could 
act only through its agents and officers. The familiar 
maxim qut facit per alium facit per se applies. The de- 
murrer was properly overruled.” (Lyons v. Coal Co., T5 
W. Va. 739, 748, 84 S. E. 744.) 

We conclude that the circuit judge erred in both of 
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his conclusions, namely, that the letter was not libelous 
per se and that it was not made and published by the 
defendant or its agents thereunto properly authorized. 

The exception therefore is sustained. 

Marguerite K. Ashford (W. B. Lymer with her on the 
brief) for plaintiff. 

U. E. Wild (Frear, Prosser, Anderson & Marr on the 
brief) for defendant. 
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MUNICIPAL CorPoRATIONS—territorial board of health—civil service 
employee, removal of. 


An employee of the board of health who is transferred from 
one of the classified services to another, each of which appoint- 
ments is in a competitive class, without complying with the rules 
and regulations of the civil service, and without having his name 
upon the eligible list of aspirants for the position to which he is 
transferred, cannot be regarded as a civil service employee and 
may be discharged at any time when his services are no longer 
required. 


SaAME—same. 


A civil service employee who abandons the position held by 
14 
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him under the civil service rules and accepts another position is 
not at liberty to question the appointment of some duly qualified 
person to the position vacated by him. 


OPINION OF THE COURT BY EDINGS, J. 


This is a submission upon an agreed statement of facts. 
The record shows that prior to the adoption and promulga- 
tion of the rules and regulations of the civil service the 
plaintiff was an employee of the territorial board of health; 
that on the 22d day of May, 1914, the date upon which the 
Said eivil service rules went into effect, the plaintiff was 
regularly appointed to a position in the inspection service 
in the competitive class as a district sanitary inspector pur- 
suant to the provisions of Rule 4 of the rules and regula- 
tions of said civil service commission; that the plaintiff 
continued to occupy said position at a salary of $90 per 
month until the month of July, 1915, when he was trans- 
ferred to a position in the quarantine service at a salary of 
$90 per month, and that ever since said date the position 
prior to that time held by plaintiff as such sanitary in- 
spector has been held by and the salary pertaining thereto 
paid to another; that said transfer was made without the 
approval of the civil service commission and was not made 
as a result of or pursuant to any examination of the plain- 
tiff touching his qualification or fitness for such position ; 
that the plaintiff continued to hold and occupy the said 
position in the quarantine service until the month of July, 
1917, in which month he was transferred or promoted to a 
position in the clerical service at a salary of $125 per 
month; that said transfer or promotion was made with- 
out the approval of the civil service commission and with- 
out the examination provided for by Rules 12 and 13 of 
the said civil'service commission; that the plaintiff con- 
tinued to hold and occupy the said position in the clerical 
service up to and including the 7th day of November, 
1919, when the defendants herein removed or attempted 
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to remove him from said position and notified him that 
his srvices as an employee of the board would no longer 
be required; that the said defendants in dismissing or 
attempting to dismiss the plaintiff from the clerical service 
of the board of health did so without filing any charges 
against the plaintiff either with the board of health or 
with the civil service commission and gave the plaintiff 
no opportunity to be heard in his own defense; that there- 
after on the 8th day of November, 1919, the plaintiff was 
in fact ousted from his position in the clerical service 
and the position theretofore occupied in fact by him given 
to and filled by George A. Hapai, a civil service employee 
of the board of health, and which said position has ever 
since said date been held and occupied by the said Hapai 
and the said Hapai has drawn the regular salary of $150 
per month pertaining to said position from the 8th day 
of November, 1919, to the present time; that said plain- 
tiff on or about the 8th day of November, 1919, demanded 
of the said defendants that they reinstate or cause to be 
reinstated his name on the pay roll of the board of health 
and demanded that they issue or cause to be issued the 
regular public voucher which would enable him to obtain 
from the auditor a public warrant on the treasurer of the 
Territory of Hawaii for the payment of his salary at the 
rate of $150 per month from the said 8th day of November, 
all of which demands said defendants or the majority 
of them have heretofore refused; that the said plaintiff 
has at all times held himself ready and willing to per- 
form the duties of the said position and that he was with- 
out employment and unable to obtain employment from 
the 8th day of November, 1919, to the 8th day of April, 
1920. 

Under these facts and circumstances the plaintiff 
claims that he is entitled to be restored to the position in 
the clerical service which he occupied on the said 7th day 
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of November, 1919; that he is entitled to have his name 
placed on the regular pay roll of the board of health as 
of the said 8th day of November, 1919; that he is entitled 
to his full salary at the rate of $150 per month from said 
8th day of November, 1919, until the date when he shall 
by order of this court be reinstated in his said position ; 
that the removal of the plaintiff from his employment in 
the civil service was illegal and void for the reason that 
no charges were preferred against him and no opportunity 
given him to be heard in his own defense; that if it should 
be determined that his transfer from the inspection ser- 
vice to the quarantine service and from the quarantine 
service to the clerical service was in violation of the rules 
and regulations of the civil service of the board of health 
the plaintiff is nevertheless entitled to be reinstated to 
the position of district sanitary inspector originally and 
legally assigned to him and is entitled to the salary ap- 
pertaining to the said last mentioned position from the 
said 8th day of November to the date of his reinstatement 
if such reinstatement shall be ordered by this court. 
Rule 4 of the civil service rules provides that the com- 
petitive elass of the classified service shall be subdivided 
into six classes, among which, stated in the order that 
they were occupied by plaintiff, are found: 3, inspection 
service; 4, quarantine service, and 1, clerical service. 
This rule also provides that “appointments to the com- 
petitive elass shall be made * * * by selection from among 
those persons graded highest on the most nearly appropri- 
ate eligible list resulting from open competitive examina- 
tion." Paragraph 2 of Rule 17 provides that “It shall 
be the duty of the appointing officer to report to the com- 
mission in writing each selection made by him for ap- 
pointment to, or employment or reinstatement in any 
position in the classified service, except in the non-com- 
petitive class, upon the date thereof, stating in each case 
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the name of the appointee or employee, the title and char- 
acter of his office or employment, the date of commence- 
ment of services by virtue thereof and the amount of com- 
pensation to be paid.” Paragraph 2 of Rule 2 provides 
that “The appointing officer shall not appoint, promote 
or employ any subordinate officer or employee in the 
classified service or in any way change the official status 
of any such officer or employee except in accordance with 
these rules, and no such appointment, promotion or em- 
ployment or change of status made in contravention of 
any provisions of these rules shall be valid.” 

It would appear therefore that under the civil service 
rules herein quoted the plaintiff has since July, 1913, 
illegally, or rather in contravention of said rules, occupied 
two positions, first, in the quarantine service, and again 
in the clerical service; and that being the case it must be 
regarded that his employment in these positions was in 
the nature of an ordinary contract of employment and 
terminable at any time at the instance of either party for 
it is only by conforming to the mandates of the rules of 
the civil service commission that he is entitled to reap the 
benefits therein conferred upon its employees and of course 
his accepting and occupying this anomalous position for 
a long period of time was an abandonment of the position 
originally held by him under the civil service rules, which 
position being open and not occupied by either himself 
or any one else the board of health was perfectly at liberty 
to instate another civil service aspirant therein. Further, 
it appears that his appointments to the quarantine service 
and to the clerical service were not reported to the civil 
service commission as required by said Rule 17. “Const. 
art. 5, sec. 9, requires promotions in the civil service to 
be made according to merits, to be ascertained as far as 
practicable, by competitive examination; and Laws 1899, 
p. 795, e. 370, passed in pursuance thereof, provides that 
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telegraph operators in the city of New York shall rank 
as sergeants of police, and that the selections of captains 
shall be made from the list of sergeants. Held, that the 
designation of a patrolman as telegraph operator by the 
chief of police, intended to be permanent, was a 'promo- 
tion,' and being made without an examination was without 
effect; therefore he was not entitled to mandamus to com- 
pel the police commissioner to recognize him as telegraph 
operator of the police department.” (People v. Partridge, 
85 N. Y. S. 858, affirmed 179 N. Y. 530, 71 N. E. 1136.) 

It would therefore appear that the plaintiff was never 
legally appointed to a position in the classified service 
either as an employee in the quarantine service or as an 
employee in the clerical service and that he cannot be 
reinstated to either of said positions. 

We are therefore of the opinion that the plaintiff is 
not entitled to any back salary in any amount whatsoever 
nor is he entitled to be reinstated in any position. 

Plaintiff in person. 

H. Irwin, Attorney General, for defendants. 


TERRITORY v. KIM UNG PIL. 
No. 1352. 


RESERVED QUESTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


Susmirrrp NOVEMBER 12, 1921. DECIDED NOVEMBER 12, 1921. 


KEMP AND EpINGs, JJ., AND CIRCUIT JUDGE DEBorT 
IN PLACE OF COKE, C. J., ABSENT. 


Per Curiam: This case comes to this court upon re- 
served questions from the circuit court of the first judicial 
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circuit. The defendant was charged by indictment with 
the crime of robbery in the first degree. He demurred to 
the indictment upon the grounds (1) that said indict- 
ment does not state facts sufficient to constitute any 
offense against the laws of the Territory of Hawaii; 
(2) that said indictment is insufficient in that it does not 
allege that the said assault was made with intent to steal 
or rob. The demurrer was overruled. When the case 
came on for trial and after the jury was impaneled and 
sworn and the first witness for the prosecution was sworn 
the defendant objected to any and all evidence being 
admitted upon the same grounds set forth in the demur- 
rer. The circuit judge being of the opinion that the grav- 
ity of the questions involved made it advisable to reserve 
the questions of law raised by said objection for the con- 
sideration of this court reserved the following questions: 
(1) Does the indictment set forth facts sufficient to con- 
stitute an offense under the laws of the Territory of 
Hawaii; (2) Does the indictment sufficiently allege the 
crime of robbery? 

From the foregoing statement it is apparent that the 
circuit court in overruling the demurrer decided the iden- 
tical questions now presented to us for answers. The 
circuit court having already decided the questions now 
presented this court must decline to answer them. 

The reserved questions are returned to the circuit 
court unanswered with instructions to proceed with the 
trial. 

W. H. Heen, City and County Attorney, and H. E. 
Stafford, Second Deputy City and County Attorney, for 
the Territory. 

R. J. O’Brien for defendant. 
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L. P. LINCOLN v. GEORGE BARKER. 
No. 1343. 


Error TO CIRCUIT JUDGE THIRD CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


Arcurp NOVFMBER 29, 1921. Decipry Drci unn 5, 1921 


KEMP AND EDDINGS, JJ., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF COKE, C. J., ABSENT. 


PLFADING—defimteness and certainty. 


The allegation of the complaint must be definite and certain 
A mere reference to a lease under which petitioner claims is 
insufficient 


OPINION OF THE COURT BY EDINGS, J. 


This is a writ of error to the circuit judge of the third 
circuit of the Territory of Hawaii by which the respond- 
ent-plaintiff in error seeks to review and correct certain 
alleged errors in the proceedings and decree in the above 
entitled suit. The petitioner-defendant in error instituted 
in the circuit court of the third circuit of the Territory 
a suit in equity for an injunction and damages against 
the respondent-plaintiff in error seeking to restrain him 
from entering upon certain premises at Kauleoli, South 
Kona, Hawaii, and for damages against him for certain 
alleged trespasses committed by him upon said premises. 
The petition alleged inter alios “that he, the said plain- 
tiff, is and at all times hereinafter mentioned was the 
owner of that certain leasehold interest in those certain 
lands at Kauleoli, South Kona, County and Territory of 
Hawaii, more fully described in that certain indenture of 
lease executed and delivered to the plaintiff by Wm. J. 
Hooper, Maggie Hooper, Mrs. Mary Hooper Barker, 
Caroline Hooper Estate and Preston Hooper Estate. 
under date of April 12, 1915, as amended under date of 
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April 19, 1919, which said lease and amendment thereof 
are duly recorded in the office of the registrar of convey- 
ances at Honolulu, Hawaii,’ this being the sole attempt 
at any description of the premises in question in the 
petitioner-defendant in error’s petition, upon the filing of 
which petition the judge granted a temporary injunction 
restraining the respondent-plaintiff in error “from pick- 
ing, carrying away, converting and (or) disposing of 
coffee from the lands named in the aforesaid complaint, 
to-wit, those certain lands more fully described in that 
certain indenture of lease executed and delivered to the 
plaintiff by Wm. J. Hooper, Maggie Hooper, Mrs. Mary 
Hooper Barker, Caroline Hooper Estate and Preston 
Hooper Estate, under date of April 12, 1915, as amended 
under date of April 19, 1919, which said lease and amend- 
ment thereto are duly recorded in the office of the regis- 
trar of conveyances at Honolulu,” and “from doing all or 
any act or acts of interference of plaintiff in his occupancy 
and use of the aforesaid lands and to his rights and 
interest therein.” This temporary injunction was upon 
the hearing made final and the petitioner awarded dam- 
ages in the sum of $25 and his costs. To this petition 
the respondent-plaintiff in error demurred and among 
other causes of demurrer alleges “that said complaint 
does not describe the premises and (or) property said to 
be in question nor is the leasehold mentioned in said com- 
plaint attached to and made a part of said complaint nor 
is any description given from which said property can 
be identified." This demurrer was overruled and the 
exception to this portion of the judge’s ruling is made the 
subject of respondent-plaintiff in error’s assignment of 
error numbered 4. 

The allegations in the complaint must be definite and 
certain and set forth the facts with particularity, (22 
Cyc. 925.) And we do not regard a description of the 
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character set forth in this petition as being of such pre- 
cision, certainty and clearness as fully to apprise the 
defendant of the wrong he is alleged to have committed. 
Upon this ground the demurrer should have been sus- 
tained and the petitioner permitted to amend his petition. 

There are other assignments of error, some of which 
are not without merit, which we do not deem it necessary 
or expedient to discuss as no useful purpose can be ac- 
complished thereby, and as we are informed by counsel 
the petitioner-defendant in error has surrendered the al- 
leged lease under which he claimed any further discussion 
of the case is unnecessary. 

The decree is therefore set aside and the cause re- 
manded to the circuit judge for such proceeding not in- 
consistent herewith as may be necessary. 

C. F. Peterson for plaintiff in error. 

H. G. Middleditch for defendant in error submitted' 
the case upon the brief. 
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EMMA NAPOLEON WILCOX, H. H. WALKER, WIL- 
LIAM N. STEWART AND HAWAIIAN TRUST 
COMPANY, LIMITED, AN HAWAIIAN COR- 
PORATION, EXECUTRIX AND EXECUTORS 
AND TRUSTEES UNDER THE WILL OF AL- 
BERT SPENCER WILCOX, DECEASED, v. 
EMMA NAPOLEON WILCOX, ET AL. 


No. 1349. 


Error TO CIRCUIT JUDGE FIFTH CIRCUIT. 
Hox. W. €. ACHI, JR, JUDGE. 


SUBMITTED NOVEMBER 21, 1921. DECIDED DECEMBER 8, 1921. 


KEMP AND Epines, JJ., AND CIRCUIT JUDGE FRANKLIN 
IN PLACE OF COKE, C. J., ABSENT. 


Wiiis—residuary trust estate—income from death of testator distrib- 
uted in absence of provisions in will showing different intention. 
When a testator gives the residue of his estate to trustees and 
charges them with the duty of paying the income thereof to cer- 
tain persons and no time is prescribed in the will for the com- 
mencement of the enjoyment of the income of such residue they 
are entitled to the income of the clear residue as afterwards 
ascertained from the date of the death of the testator and the 
fact that the executors are entitled to and do retain the residu- 
ary estate in their hands until the close of administration can 
make no difference in the status of income accruing thereon 
pending the administration. 


SaMe—same—ordinary current taxes payable out of income. 


Ordinary current taxes chargeable to a trust estate are as a 
general rule payable out of the income of the trust estate. 


SaME—same-—income taz on profits from sale of portions of trust 
estate. 
An income tax levied and collected upon profits realized by a 
trust estate from the sale of stocks owned by the trust estate is 
not an ordinary current tax. 
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In this opinion where the petitioners would properly 
be referred to as executrix and executors they will for the 
sake of brevity be referred to as executors. 

The will and codicil of Albert Spencer Wilcox, after 
appointing the above named petitioners executors and 
trustees and providing for the payment of his just debts 
and funeral expenses, continues: 

“Immediately upon and continuing after the date of 
my death, until my trustees shall receive and begin their 
administration of my residuary trust estate and until 
the income of said residuary trust estate shall be available 
and be regularly paid, in lieu hereof, under the provisions 
of paragraph ‘third’ of this will, I direct my executors to 
set apart and pay the following specific monthly sums to 
the persons therein named, to receive the same for their 
support, maintenance and disposition, preferably out of 
income, but resorting to principal if necessary, to wit: 

“(1) To my wife, Emma Napoleon Wilcox, if she shall 
survive me, but to cease on her death, the sum of one 
thousand dollars ($1,000) per month” (raised by the 
codicil to $2500 per month) ; 

“(2) To Ethel K. Mahelona Wilcox, daughter of my 
said wife by her former marriage to Samuel Mahelona, 
and now the wife of Gaylord P. Wilcox, the sum of one 
hundred and fifty dollars (3150) per month; or in case 
of her death, then to her lawful issue by right of repre- 
sentation ; 

*(3) To Allen C. K. Mahelona, son of my said wife by 
her former marriage to said Samuel Mahelona (now also 
known as Allen Wilcox) the sum of one hundred dollars 
($100) per month; or in case of his death, then to his 
lawful issue by right of representation" (raised by the 
codicil to $150 per month) ; 

*(4) To Mary Kaui (daughter of Mary Niu) now 
the wife of Archibald Andrew, the sum of one hundred 
and fifty dollars ($150) per month; or in case of her 
death, then to her lawful issue by right of representation. 

“Subject only to the foregoing special provisions, I 
hereby give, devise and bequeath unto my trustees all of 
my property and estate, real, personal and mixed of every 
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kind and description and wheresoever situate, of which I 
shall die seized or possessed or to which I may be entitled 
at the time of my death, to have, hold, use and apply the 
same in trust for the following uses and purposes and 
according to the following terms, that is to say: 

“First. Immediately upon my death to transfer and 
deliver to my said wife, Emma Napoleon Wilcox, if she 
shall survive me, as her own absolutely, all of my house- 
hold furniture * * *, Should my said wife not survive me, 
this devise shall lapse, and said property shall become 
part of the residuary estate. 

“Second. Also, immediately upon my death, to set 
apart and extend for the free use, occupancy, benefit and 
enjoyment of my said wife, Emma Napoleon Wilcox, if she 
shall survive me, and so long as she shall live, the several 
lands, with the iniprovements thereon, comprising my two 
separate residence premises at Lihue and at Hanalei, on 
the Island of Kauai, namely:" (Here follows a descrip- 
tion of the two residence premises and provision for the 
partition thereof after the death of testator's wife Emma 
Napoleon Wilcox, or if she should not survive him upon 
his death.) By the codicil the paragraph last above is 
revoked aud the widow given a fee simple estate in said 
premises. 

“Third. <All of the residue and remainder of my 
estate shall be held by my trustees under this will as à 
capital fund for and during the joint lives of the said 
Emma Napoleon Wilcox, Ethel K. Mahelona Wilcox, 
Allen €. K. Mahelona, Mary Kaui Andrew, and any child 
or children of my marriage with said Emma Napoleon 
Wilcox, and until the death of the last survivor of them, 
and thereupon my trustees shall make final division and 
distribution thereof as hereinafter provided. 

“The trust by this paragraph created with respect to 
my residuary estate shall be administered during the con- 
tinuance thereof, according to the following specific provi- 
sions, that is to say: 

“My trustees shall hold, manage and control the prop- 
erty thereof in such manner as in their discretion and 
best judgment shall seem for the best interests of the trust 
estate as a whole and of all of the beneficiaries thereof; 
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with full power," etc. (Here follow provisions as to the 
authority of the trustees to sell, manage, etc.) 

“They shall receive and collect the income of said 
residuary trust estate and after the payment therefrom 
from time to time of the costs of management, mainte- 
nance and administration of the trust estate, and also the 
taxes and the general expenses of maintenance and 
upkeep of the buildings, fences, and other improvements 
on said homestead residence premises at Lihue and at 
Hanalei, during the lifetime of my said wife, as my 
trustees shall in their discretion deem proper therefor, 
and also after the payment of a reasonable commission 
to themselves as compensation for their services here- 
under, to divide and apply the net income thereof as 
follows: 

“First. Until the final payment in full of all of the 
pecuniary bequests in this will hereinbefore denominated 
‘(a)’ to ‘(h)’ inclusive, to set apart therefrom, as a first 
and preferred charge or requirement to be met out of the 
same, the following yearly sums to be paid in monthly 
instalments to the following persons, to-wit: 

“(1) To my said wife, Emma Napoleon Wilcox, if 
she shall survive me, and so long as she shall live, the sum 
of twelve thousand dollars ($12,000) per annum" (raised 
by the codicil to $30,000 per annum) ; 

“(2) To the said Ethel K. Mahelona Wilcox, or in 
case of her death, then to her lawful issue by right of rep- 
resentation, during the continuance of this trust, the sum 
of eighteen hundred dollars ($1800) per annum; 

*(3) To the said Mary Kaui Andrew, or in case of 
her death, then to her lawful issue by right of represen- 
tation, during the continuance of this trust, the sum of 
eighteen hundred dollars ($1800) per annum; 

“(4) To the said Allen C. K. Mahelona, or iu case of 
his death, then to his lawful issue by right of represen- 
tation, during the continuance of this trust, the sum of 
twelve hundred dollars ($1200) per annum" (raised by 
the codicil to $1800 per annum) ; 

“Second, after the said fixed annual preferred pay- 
ments of income shall be made or set apart each year, 
one-fifth (1/5) of the remaining net income of this trust 
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estate shall be set apart by my trustees and annually or 
oftener divided and paid in equal shares among all of my 
own nephews and nieces during the continuance of this 
trust, including by right of representation, the lawful 
issue of any of them who shall die or have died; 

“Third, the remaining four-fifths (4/5) of said net 
income (after said fixed annual preferred payments of 
income shall have been set apart as aforesaid) shall be 
divided and applied as follows: Until the final payment 
in full of all said pecuniary bequests hereinafter denomi- 
nated ‘(a)’ to ‘(h)’ inclusive, said four-fifths of income 
shall be subject to be applied by my trustees m their 
absolute discretion and judgment toward the payment of 
the following pecuniary bequests, either any one or more 
of them in full in preference or priority over any other or 
others, or any one or more in part, or pro rata among all 
or any of them, as the trustees may decide, and the trus- 
tees may accordingly at any time or times and from time 
to time during the continuance of this trust, take, use 
and apply the same, in whole or in part, or hold or use 
any part of the same for equalization of said fixed annual 
preferred payments of income. The pecuniary bequests 
herein mentioned are the following:’ (Here follows a 
list of the pecuniary bequests “(a)” to “(h)” inclusive, 
amounting approximately to $50,000.) 

“Fourth, after the full and final payment of all of 
said pecuniary bequests hereinabove denominated *(a)' to 
‘(h)’ inclusive, all of the said four-fifths portion of net 
income shall be divided and paid by my trustees annually ' 
or oftener as follows: One-half thereof (equal to two- 
fifths of the entire net income from the whole residuary 
trust estate) to my said wife, Emma Napoleon Wilcox, 
so long as she shall live; and the other one-half thereof 
(also equal to two-fifths of the entire net income from the 
whole residuary trust estate) shall be paid in equal 
shares to the said Ethel K. Mahelona Wilcox, Allen C. 
K. Mahelona and Mary Kaui Andrew, and any child or 
children of my marriage with the said Emma Napoleon 
Wilcox, the lawful issue of any of them who may die or 
have died to take the share of the deceased parent by 
right of representation. 


224 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


“Fifth, upon and after the death of my said wife (or 
Should she not survive me, then upon and after my own 
death), and after all of the said pecuniary legacies denom- 
inated as ‘(a)’ to ‘(h)’ inclusive have been paid in full as 
aforesaid, all of said four-fifths portion of the net income 
from said residuary estate shall be divided and paid in 
equal shares to the said Ethel K. Mahelona Wilcox, Allen 
C. K. Mahelona, and Mary Kaui Andrew, and any child 
or children of my marriage with said Emma Napoleon 
Wilcox, the lawful issue of any of them who may die or 
have died to take the share of the deceased parent by 
right of representation." 

The further provisions of the will are not pertinent to 
the matter now before us. The testator died July 7, 
1919, and his will and codicil were duly admitted to pro- 
bate in the fifth circuit and the above named petitioners 
were duly appointed executors thereunder. Deceased. left 
surviving him his widow, Emma Napoleon Wilcox, and 
two step-children, Ethel K. Mahelona Wileox aud Allen 
C. K. Mahelona, also known as Allen Wilcox, and an 
adopted daughter, Mary Kaui Andrew. He also left sur- 
viving him a number of nephews and nieces, all of whom 
are beneficiaries under the will and codicil either by 
name or by description. A further class of beneficiaries 
consists of the minor children of the nephews and nieces 
to whom the trust estate will be distributed upon the 
termination of the trust. The petitioners herein as execu- 
tors filed an account in the probate court on May 18, 1920, 
and prayed for a partial distribution of the assets of the 
estate. On June 29, 1920, the court approved said account 
and directed the petitioners as executors to deliver over 
to themselves as trustees certain personalty of the estate, 
to wit, stocks, bonds and notes amounting to $4,250,000. 
and also cash in the sum of $200,000, this latter being 
income accruing after the death of the testator and 
received by the petitioners as executors. The actual 
transfer was made July 7, 1920. The petitioners as 
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executors at the time of the partial distribution to the 
trustees retained a portion of the property of the estate 
to pay the federal estate and territorial inheritance taxes 
and now hold principal of the estate amounting to about 
$300,000, and accumulated income of the estate amount- 
ing to about $97,000. All of the taxes have been paid. 
The petitioners as executors made the specific monthly 
payments of $2500 and $150 respectively to the widow 
and the three children from July 7, 1919, to July 7, 1920, 
the date of the transfer to the trustees, but have not made 
any since that date. "The closing of the administration 
and the final account of the executors and final distribu- 
tion of the remaining assets of the estate will be post- 
poned to some time in 1922 owing to ancillary adminis- 
tration in California. Petitioners as trustees have paid 
from the income of the trust estate the taxes and expenses 
of maintenance, repairs, etc., of the Lihue and Hanalei 
residence premises, and from July 7, 1920, have made the 
same monthly payments to the widow and three children 
up to October 7, 1920, since which date they have not 
made any such monthly payments to any of said four 
respondents but have distributed the net income of the 
trust estate to the beneficiaries named in the will without 
first paying said specific monthly sums, one-fifth thereof 
to the testator's nephews and nieces; two-fifths thereof to 
the widow and two-fifths thereof to the three children. 
They are holding the $200,000 paid to them by the execu- 
tors on July 7, 1920, pending an adjudication as to 
whether it is to be treated as income and distributed or 
as principal of the trust estate. Some time during the 
vear 1920 the petitioners as executors, in order to secure 
funds with which to pay the federal estate and territorial 
inheritance taxes, sold stocks belonging to the trust estate 
for which they realized a sum $214,370.77 in excess of the 
appraised value thereof, said appraised value being the 
15 
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market value of said stocks on the date of testator's 
death. On March 15, 1921, the petitioners as executors 
filed a federal income tax return on behalf of the estate 
covering the 1920 income, showing a total gross income of 
$438,251.47 including the $214,370.77 profit on the sale of 
stocks. The return further shows that the total federal 
income tax was $219,796.98 and that if there had been no 
profit from the sale of investments the trustees would 
have been compelled to pay a tax of only $72,746.42, so 
that the inclusion of the said sum of $214,370.77, being 
profit from the sale of stocks, increased the income tax 
due and payable by the estate by the sum of $147,050.56. 

In view of all of the foregoing the petitioners in their 
capacities both as executors and as trustees brought their 
bill for instructions in the fifth circuit court joining all 
parties interested and asked for the instruction of the 
court upon five questions, two of which are as follows: 

*(a) Should the aforesaid two hundred thousand dol- 
larg paid as aforesaid by said executors to said trustees 
on July 7, 1920, and also any other additional accumu- 
lated income so paid by said executors to said trustees on 
the final closing of the probate administration of said 
estate and the final distribution of said estate, be consid- 
ered and treated by said trustees as income of said trust 
estate to be paid out to ihe persons who are entitled to 
receive the income of said trust estate or as principal of 
said trust estate to be held as said principal by said 
trustees?" 

*(e) Is a gain realized from the sale of an investment, 
capital to be held by the trustees or income to be paid to 
the life tenants of the estate, and if it is held to be capital 
should petitioners, as executors, pay the federal income 
tax for the calendar year 1920 out of the principal or out 
of the income of the estate, or should they pay said 
income tax partially out of the principal and partially 
out of income of said estate, and if so what proportion of 
the tax should each bear?" 

The matter was presented by all of the parties before 
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the circuit judge of the fifth circuit court by evidence, oral 
arguments and briefs, after which a decree was rendered 
in part as follows: 

“(a) The two hundred thousand dollars ($200,000) 
paid by said executors to said trustees on July 7, 1920, 
being accumulated income from personal property re- 
ceived by said executors prior to said date, and also any 
other additional accumulated income so paid by said 
executors to said trustees on the final closing of the pro- 
bate administration of said estate and the final distribu- 
tion of said estate, shall be considered and treated by said 
trustees as income of said trust estate and paid out to the 
persons who are entitled to receive the income of said 
trust estate; and that * * * 

*(e) The gain realized from the sale by said execu- 
tors of investments owned by said estate at a profit, being 
the excess of the selling prices of said investments over 
their values on July 7, 1919, the date of the death of the 
testator, amounting to two hundred fourteen thousand 
three hundred seventy and 77/100 dollars ($214,370.77) 
is capital and not income and should be held as such by 
the trustees, and that portion of the federal income tax 
for the calendar year 1920 payable by said estate caused 
by the said profits realized by said sale, to wit, one hun- 
dred forty-seven thousand fifty and 56/100 dollars 
($147,050.56) should be charged against and paid out of 
the principal of said estate. and the remainder of the 
said federal income tax for the calendar year 1920 pay- 
able by said estate, to wit, seventy-two thousand seven 
hundred forty-six and 42/100 dollars (312,746.42) should 
be charged against and paid out of the income of said 
estate by said executors." 

With the questions D, € and D and the decree ren- 
dered thereon the remaindermen are not concerned but 
they have brought their writ of error alleging error in 
paragraphs A and E of the decree, the assignments of 
error being as follows: 

(1) “That the circuit judge erred in his decree hereto- 
fore and on, to wit: the 14th day of June, 1921, rendered 
and filed by him in that he failed to order, adjudge and 
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decree that the sum of two hundred thousand dollars 
($200,000) paid by the executors to the trustees on July 
7, 1920, together with any other accumulated income so 
paid by said executors to said trustees on the final closing 
of the probate administration of the estate of A. S. Wil- 
cox, deceased, and the final distribution of said estate 
should be considered, treated and held by said trustees as 
principal of the said estate, and in that he did order, 
adjudge and decree that the said sum of two hundred 
thousand. dollars ($200,000) paid by the said executors 
to the said trustees on said July 7, 1920, together with 
any other accumulated income so paid by said executors 
to said trustees on the final closing of the probate admin- 
istration of the said estate, and the final distribution of 
said estate, should be considered and treated by said 
trustees as income of said trust estate, and paid out to 
the persons who are entitled to receive the income of said 
trust estate.” 

(2) “That the circuit judge erred in his decree hereto- 
fore and on, to wit: the 14th day of June, 1921, rendered 
and filed by him in the above entitled cause in that he 
failed to order, adjudge and decree that the executors of 
the said estate of A. S. Wilcox, deceased, should pay the 
federal income tax for the calendar year 1920 wholly 
out of the income from the said estate, and in that he 
did order, adjudge and decree that that portion of the 
federal income tax for the calendar year 1920, payable by 
said estate caused by the gain realized from the sale at a 
profit by said executors of investments owned by said 
estate (said profits amounting to the sum of $214,370.77) 
to wit: one hundred forty-seven thousand fifty and 
56/100 dollars ($147,050.56) should be charged against 
and paid out of the principal of said estate.” 

In the court below all of the parties conceded that the 
$214,370.77 profit realized by the executors from the sale 
of stocks owned by the estate at an advance over the 
value of said stocks at the testator’s death is capital and 
not income and the circuit judge so founda finding with 
which of course the remaindermen are satisfied. 

We will consider the two assignments of error in their 
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order: First. Is the accumulated income which the 
executors turned over to the trustees on July 7, 1920, and 
such other income as they may hereafter turn over to 
the trustees to be treated by them as income and distrib- 
nted or should it be held as part of the corpus or capital 
fund of the estate? When a testator gives the residue of 
his estate to trustees and charges them with the duty of 
paying the income thereof to certain named persons and 
no time is prescribed in the will for the commencement of 
the enjoyment of the income of such residue they are 
entitled to the income of the clear residue as afterwards 
ascertained from the date of the death of the testator and 
the fact that the executors are entitled to and do retain 
the residuary estate in their hands until the close of the 
administration can make no difference in the status of 
income accruing thereon pending the administration. If 
therefore the payment or delivery of the residuary estate 
to the trustees by the executors be postponed until the 
close of administration and the executors have in the 
mean time collected the income earned by the securities in 
which the residuary estate is invested and delivered it 
together with the securities to the trustees they must in 
the absence of provisions in the will indicating that the 
testator had a different intention treat such sum so deliv- 
ered to them as income and distribute it in aceordance 
with the terms of the will. (Green v. Green, 30 N. J. 
Iq. 451; Bancroft v. Security Co., T4 Conn. 218, 50. Atl. 
135; Green v. Blackwell, 32 N. J. Eq. 168; Lovering v. 
Minot, 9 Cush, 151; Minot v. Amory et al, 2 Cush. 377; 
Sargaut v. Sargent, 103 Mass. 297; Cushing v. Burrell, 
137 Mass. 21; Weld v. Putnam, 10 Me. 209.) There is 
nothing in Fitchie v. Brown, 18 Haw. 52, or Campbell 
Fist. v. Campbell-Parker, 18 Haw. 34, inconsistent with 
the rule above announced. In Fitehie v. Brown the provi- 
sions of the will are so entirely different from the provi- 
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sions in this case as to require no comment. The provi- 
sions of the James Campbell will ditfer in material 
respects from the provisions of the will in the present 
case, and while the syllabus in the Campbell case, cited 
by the remaindermen, to the effect that “a provision in 
the will that income be paid by trustees to the widow and 
children. does not entitle the widow and children to in- 
come beginning with the death of the testator but only 
from and after the discharge of the executors,” standing 
alone gives color to the argument of the remaindermen, 
an examination of the will there under consideration 
destroys the effect of this argument. In the Campbell 
will the testator directed that after the payment of his 
debts, etc., and the aforesaid provision for his wife (pay- 
ment to her of such amount as the probate judge would 
approve for maintenance), his executors should obtain a 
decree of distribution of his estate. He then devised and 
bequeathed to the trustees named in the will who should 
be living at the date of such decree all of the rest, residue 
and remainder of his estate not otherwise given, ete., in 
trust. The will then continues: “With respect to all 
property which shall be so distributed to them, * * * I 
direct my trustees aforesaid to reduce it to possession 
* * * and to collect all the rents, issues, profits, income 
and revenue thereof, * * * to invest * * * all moneys 
that shall come to their hands by virtue hereof and which 
are not otherwise herein specifically bequeathed, assigned 
or appropriated." The statement of the law as contained 
in the syllabus above quoted mast be read in the light of 
the provisions of the will the court was then considering. 
When so considered we find nothing inconsistent with the 
rule which we have announced. 

We must therefore examine the will to ascertain 
whether it fixes the time when the life tenants shall begin 
the enjoyment of the income for if it does the will must 
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govern, The will does not in express terms fix such a 
time but the remaindermen claim that certain provisions 
of the will, read in the light of the record in this case, do 
fix such a time by necessary implication and that the time 
so fixed is the date when the estate was turned over to 
the trustees. They first call attention to the provisions of 
the will by which the testator provided for the payment to 
his wife, his two stepchildren and his adopted daughter of 
specific sums monthly, and particularly the following: 
“Immediately upon and continuing after the dale of my 
death until my trustees shall receive and begin their 
administration of my residuary trust estate and until the 
income of such residuary trust estate shall be available 
and be regularly paid in lieu hereof under the provisions 
of paragraph third of this will I direct my executors to 
set apart and pay the following specific monthly sums,” 
ete. From this it is argued that it was the testator's 
intention that the division and application of the income 
by the trustees is to be “in lieu" of the specific monthly 
payments required to be made to the wife and children 
by the executors and that this provision is inconsistent 
with the idea that they were to share in the income as 
such until the trustees should receive and begin their 
administration of the residuary trust estate. Other pro- 
visions in the will are stressed by the remaindermen but 
we do not consider it necessary to refer to them as in our 
opinion they have no bearing on the question. 

On the other hand the life tenants point out that the 
testator, immediately following the provision for the pay- 
ment to his wife and children of the specific monthly sums, 
provided that “subject only to the foregoing special pro- 
visions I hereby give, devise and bequeath unto my trus- 
tees all of my property and estate, real, personal and 
mixed, of every kind and description and wheresoever 
situate, of which I shall die seized or possessed, or to 
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which I may be entitled at the time of my death, to 
have and to hold, use and apply the same in trust for 
the following uses and purposes and according to the 
following terms.” From this they argue that what the 
testator gave to his trustees in trust consists only of 
the estate of which he should die seized and possessed 
or to which he might be entitled at the time of his death. 
They then point out that the next provision of the will 
required the trustees to make certain disposition of por- 
tions of his estate, those portions being certain house- 
hold furniture and certain specified real estate at Lihue 
and Hanalei. The next provision of the will is that “all 
of the residue and remainder of my estate shall be held 
by my trustees under this will as a capital fund” for 
and during the lives of certain persons therein named 
and until the death of the last survivor of them and di- 
rects the trustees to divide and apply the net income 
thereof in certain proportions to certain persons named 
and described therein. It is the claim of the life tenants 
that the provisions to which we have just referred make 
it clear that the capital fund, the income of which was 
to be paid to the life tenants, was fixed at the date of 
the death of the testator and consists only of the property 
of which he died seized or possessed or to which he was 
entitled at the time of his death and that this would not 
include any part of the income which accrued after his 
death. 

The provisions of the will to which we have just re- 
ferred so clearly indicate that it was the intention of 
the testator that the capital fund to be finally distributed 
should consist only of the property of which he died 
seized or possessed or to which he might be entitled at 
the time of his death that the provisions of the will upon 
which the remaindermen rely do no more than make it 
doubtful what the iestator's intention was as to income 
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accruing after his death and before the close of adminis- 
tration. Under such circumstances the general rule above 
announced will be applied. 

Second. Should that portion of the federal income 
tax for 1920 occasioned by the sale at a profit of se- 
curities owned by the trust estate be paid out of the 
ordinary income of the trust estate or should it be paid 
out of the principal of said estate as was held by the 
circuit judge? There is nothing contained in the will 
from which we can ascertain the intention of the testa- 
tor as to which fund such a tax should be paid out of. 
It is admitted by all parties at interest that ordinary 
current taxes are as a general rule payable out of the 
income of a trust estate. The question then is whether 
this is an ordinary current tax. If it is obviously it 
must be paid out of the income. But in our opinion it 
is not an ordinary current tax. The argument of counsel 
for the guardian ad litem of the remaindermen that this 
is an ordinary tax because it is a tax which will run 
from year to year so long as the government has need of 
money the same as any other property or income tax is 
sound only when applied to the general nature of an in- 
come tax. The profit upon which this tax is levied is 
decidedly not ordinary income in the sense that dividends 
and interest are. It is true that under the federal in- 
come tax statute such a profit is held to be income and 
therefore taxable under that statute as such (Merchants 
Loan & Trust Co. v. Smictanka, Vol. 41 West. Pub. Co.'s 
Supreme Court Reporter, 386), but it is not such income 
as is likely to recur from year to year as is ordinary in- 
come from dividends, interest, ete. A tax levied upon 
such a profit as income is therefore not an ordinary cur- 
rent tax. 

There is another reason why in our opinion this par- 
ticular tax should not be paid out of income. The total 
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taxable income of this estate for the year 1920, including 
the profit realized from the sale of securities, was $438,- 
251.47. If the corpus of the estate is entitled to be en- 
riched to the extent of the whole profit realized from the 
sale of securities the estate is left with an income of 
only $223,880.70 out of which must be paid an income 
tax of $219,796.98, leaving only $4083.72 out of a year's 
income from this vast estate to be distributed to those 
for whom the testator has shown the most solicitude 
while the estate which ultimately goes to those more re- 
mote from the testator would be enriched by $214,870.77. 
Such a result would be inequitable and should be avoided 
if possible. The apportionment made by the circuit judge 
is equitable. It leaves the corpus of the estate richer by 
$67,820.21 than it was before the sale and at the same 
time allows the life tenants a reasonable income for the 
year in which the sale was made considering the value 
of the estate involved. 

The decree of the circuit judge should be affirmed 
and it is so ordered. 

Frear, Prosser, Anderson & Mara for petitioners. 

Peters & Sinith for the guardian ad litem of the minor 
respondents-plaintiffs in error. 

Smith, Warren & Stanley for the widow. 

Mott-Smith & Lindsay for the nephews and nieces of 
deceased. 

Watson, Clemons & Hite for the children of deceased. 
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KIYONO IWAMOTO r. J. D. MEDEIROS. 
No. 1363. 
Movion TO DIsMiss Bist OF IiXCEPTIONS. 


Argued January 4, 1922. Decided January 9, 1922 


CoKE, C. J., KEMP AND Epincs, JJ. 


This cause is now before us on a motion interposed 
by the plaintiff-appellee to dismiss the appellant's bill of 
exceptions. The motion is based on the failure of ap- 
pellant to file his opening brief within fifteen days after 
the appeal was placed upon the calendar as provided for 
in Rule 3 of the supreme court. The cause was docketed 
and placed on the calendar on November 29, 1921. No 
brief was filed by appellant nor did he make any appli- 
cation for an extension of time within which to file his 
brief, and on December 28, 1921, the motion to dismiss 
was interposed. Under the rule the appellant should 
have filed his brief on or before December 14, 1921 or 
applied for an extension of time. His failure to do 
either or to make any showing which might exeuse his 
inaction brings the cause within the principle laid down 
in Keahilihau v. King, 25 Haw. 139. 

The motion is granted and the cause dismissed. 

C. S. Carlsmith for the motion. 

Marguerite K. Ashford contra. 
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IN THE MATTER OF THE APPLICATION OF 
FRED W. LAW FOR A WRIT OF HABEAS 
CORPUS. 


No. 1311. 


ORIGINAL. 


HEARD DrckxBkR 30 AND 31, 1921, 
AND JANUARY 3, 1922. DecipeD JANUARY 18, 1922. 


Coke, C. J., KEMP AND EbiNGS, JJ. 


BAiL—surety company. 

By virtue of section 54, Act 115, S. L. 1917, every surety com- 
pany which has complied with the prescribed regulations and 
obtained a license to do business is qualified to become surety 
upon any bond authorized or required by the laws of the Territory. 


SamMEe—same—ownership of property not required, 

The provisions contained in sections 3741 and 3742 R. L. 1915 
making it necessary for the surety on a bail bond to own prop- 
erty within the Territory are abrogated by Act 115 S. L. 1917 in 
so far as those provisions apply to licensed surety companies. 


OPINION OF THE COURT BY COKE, C. J. 


This proceeding is before the court upon a writ of 
habeas corpus issued out of this court upon the petition of 
Fred W. Law, a person claiming to be imprisoned without 
warrant of law. The facts of the proceeding are as fol- 
lows: On December 5, 1921, the petitioner Law was con- 
victed in the circuit court of the first judicial circuit of 
the Territory upon an indictment charging him with the 
crime of embezzlement. On the 9th day of December, 
1921, the petitioner was by the court sentenced to impris- 
onment in the Oahu prison for the term of one year. Peti- 
tioner thereupon gave notice of his intention to appeal 
from the verdict and judgment of conviction to the 
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supreme court of the Territory and the circuit judge fixed 
the amount of his bail pending the appeal in the sum of 
$2000. Thereafter petitioner executed a bond in the 
amount fixed with the United States Fidelity & Guaranty 
Company, a corporation organized and existing under the 
laws of the State of Maryland, as surety. The circuit 
judge refused to accept the bond and the petitioner insti- 
tuted this proceeding. Mr. Jarrett, the high sheriff, made 
return to the writ setting forth that he holds the peti- 
tioner under a mittimus duly issued out of the circuit 
court. 

The decision of the circuit judge upon the sufficiency 
of the bond is not before us and we are left largely to con- 
jecture respecting the reasons which prompted the circuit 
judge in his refusal to approve the bond. It is, however, 
stipulated by counsel that one of the reasons which the 
circuit judge advanced for his action in refusing to ap- 
prove the bond was that it did not appear that the surety 
company owned any property within the Territory of 
Hawaii. If this were the sole reason actuating the judge 
in his disapproval of the bond we would be compelled to 
hold that error had been committed and that the peti- 
tioner is entitled to the relief sought. 

Formerly the law was that no person could be re- 
ceived as à surety for the appearance of a party accused 
who did not own or possess property either real or per- 
sonal within the Territory of double the value of the 
amount of the bail bond and where a single surety exe- 
cuted a bond it was necessary that he possess unincum- 
bered real property within the Territory of double the 
value of the amount of the bond. (See Sees. 3741, 3742 
R. L. 1915.) By subsequent legislation these requirements 
were modified and a surety company, either domestic or 
foreign, could become surety upon bail bonds if it had re- 
ceived from the insurance commissioner a certificate of 
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authority to transact business within the Territory and in 
case of a foreign insurance company it was required to 
file a bond in the sum of $2500 with condition that the 
surety on such bond would be responsible in the amount of 
said bond for all judgments, decrees or orders given, made 
or rendered against the principal on said bond by any court 
of the Territory for the payment of money. It appears 
from the record that the United States Fidelity & Guar- 
anty Company has complied with all of the requirements 
prescribed by the laws of the Territory and has given the 
bond required and has been duly granted a certificate of 
authority by the insurance commissioner to transact in- 
surance business in Hawaii. Dy virtue therefore of see- 
tion 54 of Act 115 S. L. 1917 the United States Fidelity & 
Guaranty Company was qualified to become surety on the 
bond required of the petitioner. We think it is clear that 
by the language of the insurance law just referred to it 
was intended to qualify every surety company which has 
complied with the regulations to become surety upon any 
bond authorized or required by the laws of the Territory 
and that the provisions contained in sections 3741 and 
3742 R. L. 1915 making it necessary for the surety to own 
property within the Territory are abrogated by Act 115 
S. L. 1917 in so far as those provisions apply to surety 
companies. 

The circuit judge, however, may have based his action 
upon other grounds. <A review of the record discloses 
that the bond in question was executed by the surety 
company by Herman Luis, who assumes to be its attor- 
ney-in-fact There is a power of attorney in the record 
before us in which the United States l'idelity & Guaranty 
Company designates Philip L. Lee, A. N. Campbell and 
R. W. Shingle of Honolulu to act as its attorneys-in-fact 
in this Territory. "There is no showing whatsoever that 
Mr. Luis possessed authority to execute the bond in the 
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name of the company and for aught that we know the 
circuit judge may have assigned this fact as one of his 
reasons for refusing to approve the bond. 

In view, therefore, of the state of the record we must 
presume that the action of the court below was supported 
by the facts presented to it. 

Our conclusions are that the writ prayed for should be 
denied and the petitioner remanded to the custody of the 
high sheriff and it is so ordered. 

G. K. French for petitioner. 

H. E. Stafford, Virst Deputy City and County Attorney, 
for respondent. 


IN THE MATTER OF THE APPOINTMENT OF A 
GUARDIAN OF THE PROPERTY OF ICHIRO 
OKAMURA, A MINOR. 


No. 1306. 


RESERVED QUESTIONS FROM CIRCUIT JUDGE FOURTIL CIRCUIT, 
Hox. €. K. QUINN, JUDGE. 


SURMITTFD JANUARY 4, 1922. DkcibEp JANUARY 19, 1922. 
Coke, €. J., KEMP AND pines, JJ. 


GUARDIAN AND Wanp--cancellation of appointment. 


The mere fact that a guardian may be in a position to commit 
an illegal act is not sufficient to warrant the cancellation of his 
letters of guardianship although if he does commit the act it 
may be cause for his removal. 


OPINION OF THE COURT BY EDINGS, J. 
The facts in this case as appear by the stipulation 
filed herein are as follows: The said Ichiro Okamura 
was born in the district of North Hilo, County and Terri- 


240 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


tory of Hawaii, on January 28, 1916; that he is the son 
of Juichi Okamura, a resident of said district; that the 
said Juichi Okamura is a subject of the Emperor of 
Japan and incapable of naturalization as a citizen of the 
United States; that said minor is the owner of a certain 
tract of homestead land situated at Papaaloa in the 
County and Territory of Hawaii, the same being lots 
Nos. 15, 88 and 89 of the Manowaiopae homestead tract 
containing an area of 37.775 acres according to the 
special homestead agreement No. 1071, Land Patent 6951 
to James D. Fraser, the said special homestead agree- 
ment No. 1071 having been issued to the said James D. 
Fraser on the 20th day of December, 1914, and the said 
patent having been executed and delivered to him on 
the 24th day of November, 1917. "The said special home- 
stead agreement and the said patent were issued to the 
said James D. Fraser subject to the provisions of au act 
of Congress entitled *An Act to Provide a Government 
for the Territory of Hawaii,” approved April 30, 1900, 
and usually referred to as the “Organic Act," which pro- 
hibits the transfer of any interest in or control of the 
land described herein to any alien without the consent 
of the land commissioner and the governor of the Ter- 
ritory of Hawaii. On or about the 26th day of August, 
1919, the said James D. Fraser conveyed and transferred 
the said land in said special homestead agreement and 
said patent described to the said Ichiro Okamura. On 
or about the 26th day of January, 1920, Juichi Okamura, 
the father of said minor, was by the judge of the circuit 
court of the fourth cireuit of the Territory appointed 
guardian of the property of the said Ichiro Okamura. 
At the time of the appointment of said guardian the 
said judge of the circuit court of the fourth circuit was 
not duly advised of the fact that the estate of the said 
minor consisted largely of the homestead land in question 
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and was not advised that the question of the legality 
of said appointment might be in doubt by reason of the 
said provisions of the Organic Act prohibiting the trans- 
fer of any interest in or control of homestead lands to 
any alien without the consent of the land commissioner 
and governor as aforesaid. The entire estate and prop- 
erty of the said minor consist of the land in question 
and the profits derived from agricultural operations con- 
ducted on said land. The land commissioner and the 
governor did not consent to the transfer of the said land 
to the said Ichiro Okamura and did not consent to the 
appointment of the said Juichi Okamura as guardian 
of the said property of the said minor. 

Upon this statement of facts the attorney general of 
the Territory of Hawaii filed a petition on behalf of and 
as the next friend of Ichiro Okamura in the said cir- 
euit court of the fourth circuit praying that the letters 
of guardianship issued to said Juichi Okamura be can- 
celed and a proper and legally competent person be ap- 
pointed in his stead and the following questions were 
reserved to this court: 


“Did the said Juichi Okamura, by his said appoint- 
ment as guardian of the property of said Ichiro Oka- 
mura, a minor, acquire such an interest in or control 
of the lands described in the petition herein as to render 
said appointment illegal and (or) void as being in con- 
travention of the provisions of the Organic Act of the 
Territory of Hawaii?" . 

"If * * * answered in the affirmative should the 
letters of guardianship heretofore issued to Juichi Oka- 
mura be canceled * * * as prayed?" 

Section 73 of the Organic Act is in part as follows: 

“No land for which any such certificate, lease, or 
agreement shall hereafter be issued, or any part there- 
of or interest therein or control thereof shall, without 
the written consent of the commissioner and governor, 
thereafter, whether before or after a homestead lease or 
16 
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patent has been issued thereon, be or be coniracted to 
be in any way, directly or indirectly, by process of law 
or otherwise, conveyed, mortgaged, leased, or otherwise 
transferred to or acquired or held by or for the benefit 
of any alien or corporation; or, before or after the is- 
suance of a homestead lease or before the issuance of 
a patent, to or by or for the benefit of any other person; 
or, after the issuance of a patent to or by or for the 
benefit of any person who owns, holds, or controls, di- 
rectly or indirectly, other land or the use thereof the 
combined area of which and the land in question exceeds 
eighty acres: Provided, That these prohibitions shall not 
apply to transfers or acquisitions by inheritance or 
between tenants in common." 

A careful review of the record in this case fails to 
impress this court with the necessity or practicability of 
answering the first question reserved either in the nega- 
tive or affirmative. "This question appears to us to be 
purely academic and based principally upon the appre- 
hension of the petitioner that the guardian may use his 
position as such to enable him to perpetrate an illegal 
act. 

This of course does not and cannot affect the legality 
of the appointment of the guardian. That appointment 
is upon its face legal and valid and the subsequent acts 
of the guardian, while they may furnish cause for his 
removal, cannot affect the validity of his appointment. 

The second question reserved is, namely, *Should the 
letters of guardianship heretofore issued to Juichi Oka- 
mura be canceled?" Under the provisions of section 73 
of the Organic Act, upon which the petitioner relies, 
the guardian, if his interest in or control of the lands 
in question, comes within the prohibitions therein enu- 
merated, has the right to apply to the commissioner and 
the governor for their written consent to his control of 
the land and he should be permitted to avail himself of 
the privilege accorded him by the act. 
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This question is therefore answered in the negative. 

Harry Irwin, Attorney General and as next friend, 
for the minor. 

Russcll & Patterson for respondent. 


IN THE MATTER OF THE ESTATE OF THOMAS 
K. LALAKEA, DECEASED. 


No. 1329. 


ERROR ro CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. €. K. QUINN, JUDGE. 


ARGUED JANUARY 5, 1922. DECIDED FEBRUARY 14, 1922. 


Coxe, ©. J., KEMP AND EDINGS, JJ. 


EXECUTORS AND ADMINISTRATORS—appointment of master to examine 
accounts. 

A master appointed to examine and report upon the final ac- 
count of an administrator may be authorized to examine and re- 
port upon all prior annual accounts although such accounts have 
already been approved after having been examined and reported 
upon by other masters appointed for that purpose. 


SamE—effect of order approving annual account. 

An annual account of an administrator is only prima facie 
correct and while the administration is still pending is subject 
to correction of any errors or mistakes thereafter discovered in 
it without appeal or other direct proceeding to review it or set it 
aside although upon an ex parte hearing an order has been en- 
tered approving it. 


SAME—allowance of counsel fees. 

An allowance of counsel fees may be refused where the ser- 
vices for which the allowance was claimed were unnecessary in 
connection with the performance of the duties of the represen- 
tative. 


SAME—same. 
Where an administrator has been allowed a retainer for coun- 
sel to protect the estate and the exigency presented was not such 
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as to require additional counsel it was not error to disallow any- 
thing further in that behalf. 


SAME—same. 


In order to entitle an administrator to credit for counsel fees 
his expenditures must be reasonable and what is a reasonable 
amount in any particular case is a matter resting within the 
discretion of the probate judge and will not be disturbed on 
appeal unless it clearly appears that there has been an abuse of 
discretion. 


SaAME—same. 


In fixing the amount of counsel fees to be allowed an admin- 
istrator out of the estate the probate judge should not be governed 
absolutely by the opinion of professional men, the charge made 
by counsel or the contract of employment but should exercise his 
own fair judgment in fixing the amount allowable with reference 
to the labor, skill and care required, the value of the estate, the 
advantages gained or sought by the services and the good faith 
and reasonable prudence shown by the administrator who claims 
the allowance. 


SAME—same—to one other than administrator. 


An estate must bear the expense of its administration and 
when one of many persons having a common interest in the 
estate for the benefit of all and at his own expense takes proper 
proceedings to save it from destruction or to restore it to the 
purposes of the trust he is entitled to reimbursement out of the 
estate. 


SAME—same—same. 


When an administrator claims adversely to the estate to be 
the absolute owner of a portion of the estate and some of the 
heirs successfully contest with the administrator his claim of 
ownership they are entitled to have their reasonable expenses of 
that contest allowed out of the estate. 


SAME—same—same. 


When an allowance to a party is proper on account of coun- 
sel fees it may be made directly to his counsel without an ap- 
plication by the client. 


SAME—surcharge—interest. 

An administrator will be charged with interest when he uses 
the funds of the estate in his own private business or retains 
them in his hands for an unreasonable length of time to the 
prejudice of the heirs. 
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SaME—same—cost of litigation. 


Costs of litigation will not be allowed an administrator when 
he engages in useless, unnecessary or vexatious litigation con- 
cerning the estate in his hands. 


SAME—same—same. 


Where an administrator in good faith refused to pay a claim 
properly presented because he held a receipt which he thought 
was a receipt in full for the claim, and this is the only showing 
as to why payment of the claim was denied, he should be al- 
lowed the cost of the litigation which resulted although he was 
unsuccessful in his attempt to defeat the claim. 


SawuEk--duty to pay debts. 


It is the duty of an administrator to pay the personal debts 
of the decedent to the extent of the assets whether such debts 
are secured by mortgage on real estate or not. 


SAME—same— effect of failure to pay debt secured by mortgage on 
real estate. 


The administrator of a solvent estate in failing to pay a per- 
sonal debt of the decedent secured by mortgage on real estate 
has caused legal injury, not to the estate of which he is ad- 
ministrator but to the heirs to whom the real estate should 
have descended discharged of the lien. 


SAME—commissions—disallowance. 


Statutory commissions are provided for the proper and faith- 
ful execution of trusts and when an administrator does not per- 
form the duties devolved upon him by his appointment he is 
not entitled to commissions. 


Girrs—deposit to credit of another. 


In order that the deposit of money in a bank by one per- 
son to the credit of another shall operate as a valid gift inter 
vivos it must appear that the depositor intended a gift and this 
may be shown by the conduct of the depositor or by his express 
declaration that the money is to belong to such other person. 


SAME——same. 


When one deposits money in a bank to the credit of another 
this alone and unexplained is sufficient evidence of delivery and 
acceptance but is not sufficient to prove the intention to make 
a gift of the fund. 
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The plaintiff in error Solomon K. Lalakea was on the 
99d day of June, 1915, appointed administrator of the 
estate of his deceased father T. K. Lalakea, who died on 
the 7th day of May, 1915. Immediately upon his appoint- 
ment the administrator employed and retained W. B. 
Wise, Esq., an attorney at law, and the said W. S. Wise 
was the continuously retained and employed attorney of 
the administrator from the 22d day of June, 1915, until 
the 17th day of July, 1920, and advised and represented 
him in all matters pertaining to the administration of 
said estate during that period with the exception of a 
few small cases hereinafter mentioned and certain suits 
which had been instituted by the County of Hawaii and 
the First Bank of Hilo, Limited, against T. K. Lalakea 
in his lifetime involving approximately $125,000, and 
in which the administrator was substituted as defendant. 
The deceased had in his lifetime employed other attor- 
neys to represent him in these suits and the administrator 
retained them to represent him in the further defense 
thereof. On July 22, 1915, the administrator filed an 
inventory of the estate which represented that the estate 
consisted entirely of promissory notes secured and un- 
secured, the secured notes being in the sum of $12,111.39 
and the unsecured notes in the sum of $7,554.35, a total 
of $19,666.24, of which total sum $4,850 was represented 
to be of doubtful value. On June 21, 1916, the adminis- 
trator filed his first annual account.. This account was 
referred to H. L. Ross, Esq. an attorney at law, as 
master, who reported thereon after which the account 
was approved and allowed. On October 10, 1916, in com- 
plianee with an order theretofore made the administrator 
filed an amended inventory which contains an itemized 
list of the notes belonging to the estate but makes no 
further disclosure of assets. On June 2, 1917, the admin- 
istrator filed his second annual account which was re- 
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ferred to T. J. Ryan, clerk of the fourth circuit court, 
as master, who reported thereon after which the account 
was approved and allowed in all respects as filed and 
presented. On May 29, 1918, the administrator filed his 
third annual account. This account was referred to 
Joseph S. Ferry, Esq., an attorney at law, as master, 
who reported thereon recommending that the administra- 
tor be surcharged for failing to collect in full the amount 
of principal and interest on certain notes due the estate. 
Various other recommendations were made by the master 
and on June 27, 1918, the administrator filed exceptions 
to the master's report. On July 15, 1918, J. Lightfoot, 
Esq., entered an appearance on behalf of Hannah Ma- 
kainai, one of the heirs at law of T. K. Lalakea, deceased, 
and objected to the allowance of the account. The same 
day an order was issued requiring the administrator to 
make and file a complete report on or before October 2, 
1918. On October 7, 1918, the administrator filed a 
document entitled “Supplement to Third Annual Re- 
port” in which each item of the inventory was dealt with 
. and its supposed condition stated. Certain of the items 
were also alleged to be the personal property of the 
administrator and their inclusion in the inventory to 
have been by inadvertence. These items included the 
note of John Kai, a $260 payment upon which had been 
included among the receipts listed in the third annual 
account. On October 17, 1918, a hearing was had upon 
the third annual account, the master's report, the excep- 
tions thereto and the detailed supplemental report after 
which it was ordered that the third annual aecount of 
the administrator be approved and allowed in all matters 
as therein stated and filed and a formal order to that 
effect was signed by the judge on October 18, 1918, which 
order also set forth that it had been shown to the satis- 
faction of the court that certain notes and mortgages 
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theretofore included in the inventory of the estate, in- 
cluding the Kai note and mortgage, were in fact the per- 
sonal property of the administrator and authorized the 
administrator to *surcharge" the estate with $200 prin- 
cipal and $60 interest which had been entered in schedule 
A attached to his account. On January 9, 1919, J. 
Lightfoot, Esq., on behalf of Hannah Makainai, moved 
for an order requiring the administrator to show cause 
why he should not file his final account and make distri- 
bution of the estate in his hands. The order prayed for 
issued on the same day and on January 10, 1919, the 
administrator filed his response to the order to show 
cause setting forth among the reasons why he should not 
file his final account and make distribution of the re- 
maining assets that there were certain actions pending 
in the circuit court against the administrator and that 
the matters in controversy were such that if judgment 
went against the administrator there would be no assets 
for distribution. It is shown that there was pending in 
this court on writ of error to the circuit court of the 
fourth circuit an action entitled “The First Bank of 
Hilo, Limited, v. C. K. Maguire and Solomon Lalakea 
as administrator,” etc.; that there were pending in the 
circuit court several other actions with the same parties 
plaintiff and defendant, which actions involved the iden- 
tical questions of law and similar matters of fact and 
which sought to recover from the administrator amounts 
totaling something over $40,000 in principal and interest, 
which actions by stipulation entered into between the 
attorneys for the respective parties and approved by the 
court were held in abeyance pending the decision of the 
supreme court upon the test case then before it. It was 
also shown that there were pending at that time various 
actions in which the County of Hawaii was plaintiff and 
the said administrator in his official capacity was de- 
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fendant, involving large sums and which the parties had 
been unable to get to trial. On January 13, 1919, J. 
Lightfoot, Esq., on behalf of Hannah Makainai, filed a 
motion for an order discharging the administrator and 
appointing an administrator de bonis non. This motion 
was supported by the affidavit of J. Lightfoot, Esq., and 
by the affidavit and motion it was made to appear that 
the administrator had squandered the assets of the estate, 
mismanaged its affairs and had not used due diligence in 
closing up the estate. The affidavit constituted a review 
of the matters set forth in the preceding inventories and 
annual accounts of the administrator. On the same day, 
January 13, 1919, an order was issued requiring the 
administrator to show cause why the motion should not 
be granted, which was made returnable January 15, 1919, 
and later by stipulation the time was extended to Janu- 
ary 20, 1919. On that day the administrator filed his 
response to the order to show cause in which he recited 
in detail the proceedings already had in connection with 
the third annual account and supplement thereto as here- 
inbefore related and prayed that the motion of Hannah 
Makainai might be dismissed upon the ground that the 
matters therein contained had become res adjudicata. 
On January 27, 1919, the order was discharged without 
prejudice to the right ‘of Hannah Makainai to renew the 
same at any time after a decision on the case of Bank v. 
Maguire and Lalakea above referred to. The question as 
to whether or not the matter was res adjudicata was not 
dealt with. The supreme court rendered its decision 
in the case of Bank v. Maguire and Lalakea above re- 
ferred to on the 7th day of July, 1919, the decision being 
favorable to the administrator. On August 8, 1919, the 
county attorney of the County of Hawaii discontinued 
the cases of the county against the administrator above 
referred to. On February 12, 1920, the administrator 
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filed his fourth annual account and on February 16, 1920, 
an order was made appointing Norman D. Godbold, Esq., 
attorney at law, as master to examine and report upon 
the fourth annual aecount and all previous accounts. 
On February 24, 1920, the administrator filed a motion 
to revoke the order appointing Mr. Godbold or to modify 
it by eliminating therefrom the first, second and third 
annual accounts. No action having been taken on the 
motion of February 24, 1920, no doubt due to the fact 
that the circuit judge of the fourth circuit was at that 
time by reason of sickness unable to hear the matter, on 
June 17, 1920, Mrs. Moehihio Hewahewa, otherwise 
known as Mrs. Lily Hewahewa, a daughter and heir at 
law of T. K. Lalakea, deceased, moved for an order on 
the administrator to show cause why he should not file 
his final account and pray for his discharge as adminis- 
trator and on the same day an order to show cause issued. 
The same day Mrs. Hewahewa also filed objections to the 
first, second, third and fourth annual accounts of: the 
administrator. On the same day, June 17, 1920, the 
administrator filed his response to the order to show 
cause last above referred to stating therein that he could 
not file his final account and pray for his discharge be- 
cause there was then pending in the fourth circuit court 
an action brought by him against one Sarah W. A. Todd 
for the recovery of $1174.10 alleged to be due to the 
estate and that it was necessary that such action be 
terminated and the judgment, if any, collected before he 
could file his account and pray for his discharge. On 
this same day, June 17, 1920, the administrator pre- 
sented his motion of February 24, 1920, to vacate or 
modify the appointment of Mr. Godbold as master, which 
motion was overruled. Messrs. Carlsmith & Rolph were 
at this time entered of record as counsel for Solomon K. 
Lalakea, administrator, and at the same time the name 
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of J. Lightfoot was withdrawn as counsel for Mrs. Ma- 
kainai and Mrs. Hewahewa and at his request Messrs. 
Russell & Patterson were entered of record as counsel 
for them. Upon the suggestion of Mr. Carlsmith that 
he saw no reason why the final account of the admin- 
istrator could not be filed within a week after the case of 
the administrator against Mrs. Todd should be concluded 
and the judgment, if any, collected the hearing of the 
motion of Mrs. Makainai and Mrs. Hewahewa to require 
the administrator to file his final account and pray for 
his discharge was continued for one week and the Todd 
case was set for trial on June 22 following. On that 
day and the day following the Todd case was tried 
resulting in a judgment in favor of the plaintiff for 
$282.03 instead of $1174.10, the amount claimed. On 
June 29, 1920, exceptions to the decision in the Todd 
case were filed by the administrator who the same day 
filed his supplemental response to the order to show 
cause reciting that the decision in the Todd case was in 
his favor but only for $282.03 instead of $1174.10 claimed ; 
that he had instructed his attorneys to take appellate 
proceedings to reverse the judgment in said cause and 
that he intended to take such appellate proceedings. He 
also set up that there was pending before the master a 
hearing on his accounts. June 30, 1920, there was a 
further hearing on the order to show cause why the ad- 
ministrator should not file his final account. From the 
minutes of this proceeding it appears that the probate 
judge stated that upon the payment of the amount of the 
Todd judgment into court he would compel the admin- 
istrator to file his final account forthwith. The defendant 
in the Todd case thereupon deposited in court a sum of 
money to satisfy the judgment. On July 6, 1920, an order 
was made commanding the administrator to file his final 
account on or before July 14, 1920. On July 14, 1920, the 
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administrator filed his fifth annual account together with 
a petition for its allowance in which were also stated the 
reasons why the administrator could not close the estate 
at that time, one of the reasons being that his fourth 
annual account had been referred to Mr. Godbold as 
master, who had the same under consideration and that 
it remained undisposed of. The administrator also stated 
that he had under way appellate proceedings in the Todd 
case and that money was being collected under garnish- 
ment proceedings against James Low. On July 19, 1920, 
the motion for an order discharging the administrator 
and appointing an administrator de bonis non was heard 
and at its conclusion an order was made discharging the 
administrator and appointing O. T. Shipman adminis- 
trator de bonis non. On July 21, 1920, the administrator 
filed his final account. The same day the order appoint- 
ing Mr. Godbold master to examine the various annual 
accounts of the administrator was vacated and a new 
order was made appointing him master to examine and 
report on all the accounts including the final account. 
On August 5, 1920, the master filed his report and on 
August 30, 1920, the administrator filed exceptions to 
the master’s report and the same day there commenced 
a hearing upon the master’s report which continued from 
day to day and from time to time up to and including 
September 14, 1920, when the matter was submitted. On 
February 7, 1921, the judge filed his decision in accord- 
ance with which an order was entered February 8, 1921, 
making the following surcharges against the former ad- 
ministrator: Fee paid H. L. Ross and interest re Ah 
Lum matter $20.97; costs and attorney’s fees re Carl- 
smith judgment $173.08; money deposited in Bishop & 
Co.’s branch bank with interest $11,384.70; re mortgage 
of First Bank of Hilo, Limited, interest and expenses, 
$6086.58; Admrs. commissions $806.28; John Kai note 
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and mortgage $326.04; fees paid W. H. Smith $2850. 
The order also authorized the administrator de bonis non 
to pay to Norman D. Godbold, master, a fee of $1200 and 
to pay to Messrs. Russell & Patterson as attorneys for 
Hannah Makainai, George Lalakea and Lily Hewahewa 
for services rendered a fee of $900. On April 30, 1921, 
Solomon K. Lalakea sued out a writ of error in this court 
and has assigned the various surcharges and orders allow- 
ing attorneys’ fees and masters’ fees as error. 

There is no assignment of error complaining of the 
order of July 19, 1920, discharging the administrator and 
appointing an administrator de bonis non but all of the 
assignments of error except Nos. 1, 2 and 3 relate to the 
decision of February 7, 1921, rendered after the hearing 
of the master's report on the administrator's final account 
and all prior accounts. 

Under assignment of error No. 3 it is contended that 
error was committed in appointing a master to examine 
the final account with power also to examine and report 
upon the previous annual accounts. The argument is in 
effect that because there had been prior examinations of 
the annual accounts by other masters after which said 
accounts were approved the court was without power to 
authorize their reexamination. We are unable to agree 
with this contention unless the orders approving said 
accounts rendered the matters therein involved res ad- 
judicata. The law upon this subject is well stated in a 
note to Picot v. Riddles Executor, 86 Am. Dec. 134, the 
note beginning on page 143, where it is said: “These par- 
tial settlements are made either annually or more or less 
frequently, as the discretion of the court may dictate, and 
are called partial or annual settlements. But while all 
settlements of administrators’ and executors’ accounts are 
in a certain sense judicial determinations yet there is a 
particular distinction between annual and final settle- 
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ments. The one is wholly ex parte and without notice; 
the other can be made only upon due publication of notice 
to creditors and all persons interested. The one is made 
annually or oftener at the pleasure of the court; the other 
only when the estate is fully administered. The one is 
for the information of the court and the convenience of 
the administrator in the management of the estate; the 
other for the protection of the administrator and is the 
final adjudication of the respective rights and obligations 
of the administrator, creditors and heirs. The one is only 
prima facie correct and is subject to correction of any 
errors or mistakes thereafter discovered in it without 
appeal or any direct proceeding to review it or set it 
aside; the other is conclusive and final unless set aside by 
appeal or direct proceeding therefor or impeached for 
fraud. The one is, so to speak, a judgement de bene esse; 
the other a final judgment.” See also 11 R. C. L. p. 181, 
Sec. 198. We therefore conclude that there was no error 
in appointing a master to examine the final account and 
at the same time directing him to examine and report 
upon all previous accounts. 

Assignments of error Nos. 1 and 2 complaining of the 
original appointment of Mr. Godbold as master and the 
order overruling a motion to vacate that order cannot be 
considered because an order was subsequently made vacat- 
ing the appointment and making a new appointment 
which is complained of in assignment of error No. 3, 
which assignment as we have above indicated must be 
overruled. 

Assignment of error No. 4 complains of the fee allowed 
the master for his services and will be disposed of in its 
proper order. 

We shall consider the various surcharges and orders 
complained of in what seems to us to be their logical 
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order disregarding the numerical order of the assign- 
ments of error. 

Assignment of error No. 6. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo- 
mon K. Lalakea with the sum of $20.97 on aecount of a 
fee paid by him to H. L. Ross, Esq. As above stated the 
administrator had from the inception of the administra- 
tion a regularly employed and retained attorney at $500 
per annum to represent him in all matters pertaining to 
the administration of the estate but notwithstanding this 
fact he employed Mr. Ross to collect a small note belong- 
ing to the estate for which he paid a fee of $15 on De- 
cember 10, 1916. The surcharge of $20.97 is for this fee 
with interest thereon from the date of its payment. Not 
because the fee was unreasonable in amount nor because 
Mr. Ross did not earn it by the amount of work he did, 
but as the judge in his decision said, the expenditure was 
unnecessary in view of the fact that the administrator was 
paying another attorney an annual retainer to represent 
him. “An allowance of counsel fees may be refused 
where the services for which the allowance was claimed 
were unnecessary in connection with the performance of 
the duties of the representative.” (24 C. J. 1056.) In re 
Davis’ Estate, 35 Mont. 213, 88 Pac. 957, is to the effect 
that where an administrator has been allowed a retainer 
for counsel to protect the estate and the exigency pre- 
sented was not such as to require additional counsel it 
was error to allow anything further in that behalf. We 
think the judge was right in his conclusion that there was 
nothing involved in the collection of this small note to 
which the regularly retained counsel of the administrator 
could not have attended. The administrator should not 
therefore be allowed to charge the estate with this fee, It 
appears, however, from the record that this expenditure 
was made prior to the rendition of the administrator's 
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second annual account and was reported in that account 
which was filed June 2, 1917, and shortly thereafter 
approved. 

An administrator will be charged with interest where 
he uses the funds of the estate in his private business or 
retains them in his hands for an unreasonable length of 
time to the prejudice of the heirs. (Walls v. Walker, 
37 Cal. 424; 99 Am. Dec. 290.) It does not appear that 
there was any use of this sum in the administator's pri- 
vate business and if the principal sum is now replaced we 
cannot see how the interest of the heirs can be prejudiced. 
Under these circumstances it does not appear to us to 
be equitable at this late day when the matter is further 
investigated upon the presentation of a final account to 
charge the administrator with interest on said amount. 
We conclude, therefore, that the probate judge was justi- 
fied in surcharging the administrator with the amount of 
the fee paid but was not justified in requiring him to pay 
interest thereon. 

Assignment of error No. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo- 
mon K. Lalakea with the sum of $173.08 on account of 
the Carlsmith judgment. The facts involved in this sur- 
charge are that after the appointment of the administra- 
tor Mr. Carlsmith duly presented his account in the sum 
of $400 against the estate for legal services rendered the 
deceased in his lifetime. The administrator refused to 
pay the account whereupon Mr. Carlsmith sued him. The 
administrator again, instead of using his regularly re- 
tained counsel, employed Mr. Ross to defend the suit of 
Mr. Carlsmith for which service he paid said attorney a 
fee of $50. His defense to the claim proved to be without 
merit and Mr. Carlsmith recovered judgment for $400 
principal and $77.20 costs. The surcharge of $173.08 rep- 
resents the costs and attorney’s fees paid in this matter 
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together with interest thereon from the date of the pay- 
ment. This payment was prior to the first annual ac- 
count and was duly reported therein and approved. What 
we have already said in regard to the payment of the $15 
fee applies equally to the payment of the $50 fee in this 
ease. The regularly retained attorney of the administra- 
tor should have represented him in this litigation. 

The costs expended other than the attorney's fee in 
this matter rest upon a different principle. We think it 
is well settled that unless the administrator acted reason- 
ably in refusing to pay the account when properly pre- 
sented he should not be permitted to tax the estate with 
the expense of the litigtaion which followed. “But coun- 
sel fees and costs of litigation will not be allowed the 
representative when he engages in useless, unnecessary, 
or vexatious litigation concerning the estate in his hands. 
* * * Accordingly, an administrator is not entitled to 
attorney's fees and funds expended in defending a suit to 
which there is in fact no meritorious defense, although 
advised by counsel that he had a defense, unless he affirm- 
atively shows facts and circumstances sufficient to show 
that he acted reasonably in making the defense." (11 R. 
C. L. p. 236, Sec. 264. See also In re Bullion, 87 Neb. 700, 
128 N. W. 32.) The only showing made as to why the 
administrator refused the payment of this claim, thus 
forcing Mr. Carlsmith to sue him, was made in a hearing 
before the master in which it was shown that he refused 
payment for the reason that he held a receipt, which he 
thought was a receipt in full, for all services rendered by 
Mr. Carlsmith to his father and the master found his 
refusal to pay the account under the circumstances to be 
reasonable. Under these circumstances we are unable to 
uphold that portion of the order surcharging the adminis- 
trator with the costs of this litigation other than the at- 
torney's fee, which we think was unnecessarily expended. 
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This expenditure was promptly reported in the first 
annual account, which account was approved. We there- 
fore think that he should not be required to pay interest. 
Ful justice will be done those entitled to receive the 
estate by requiring the administrator to pay in the amount 
of the attorney's fee thus unnecessarily expended. 
Assignment of error No. 11. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo- 
mon K. Lalakea with the sum of $326.04 on the John Kai 
note and mortgage. The facts relative to this item are 
that in 1914 John Kai borrowed from T. K. Lalakea $700 
for which he gave his note secured by mortgage. It is 
undisputed that $500 of the amount borrowed was repaid 
to T. K. Lalakea in his lifetime; that the administrator 
included the unpaid balance of the note in his inventory 
of the estate and when the $200 and interest was col- 
lected represented it as belonging to the estate by report- 
ing it in his next annual account. Practically the only con- 
flict in the evidence is as to whom the note was made pay- 
able, there being evidence in the record to the effect that 
it was made payable to T. K. Lalakea and other evidence 
to the effect that it was made payable to Solomon K. 
Lalakea. We think it is clear from the whole of the evi- 
dence that the business of negotiating the loan was trans- 
acted between John Kai and T. K. Lalakea and the pro- 
bate judge so found in his decision. It was not until the 
filing of the supplement to the third annual account that 
the administrator made a claim that the note was his 
property instead of the property of the estate. At that 
time he convinced the probate judge that the note was in 
fact his property and an order was entered allowing him 
to withdraw from the estate the amount which he had 
collected on said note. After a hearing on the final ae- 
count, the gist of the evidence being as above stated, the 
probate judge reversed his former holding and ordered 
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the administrator to account to the estate for the amount 
collected on said note with interest thereon from the 
date of its withdrawal from the assets of the estate. In 
this we think there was no error. If the note was in fact 
the property of T. K. Lalakea in his lifetime, and the evi- 
dence amply warrants such a finding, then it was the 
property of his estate after his death and the administra- 
tor should not be permitted to appropriate it to his own 
use notwithstanding the former decision of the probate 
judge at a time when at least most of the parties inter- 
ested in the estate were not present or represented. 
Assignment of error No. 8. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo- 
mon K. Lalakea with the sum of $11,384.70 on money 
deposited in Bishop & Co.’s branch bank with interest. 
The facts relative to this transaction are that on October 
31, 1912, Thomas K. Lalakea opened an account with 
Bishop & Co.’s branch bank of Hilo in the name of his son 
Solomon Lalakea. At this time Solomon Lalakea was liv- 
ing in Honolulu and did not know of his father's action in 
opening said account and learned nothing of it until at 
least February 1915, when he returned to Hilo to look 
after his father's business. There are some expressions in 
his testimony which would seem to indicate that he knew 
nothing of it until after his father's death in May 1915. 
but other portions of his testimony make it certain we 
think that he learned of the existence of this account some 
time between his return to Hilo from Honolulu in Feb- 
ruary 1915, and the time of his father's death. Just how 
he learned of its existence we are not informed but Solo- 
mon has said in his testimony that his father did not tell 
him that he had given him this money. At the date of 
the death of the father this account amounted to $8094.90 
which had been built up by numerous deposits between 
the time of the opening of the account and the death of 
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Mr. Lalakea. At least the probate judge found this to be 
the amount of said account on the date of the death of 
Mr. Lalakea and we find no serious dispute with this find- 
ing except the statement of counsel for the administrator 
at the close of their argument on this assignment of error 
that the account amounted to $8089.15. The bank book 
showing this account is before us but there is no balance 
shown on the date of Mr. Lalakea’s death. The difference 
between the amount found by the probate judge and that 
stated by counsel for the administrator is so small that we 
shall not attempt to reconcile the discrepancy. It is 
shown that prior to the return of Solomon to Hilo the 
elder Lalakea made deposits in this account and drew 
checks against it although it is not made to appear in this 
record by what arrangement the elder Lalakea was per- 
mitted to draw checks against said account unless we take 
the statement of counsel in their brief that the checks 
were signed with the name of Solomon Lalakea, T. K. 
Lalakea adding his name. Solomon has testified that 
after his return to Hilo in 1915 to look after his father's 
business he drew cheeks against said account, but in 
response to a question as to whether he drew in his own 
name he said: “I drew as trustee.” He also says that he 
made deposits of such money in this account as his father 
instructed him to deposit. Neither the checks drawn 
against this aecount by the father before the return of 
Solomon nor those drawn by Solomon after his return 
have been sent up as exhibits in this case although they 
were produced at the hearing, and the evidence on this 
point is otherwise quite unsatisfactory. Claiming that the 
money in question was his property by reason of a gift to 
him from his father the administrator did not report it as 
belonging to the estate. "There does not appear to be any 
serious controversy between counsel as to the law appli- 
cable to this transaction. They agree that for the trans- 
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action to amount to a gift from the father to the son it 
must appear that there was (1) an intention to make a 
gift; (2) a sufficient delivery of the money, and (3) the 
acceptance of the gift by the son. It seems to be the con- 
tention of counsel for the administrator, however, that the 
mere deposit of money in the name of another in an ordi- 
nary checking account is sufficient to meet all of these 
requirements which the law imposes, while the contention 
of counsel for the contestants is that there must be some- 
thing more than a mere deposit of money in the name of a 
third person before a court would be justified in finding 
that there was an intention to make a gift. Under the 
authorities we do not think there is any question that 
where one deposits money in a bank to the credit of 
another this alone and unexplained is sufficient evidence 
of delivery and acceptance and if the other element—in- 
tention to make a gift—is present the gift will be com- 
plete, but this is far from the conclusion which counsel 
for the administrator would have us reach—that such 
deposit conclusively shows an intention on the part of the 
depositor to make a gift to the party in whose name the 
deposit is made. The law on this question is well stated 
in the following authorities, from which we quote: 

“Where the donor deposits money in the name of the 
donee and delivers to him or a third person for him a 
pass book therefor or where he by express declaration of 
trust constitutes himself a trustee of the donee in respect to 
such fund the transaction is a valid gift inter vivos. How- 
ever, the mere fact of the deposit of money in the name 
of a third person without the delivery of a pass book or 
other evidence of intention to make a gift will not consti- 
tute a valid gift inter vivos." 20 Cyc. 1204. 

“A mere deposit in the name of another, unaccompa- 
nied by acts or declarations indicating an intention to 
donate the fund is not alone sufficient to prove a gift. 
This intention to make a gift on depositing money in the 
name of another may be shown either by declarations of 
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the depositor that the money is to belong to such other 
person or by delivery of the deposit book to the donee. 
These circumstances, however, bear on the question of 
intention and it may be shown that the deposit in the 
name of another person is not a gift of the money to such 
other person notwithstanding the fact that the deposit 
book has been delivered to him.” 12 R. C. L. 948. See 
also MeKinnon v. First Natl Bank, 6 A. L. R. 111-113, 
82 So. (Fla.) 748. 

We are unable to find anything in the evidence which 
points to the conclusion that the depositor in this case 
had any intention of making a gift to his son. In fact 
all of the evidence except the mere deposit itself points 
the other way. Under these circumstances we think the 
probate judge was justified in his conclusion that the 
money in question was the property of the estate of T. 
K. Lalakea and that no gift thereof had in fact been 
made or intended. 

The only other question in connection with this item 
which has been called to our attention is the question of 
whether or not the judge was justified in adding legal 
interest to the amount of the deposit and ordering the 
administrator to account therefor. Counsel for the ad- 
ministrator say that there is no evidence in the record 
which shows that the administrator withdrew the money 
in question and devoted the same to his own use and 
that this would be the only theory upon which he could 
properly be surcharged with interest. With this conten- 
tion we are unable to agree. Where an administrator 
retains funds in his hands for an unreasonable length 
of time to the prejudice of the heirs it is proper that he 
be charged with interest thereon. (Walls v. Walker, 
supra.) In this case the money has been withheld from 
the estate since May 1915, and the existence of the ae- 
count was only discovered at the time of the hearing be- 
fore the probate judge. This we think constituted an 
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unreasonable withholding of the funds and was certainly 
to the prejudice of the heirs who were entitled to have 
the assets of the estate applied to its benefit. It also 
appears from an inspection of the pass book containing 
the account in question that on May 29, 1915, only a 
few weeks after the death of Mr. Lalakea, all but $145.72 
had been withdrawn. This fact unexplained is sufficient 
to raise the presumption that the administrator withdrew 
it and devoted it to his own use. 

Assignment of error No. 9. The judge erred in his 
decision of February 7, 1921, in that he surcharged 
Solomon K. Lalakea with the sum of $6086.50 on a mort- 
gage of the First Dank of Hilo, Limited, interest and 
expense. The facts are that Thomas K. Lalakea at the 
time of his death owed the First Bank of Hilo, Limited, 
a note for $8591 secured by a mortgage on two pieces 
of land, one of which it is admitted was the property of 
the deceased at the time of his death, and the other the 
administrator claims under a deed from his father. The 
bank duly presented to the administrator its verified 
claim demanding the payment of this note. We are un- 
able to gather from the record just what the administra- 
tor did with reference to this demand except that it ap- 
pears that he regularly paid the interest as it accrued 
quarterly until some time in 1920, but made no report 
thereof until after nineteen quarterly payments of $171.82 
each had been made. It seems that the administrator 
was erroneously of the opinion that all of the land covered 
by the mortgage was included in the deed to him from 
his father and he was therefore making these interest 
payments out of his own funds, but upon discovering 
that one of the pieces of land was not included in his 
deed he charged the estate with the interest payments 
theretofore made by him and so reported. It also ap- 
peared that both the administrator and his attorneys ad- 
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vised and requested the bank to foreclose the mortgage 
which it did on July 1, 1920. The expense of this fore- 
closure amounted to $2822, and the interest which the 
administrator had paid on the note and afterwards re- 
ported amounted to $3264.58. The surcharge in question 
is for these two items and is predicated upon the idea 
that it was the duty of the administrator to pay the note 
upon the presentation of the bank’s claim and that his 
failure to perform his duty was sufficient to warrant the 
surcharge under consideration. Counsel for the admin- 
istrator have advanced the argument that since the note 
was secured by a mortgage on real estate and real estate 
does not pass to the administrator there was no obligation 
resting upon him to pay the note or do anything to re- 
lieve the land from the incumbrance upon it. Of course 
they are correct in their statement that real estate does 
not pass to the administrator but it is equally clear that 
it is the duty of the administrator to pay the personal 
debts of the decedent (and this was his personal debt) 
to the extent of the assets whether such debts are secured 
by mortgage on real estate or not. (11 R. C. L. Sees. 172, 
209; 24 C. J. 463; Trustees Ena Estate v. Ena, 18 Haw. 
588; Beard’s Appeal, 78 Conn. 481, 62 Atl. 704; In re 
Patrick's Estate, 100 N. W. (Neb.) 939.) The only thing 
that would relieve the administrator of his duty would 
be a lack of funds and since it appears that he had on 
hand at the time of his appointment or very soon there- 
after sufficient funds to meet this indebtedness and all 
other debts owing by his father at the time of his death 
we conclude that it was his duty to pay said note and 
avoid the expense of foreclosure. Our attention is called 
to the fact that suits were pending against Mr. Lalakea 
at the time of his death which if successful would render 
the estate insolvent. But as it afterwards transpired 
these suits were unsuccessful and at the time of the fore- 
closure it was known that the estate was solvent. 
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It does not necessarily follow, however, that the order 
requiring the administrator to account to the estate for 
the expenses occasioned by the foreclosure of said mort- 
gage can be upheld. Counsel have pointed out that the 
proceeds of the sale of said real estate after deducting 
the principal and interest due the mortgagee and the pay- 
ment of the necessary expenses of foreclosure were pay- 
able not to the personal representative of the deceased 
but to his heirs for the reason that the law regards such 
proceeds from the sale of real estate as real property. 
It is said that the administrator was therefore not the 
proper person to call upon the mortgagee to account for 
the surplus after paying the mortgage debt and expenses. 
The question then arises, upon what theory could the 
estate be entitled to have the administrator account for 
this sum of $2822. It must be clear that the adminis- 
trator in failing to perform his duty to pay a note se- 
cured by mortagage on the real property has caused a 
legal injury, not to the estate of which he is administra- 
tor, for the estate has no interest in the real property 
or its proceeds, but to the heirs to whom the real property 
should have descended discharged of the lien. We think 
therefore that the heirs are the only ones entitled to call 
the administrator to account and if the facts warrant 
it they are entitled in an action at law to recover from 
the administrator such damages, if any, as his derelic: 
tion of duty occasioned them. “If by the fault of the 
executor or administrator in not collecting personal es- 
tate or in not applying it to the payment of debts lands 
are taken from the heir or devisee the representative is 
liable to the person injured in an action of waste." (24 
C. J. 460 (note). See also in re Patrich’s Estate, supra, 
and Mitchel v. Lunt, 4 Mass. 654-658.) 

There is very little authority on this question but the 
authorities support the text in 11 R. C. L. Sec. 186 to the 
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effect that “It seems to be well settled that a devastavit 
can only be committed at law in respect of assets actually 
received by the representative and in general it consists 
of the wasting of assets or a mismanagement of the estate 
and effects of the deceased in squandering and misapply- 
ing the assets contrary to his duty.” There is no claim 
that with respect to this item the administrator is being 
surcharged for waste or misapplication of funds which 
he had actually received. It is therefore our conclusion 
that the expense of the foreclosure was not a proper sub- 
ject of inquiry by the probate judge but that if the facts 
warrant it the heirs may maintain an action in the proper 
forum against the administrator to recover their damages. 

The item of interest with which he was surcharged, 
however, must be considered separately. This was a 
proper subject of inquiry and if the facts warrant it the 
order surcharging the amount of interest paid on this 
note must be upheld. But unless the administrator had 
funds on hand sufficient to discharge the debts of the 
estate which he left idle and not earning any income it 
would not be proper to now surcharge him with this 
interest. In determining the question of whether or not 
he had sufficient funds we must leave out of consideration 
the fund on deposit in Bishop & Co.’s bank for the reason 
that the administrator has been surcharged with this 
fund together with legal interest thereon from the in- 
ception of the trust and to also surcharge him with this 
interest, if the fund on deposit in Bishop & Co.’s bank 
was the only one in his possession with which he could 
discharge the debts, would be equivalent to requiring him 
to pay double interest on this amount. We understand it 
to be the contention of counsel for the contestants that 
he had sufficient funds independent of the account with 
Bishop & Co. with which to discharge the debts. At the 
inception of the trust the administrator reported no mon- 
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ey on hand. It afterwards developed that there was a 
very small amount on deposit in the First Bank of Hilo, 
Limiied (about $35), which the administrator never dis- 
covered. Collections during the first year of the admin- 
istration amounted to $6704.78 and expenditures, the most 
of which are undisputed, amounted to $2646.87, leaving 
a balance on hand at the end of the first year of $4055.91. 
During the second year of the administration the collec- 
tions amounted to $694.45 and the disbursements amount- 
ed to $583.90, which added to the balance carried over 
from the first report makes a total at the end of the sec- 
ond year of $4166.46. During the third year of the ad- 
ministration the collections amounted to $5093.63 and 
the disbursements amounted to $582.05, which added to 
the amount carried over from the second account gives a 
balance at the end of the third year of $8678.06. This is 
the first time that the assets of the estate were sufficient 
to pay even the principal amount of the note in question 
and if the interest theretofore paid by the administrator 
had been charged in this account the estate would have 
still been insufficient to meet this note. During the 
fourth year of the administration the collections were 
very small and the disbursements, if we consider those 
only which are not attacked in this proceeding, were 
greater than the collections, so that at no time does it 
appear that the estate had sufficient funds outside of 
those on deposit with Bishop & Co. with which to meet 
the demand of the bank, and it is disclosed .by the record 
that at least some of the funds on hand were invested and 
the estate credited with the interest which they produced. 

We think therefore that the administrator having been 
surcharged with interest on the only fund out of which 
he could have discharged the debts it was error to re- 
quire him to refund the whole amount of interest paid. 
This question does not appear to have been considered 
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on the proper basis. The only proper basis for such a 
surcharge is legal interest on such sums as the adminis- 
trator permitted to remain idle when they should have 
been invested or applied to the payment of the debts 
thereby reducing the interest payments to be made out of 
the estate. 

In lieu of a blanket surcharge of the whole amount 
of interest paid out the inquiry should have been directed 
to an ascertainment of the amount of funds, if any, which 
the administrator permitted to remain idle when they 
should and could have been invested or applied to a 
reduction of the interest-bearing debts of the estate. No 
such inquiry having been made we think that this branch 
of the case should be further investigated and if upon 
such inquiry it appears that the administrator has failed 
in his duty in this respect a proper surcharge can be 
ordered. 

Assignment of error No. 12. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo- 
mon K. Lalakea with the sum of $2850 on account of the 
fee paid to Mr. W. H. Smith. The facts are that when 
Mr. Lalakea died the so-called bank cases and county 
cases, involving large amounts, were pending against 
him. He had employed Mr. W. H. Smith of Hilo, and 
Ar. E, C. Peters of Honolulu, to represent him in the 
defense of these cases. He had paid Mr. Smith $985 
and Mr. Peters $2000 in fees on account of these cases 
prior to his death. After his death his administrator 
was substituted as defendant in all of these cases and 
the same attorneys continued to represent him but ap- 
parently without any agreement as to fees. The admin- 
istrator paid Mr. Peters a further fee of $500. He also 
paid Mr. Smith a further fee of $2700 in the bank cases 
and $1500 in the county cases, making a total of $4200 
paid to Mr. Smith by the administrator in these two sets 
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of cases, and together with the $985 paid to him by Mr. 
Lalakea, his fees in these cases totaled $5185. The county 
cases were never tried and were finally dismissed. One of 
the bank cases was tried in the circuit court and appealed 
to this court where the decision was favorable to the ad- 
ministrator. "This decision settled the rights of the par- 
ties in all of the remaining bank cases and they were dis- 
missed. No evidence was taken at the hearing before 
the probate judge as to the character or value of the ser- 
vices rendered by Mr. Smith in these cases. In the hear- 
ing before the master the administrator filed memoranda, 
apparently taken from an account book, showing the fees 
paid to both Mr. Peters and Mr. Smith by the deceased. 
He also filed an affidavit by Mr. Smith, all of which the 
master has attached as exhibits to his report. The mem- 
orandum of fees paid Mr. Smith by the deceased is as 
follows: “May 23, 1913, Retainer in action County of 
Hawaii $100; June 14, 1913, Retainer in County case $85; 
January 1, 1914, Retainer in County of Hawaii r. T. K. 
Lalakea $500; April 5, 1915, On a/c of retainer $200; 
April 20, 1915, Balance on a/c of retainer $100." Mr. 
Smith's affidavit is quite lengthy and contains a history 
of the litigation together with his and Mr. Peters’ connec- 
tion therewith. He treats the county cases and the bank 
cases separately. As to the county cases he says that 
more than $15,000 was involved and that a vigorous effort 
was being made by Mr. Breckons, special counsel for the 
county, to establish Mr. Lalakea’s liability therefor; that 
there was no issue of fact in these cases, the questions 
being altogether questions of law; that he made only a 
nominal charge for retainer in these cases; that E. C. 
Peters of Honolulu was also retained in these cases and 
was paid at the time of being retained a very substantial 
fee; that after an exhaustive study of the questions by 
himself and Mr. Peters a line of defense was agreed upon, 
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which he sets out in his affidavit. He makes no state- 
ment as to the amount of time devoted to the county 
cases, but he concludes his statement as to the county 
cases by saying that in his opinion his services and Mr. 
Peters’ services were very nearly of the same value al- 
though he being at the seat of conflict, so to speak, spent 
considerably more time on various phases of these matters 
than did Mr. Peters and that the charge made against 
the estate is a reasonable charge whether the same as 
that made by Mr. Peters or not, and that if it errs in 
any respect it is in being too small rather than too large. 
As to the bank cases he says that he had almost exclusive 
charge of these cases and developed practically alone the 
four theories of defense upon which these cases were won; 
that Mr. Peters attended at the trial of the case on the 
facts, which were undisputed; that the trial lasted about 
one day in which Mr. Peters took the lead, but at the 
argument of the case before the circuit court Mr. Peters 
was not present and took practically no part in the de- 
velopment of the law of the case either at that time or 
before or after. He then sets forth the facts on which 
these cases are based after which he refers to his brief 
filed in the supreme court and makes it a part of his 
affidavit. He says that the brief represents the work of 
more than four years on his part practically unaided; 
that by this he means that he spent more time and study 
on the various phases of these cases than upon all other 
law work combined during that period; that it would be 
difficult for him to say how many hours, days, weeks or 
months of continuous work this time would represent 
but that six months of continuous work for the usual 
number of hours per working day would be within the 
facts. He next says that he does not know and is not 
interested in the amount of fees charged by Mr. Peters 
in the bank cases but that his own services are worth at 
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least the charge made by him considering the amount 
involved in the cases, the difficulty of the law involved 
and the time spent. As to results he says that he has 
no hesitation in saying that he believes the services ren- 
dered by him saved T. K. Lalakea and his estate more 
than $40,000. He concludes his affidavit with the sug- 
gestion that the question of whether or not these fees 
or any portion of them should be charged by the admin- 
istrator against the estate should-not be determined at 
this time for the reason that the administrator in his in- 
dividual capacity claims title to most of the property 
which would have had to be sold to pay these claims had 
the plaintiff succeeded, and he maintains that if the heirs 
prevail in their suit to set aside the deed under which the 
administrator claims the estate should pay the fee and 
that if the administrator prevails he would be the per- 
son chiefly benefited by the services and should therefore 
pay. Neither the master nor the probate judge makes 
any reference to this suggestion but both have shown their 
disregard of it—the master by recommending the disal- 
lowance of a portion of the fees and the probate judge 
by ordering the disallowance. 

The judge has said in his decision that he is familiar 
with the facts upon which Mr. Smith's affidavit is pred- 
icated but he makes no findings of fact contrary to those 
recited by Mr. Smith except to say that the facts in the 
bank cases were not admitted and that the county cases 
involved $56,723.20 instead of more than $75,000 as stated 
by Mr. Smith. So far as the facts are concerned then we 
think it may be said that they are substantially as stated 
by Mr. Smith in his affidavit. The law applicable to the 
allowance by a probate judge of fees paid by an admin- 
istrator to an attorney is well settled and a very clear 
statement of it is to be found in 24 C. J. 103, 104, where 
itis said: “In order to entitle an executor or an admin- 
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istrator to credit for counsel fees and other expenses of 
litigation his expenditures must be reasonable, and what 
is a reasonable amount in any particular case is a matter 
resting within the discretion of the court, which should 
not be governed absolutely by the opinion of professional 
men, the charge made by the counsel or the contract of 
employment, but should exercise its own fair judgment 
and fix the amount allowable with reference to the labor, 
skill and care required, the value of the estate, the ad- 
vantages gained or sought by the services or litigation and 
the good faith and reasonable prudence shown by the 
representative who claims the allowance.” 

The law which should govern this court when the 
action of a probate judge in allowing or disallowing an 
administrator credit for such expenditures comes before it 
is also well settled and is to the effect that such action 
will not be disturbed unless it clearly appears that there 
has been an abuse of discretion. It therfore remains for 
us to determine whether or not the probate judge in this 
case has abused his discretion in disallowing $2850 of 
the fees paid to Mr. Smith by the administrator. The 
memorandum of fees paid to Mr. Smith shows that he was 
retained approximately two years prior to Mr. Lalakea's 
death and the last item contained in the memorandum 
Shows a payment only a few days prior to his death 
which purports to be a final payment on account of re- 
tainer. If the final payment made by the deceased as 
shown by the memorandum did not discharge the amount 
then owing for past services, in order to justify the pay- 
ment for such services by the administrator a claim 
should have been duly presented in accordance with the 
statute. It necessarily follows that the services for which 
the administrator may pay with estate funds consist en- 
tirely of the services rendered after Mr. Lalakea’s death. 
It can be gathered from Mr. Smith's affidavit that ap- 
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proximately all of the work in the county cases was done 
prior to Mr. Lalakea's death, for he says that he and Mr. 
Peters after an exhaustive study of the law agreed upon 
several lines of defense, one of which was permitting the 
county to take a judgment upon one of the small claims 
and to have Mr. Lalakea pay that judgment in order that 
he might be in a position to plead a splitting of the cause 
of action. This program, he says, was carried out and 
a small judgment paid by Mr. Lalakea. From that time 
on until thev were dismissed there does not appear to 
have been anything done in these cases. Under these cir- 
cumstances we think any substantial charge against the 
estate for services in the county cases would be improper. 

The bank cases present a different aspect. A great 
deal of work was done on these cases by Mr. Smith after 
Mr. Lalakea's death. These services proved to be very 
valuable to the estate and should of course be paid for 
by the estate. Mr. Smith's fees in the bank cases total 
$2700 unless it be that the last two items in the memor- 
andum totaling $300 were paid on account of these cases. 
Considering the amount of labor required and the ad- 
vantages gained by the estate through this service we are 
unable to see how it can be said that this constituted an 
unreasonable charge. In our opinion the administrator 
should have been permitted to charge the estate with all 
of the fees paid to Mr. Smith except the $1500 paid on 
account of the county cases. This latter amount we think 
should be disallowed. 

Assignment of error No. 10. The judge erred in his 
decision of February 7, 1921, in that he surcharged Solo 
mon K. Lalakea with the sum of $806.28 on commissions. 
This is the entire amount of commissions retained by the 
administrator and the probate judge having ordered his 
discharge for failing to properly perform the duties of 


his office surcharged him with the full amount of com- 
18 
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missions retained. Counsel for the administrator urge, 
first, that the court was without power under the statute 
to disallow the commissions except so far as they may 
have been erroneously computed by the administrator, if 
there was any error in their computation, and second, 
even if the court had the power to disallow commissions 
no just ground existed for disallowance in this case. 
They admit that their first proposition is in conflict with 
the decisions of this court beginning with state of 
Akana, 11 Haw. 420, where it was held that statutory 
commissions are provided for the proper and faithful exe- 
cution of trusts and when an administrator does not com- 
ply with the duties devolved upon him by the appoint- 
ment he is not entitled to commissions. The above hold- 
ing has been reiterated several times by this court and 
various applications of it made. See Estate of Alina, 18 
Haw. 388; Guardianship of Isaac Kaiu, 17 Haw. 517. 
Under these circumstances we do not feel inclined to 
reexamine the question. We think, however, the holding 
is supported both by reason and the great weight of 
authority. 

Counsels’ second contention is likewise without merit. 
The matters already discussed in this opinion and which 
made this litigation necessary are alone sufficient to sup- 
port the surcharge. They were deemed sufficient by the 
probate judge to order the administrator discharged from 
his office and the administrator has concurred in that 
order by not appealing therefrom. If this is not a proper 
case for refusing the statutory commissions it would be 
difficult to imagine one where such action would be 
proper. 

Assignment of error No. 5. The judge erred in his 
decree of February 8, 1921, whereby he allowed Messrs. 
Russell & Patterson, attorneys for Lily Hewahewa and 
Hannah Makainai, a fee of $900. The decree provides 
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that “Russell & Patterson, attorneys for Hannah Makai- 
nai, George Lalakea and Lily Hewahewa be and they are 
hereby allowed the sum of $900 as and for the value of 
their services performed in this matter for and in behalf 
of said estate, and the administrator de bonis non of said 
estate is hereby authorized to pay to said Russell & Pat- 
terson the said sum of $900.” The objection urged by 
counsel to this fee is in effect that the court was without 
authority to allow it. In the course of their argument 
they say that there are eight undivided shares in this 
estate, of which the parties represented by Messrs. Rus- 
sell & Patterson own three, the administrator one, and 
the owners of the other four took no part in the pro- 
ceeding; that there is nothing to indicate that those who 
took no part in the proceeding consider themselves in 
any way benefited by the activities of these attorneys; 
that it is possible if they had been asked for their opinion 
they would have said that they preferred that Messrs. 
Russell & Patterson leave the estate to its fate and that 
the plaintiff in error so far as his interest as an heir is 
concerned most decidedly objects to having that interest 
decreased by his pro rata of $900 or any other sum for 
the purposes specified in the decree. Under this state of 
facts it is claimed that the court was without authority 
to allow said attorneys a fee to be paid out of the estate. 

In Trustees v. Greenough, 105 U. S. 527, at 532, it is 
said: “It is a general principle that a trust estate must 
bear the expense of its administration. It is also es- 
tablished by sufficient authority that where one of many 
parties having a common interest in a trust fund, at his 
own expense takes proper proceedings to save it from 
destruction and to restore it to the purposes of the trust, 
he is entitled to reimbursement either out of the fund 
itself or by proportional contribution from those who 
accept the benefit of his efforts.” In Hobbs v. McLean, 
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117 U. S. 567, at 582, it is said: “When many persons 
have a common interest in a trust property or fund and 
one of them for the benefit of all and at his own cost and 
expense brings a suit for its preservation or administra- 
tion the court of equity in which the suit is brought will 
order that the plaintiff be reimbursed his outlay from the 
property of the trust, or by proportional contribution 
from those who accept the benefits of his efforts. * * * 
But where one brings adversary proceedings to take the 
possession of trust property from those entitled to it, in 
order that he may distribute it to those who claim ad- 
versely, and fails in his purpose, it has never been held, 
in any case brought to our notice, that such person had 
any right to demand reimbursement of his expenses out 
of the trust fund, or contribution from those whose 
property he sought to misappropriate.” The principle 
has been recognized by this court in Hrans v. Garrie, 23 
Haw. 694. We are unable to see any difference in prin- 
ciple between an estate held by an administrator and a 
trust estate of any other character as affecting the allow- 
ance of eosts and expenses incurred in the administration 
or preservation of the estate. In Bean v. Bean, T4 N. H. 
404, the court in allowing one of the beneficiaries of the 
estate his expenses incurred in litigation with the execu- 
trices who claimed portions of the property adversely to 
the estate said: “As executrices it was the duty of the 
appellants to protect and conserve the estate committed 
to their care, but as they were personally interested in 
the property in question, claiming adversely to the estate 
to be the absolute owners of it, the interests of the estate 
in it were in fact protected by the intervention of one or 
more of the legatees, the appellees. That such interven- 
tion was reasonably necessary and prudent the result of 
one of the suits seems to establish. Bean v. Bean, 71 
N. H. 538. The result of that suit added to the estate 
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or trust fund certain property which the executrices 
claimed to own individually. A finding by the superior 
court that the appellees are equitably entitled to reason- 
able compensation on this account out of the trust fund 
presents no error of law." See also 11 R. C. L. 237. The 
authorities cited we think sufficiently establish the 
right of the heirs who contested with the administrator 
the correctness of his accounts and his claim of ownership 
to portions of the estate to have their reasonable expense 
of that contest allowed out of the estate. It follows that 
the order in question presents no error unless the further 
contention of the plaintiff in error, that the order if 
proper at all should have been in favor of the parties 
themselves instead of directly to the attorneys, is well 
taken. We think it would have been the better practice 
for the allowance to have been to the parties instead of 
to the attorneys, but we know of no legal objection to 
the order in this forum. As was said in Central R. R. v. 
Pettus, 113 U. N. 116, at 124: “When an allowance to 
the complainant is proper on account of solicitors’ fees 
it may be made directly to the solicitors themselves with- 
out any application by their immediate client." Under 
the circumstances we see no reason for disturbing the 
order authorizing the payment of a fee direct to the at- 
torneys out of the estate. 

Assignment of error No. 4. The judge erred in that 
he did in his decision filed February 7, 1921, and in his 
decree filed February 8, 1921, allow Norman D. Godbold, 
Esq. a fee of $1200 for alleged services as master to 
examine and report upon the accounts of Solomon K. 
Lalakea, administrator of the estate of T. K. Lalakea, 
deceased. Having already determined that the appoint- 
ment of Mr. Godbold as master was a proper exercise of 
the authority vested in the probate judge, he is as a mat- 
ter of course entitled to compensation for the services 
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performed under that appointment. The only question 
to be determined under this assignment of error is the 
reasonableness of the fee allowed. Evidence was taken at 
the hearing as to the value of the services performed. 
Mr. Godbold told something of the amount of time re- 
quired in gathering the information and examining the 
law preparatory to making the report which was filed. 
Mr. Russell testified that he had examined the master’s 
report on file, had had a conversation with Mr. Godbold 
as to the amount of work done and that from these facts 
and his own knowledge of the amount of work required 
to make the report he would say the services were reason- 
ably worth from $1000 to $1500. The law which we have 
already cited in connection with our discussion of assign- 
ment of error No. 12 applies. In fixing the amount of 
the fee the probate judge should not be governed absolutely 
by the opinion of professional men and should exercise 
his own fair judgment and fix the amount allowable with 
reference to the labor, skill and care required, the value 
of the estate, ete. The judge has said in his decision 
that the report of the master materially aided in the dis- 
position of the matters under investigation. Under these 
circumstances we are unable to say that the fee allowed 
is excessive although if the matter were originally be- 
fore us we might not have allowed as large a fee as the 
one in question. 

The decree is in part affirmed and in part reversed 
and the cause remanded for further proceedings not in- 
consistent with this opinion. 

C. S. Carlsmith (W. H. Smith and Peters & Smith 
with him on the brief) for plaintiff in error. 

B. S. Ulrich (Russell & Patterson and Thompson, 
Cathcart & Lewis on the brief) for contestants. 
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CoNTRACTS— planting agreement—covenants. 


A breach by the tenant or occupier of the covenants or stipu- 
lations on his part to be kept and performed, contained in the 
contract, does not work a forfeiture of the term in the absence 
of an express proviso to that effect. 

SAME—same—same. 


A party endeavoring to enforce a forfeiture must comply 
strictly with the tenor of the contract that he is acting under. 


Saur—same—same—construction. 


The general rule is that the character of a contract to culti- 
vate lands on shares is to be determined by ascertaining the 
intention of the parties as expressed in the language they have 
used. 


SAvVE—same—same—abandonment. 


The landlord cannot evict the tenant or occupier and after- 
wards claim an abandonment by him. 


OPINION OF THE COURT BY EDINGS, J. 


The essential facts of this controversy may be sum- 
marized as follows: The respondent Mrs. Collins was 
the owner of certain land on the Island of Maui in this 
Territory, more specifically described herein, and upon 
the 6th day of November, 1917, entered into a certain 
planting contract with one K. Kajiwara, the said con. 
tract being as follows: 
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“This agreement made this 6th day of November, A. D. 
1917, by and between Mrs. Ida Lou Harris-Collins, of 
Kuiaha, Hamakualoa, County of Maui, Territory of Ha- 
wali, hereinafter called the Landlady, which expression 
shall inelude her heirs, executors, administrators and 
assigns, where the context so requires or admits of the 
first part; and K. Kajiwara, of Kuiaha, Hamakualoa, 
County of Maui, aforesaid, hereinafter called the Tenant, 
which expression shall include the heirs, executors, ad- 
ministrators and assigns, where the context so requires 
or admits of the second part; Witnesseth : 

“That the Landlady for and in consideration of the 
promises, agreements and covenants herein contained on 
the part of the Tenant, to be performed and observed, 
does hereby empower and authorize the Tenant to enter 
immediately into and upon, and use and occupy all the 
uncultivated portion of Homestead Lot No. 32 on both 
sides of the gulch, situated at Kuiaha, Hamakualoa, 
County of Maui, aforesaid, for the cultivation of pine- 
apples. 

“And the Tenant hereby agrees with the Landlady 
that he will, in a proper, skillful and husbandman-like 
manner, clear, plow, harrow, thoroughly prepare and 
plant with pineapple plants all of said land as aforesaid, 
weed, cultivate, harvest, haul and deliver all pineapples 
so harvested to a pineapple cannery, there to be sold by 
the ton at the then current market price and credited to 
the Landlady. 

“And the said Tenant further agrees to plant all of 
said land during the year 1918. 

“And in consideration of the performance of the above 
agreement and covenants by the Tenant, the Landlady 
hereby agrees to pay over to the Tenant of the proceeds 
derived from the sale of all pineapples, aforesaid, Eighty 
per cent. (80%), and the cannery or purchaser of all 
such pineapples shall, and is hereby authorized to pay 
over to the said Tenant his share of Eighty per cent. 
(80%) of all the proceeds of such sales as above speci- 
fied and to charge the same to the account of said Land- 
lady. 

“It is mutually agreed and understood by and be- 
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tween both parties hereto that this agreement shall con- 
tinue in full force and effect until three crops of pine- 
apples shall have been harvested and delivered as afore- 
said, from all of the said premises, in other words, this 
contract shall terminate after the harvesting of the 
second ratoon. 

“It is also mutually agreed and understood by and 
between both parties hereto that all shoots, slips and 
tops not needed by the Tenant for the cultivation of said 
premises, may be sold, if possible, and the proceeds 
divided between the Landlady and Tenant as aforesaid.” 

During the year 1918 the said Kajiwara planted six 
acres of the land described in said contract in pineapples. 
On October 28, 1918, Kajiwara duly assigned all of his 
right, title and interest in and to said contract to one 
Mizubavashi and on the 3d day of October, 1919, the 
said Mizubayashi duly assigned the same to one C. 
Kisaba, one of the petitioners herein. On the said date, 
to wit, October 3, 1919, Kisaba, as security for the sum 
of $2425 loaned him by the petitioner the Baldwin Na- 
tional Bank of Kahului, executed to said bank a mort- 
gage, including among other crops of pineapples all of 
the pineapples belonging to him under the above con- 
tract and the assignment thereof to himself, and at the 
same time executed an order to the Haiku Fruit & Pack- 
ing Company authorizing them to pay over to the Bald- 
win National Bank the proceeds of his interest in the 
pineapples grown on said premises to be applied on said 
debt. 

The petitioners filed their bill in equity and among 
other things therein allege that the said C. Kisaba en- 
tered upon the said lands and thereon planted and culti- 
vated pineapples in accordance with the terms and condi- 
tions of said planting contract and has continued to cul- 
tivate and plant said land until on or about the 1st day 
of March, 1920, when the respondent Manuel Borge 
“drove the petitioner C. Kisaba and his agent and em- 
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ployees" from the said premises and refused to allow 
them to come upon said land or to plant or cultivate or 
to remove pineapples from said land and has appropri- 
ated to his own use the crops of pineapples planted and 
cultivated by him, the said Kisaba, and his predecessors 
in interest under said contract; that petitioners are in- 
formed and believe and so allege that the said Manuel 
Borge claims to be entitled to the possession of said land 
under some contract or agreement with Mrs. Collins; 
that the said Manuel Borge is harvesting said pineapples 
and has delivered and is delivering them to the Pauwela 
Pineapple Company, a respondent herein, and pray that 
the rights of the parties may be adjudicated and deter- 
mined and the Pauwela Pineapple Company be enjoined 
from paying to said Borge or Mrs. Collins any moneys 
due as the purchase price of said pineapples. 

At the conclusion of the hearing the trial judge found 
among other things that six acres of the land described 
in the contract were planted in pineapples; that there 
was other land included in the contract which was avail- 
able for pineapples which was not planted; “that the 
contract was duly assigned to one C. Kisaba, one of the 
complainants in this action.” “Kisaba, after his interest 
attached in October 1919 cultivated and cared for the 
said six acres up to December 1919.” In the early part of 
December Kisaba left the premises and moved to a place 
some twenty miles distant, leaving one Nakasoni in 
charge. For a short time in December Nakasoni did some 
work on the six acres but not sufficient to prevent the 
growth of weeds and grass thereon. The pineapple plants 
on the said six acres were so neglected that the entire crop 
was in danger of being destroyed and utterly lost. “On 
the 12th of February, 1920, the crop of pineapples on 
the six acre tract was so over-grown with weeds and 
grass that it was necessary for Mrs. Collins to take some 
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steps to rescue it or entirely lose her interest therein." 
“On that date she sold all her right and interest in said 
crop of pineapples to the respondent Manuel Borge." 
“When Kisaba left the premises in December 1919, and 
took up his residence and engaged in other business at 
à place 20 miles distant and thereafter so neglected the 
crop of pineapple plants growing on the six acre tract 
that it was overrun with weeds and grass, he was guilty 
of an abandonment of the premises and thereby forfeited 
to Mrs. Collins all his rights under his contract with her." 
*When she (Mrs. Collins) discovered that her interest 
was about to be lost through the abandonment and neglect 
of her tenant she had a perfect right to repossess herself 
of the premises and take whatever steps were necessary 
for her protection." “The bank's interest in the crop 
growing on the 6 acres can be no greater than Kisaba's 
and since Kisaba lost his interest by abandoning the 
crop the bank likewise lost its interest." It follows *that 
Manuel Borge by virtue of his contract with Mrs. Collins 
was at the time the suit was brought rightfully in‘ pos- 
session of the 6 acre tract and the pineapples growing 
thereon." From these findings and the decree based 
thereon the petitioners duly perfected an appeal to this 
court. 

The contract in question has been referred to as a 
“lease,” a “planting contract," a “cropping contract” and 
an “agreement to plant shares.” We regard the instru- 
ment as simply a written contract which speaks for itself, 
wherein was set forth the rights, duties and obligations 
of the contracting parties, and the cognomen bestowed 
upon it cannot change or alter the rules of construction 
applicable to contracts of this nature. 

It appears from the record that the decision and the 
decree based thereupon were predicated upon the neglect 
and abandonment by Kisaba of the premises in question, 
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the court finding *that when Kisaba left the premises in 
December 1919, * * * and thereafter so neglected the 
crop of pineapples that it was overrun with weeds and 
grass he was guilty of abandonment of the premises and 
thereby forfeited to Mrs. Collins his contract with her." 
The contract or agreement in question does not contain 
any words which confer, or might be construed into con- 
ferring, upon the owner, Mrs. Collins, the right or au- 
thority to declare a forfeiture for a breach of any of the 
covenants contained in said contract or which might be 
interpreted as giving her the right of arbitrarily termi- 
nating the contract and entering upon and repossessing 
herself of the premises. The contract itself is signally 
silent upon this subject. 

It is the general rule, and the rule which has been 
approved and adopted by this court, that the breach by 
the lessee of the covenants or stipulations on his part to 
be kept and performed, contained in the lease, does not 
work a forfeiture of the term in the absence of an ex- 
press proviso to that effect in the lease. (16 R. C. L., 
Landlord & Tenant, 1115, 1116.) A lessor cannot re- 
enter on the demised premises for nonpayment of rent 
unless the lease contains a proviso for forfeiture and re- 
entry upon nonpayment. (Wirt v. Philips, 1 Haw. 61 
(102).) Even where the lease or contract does contain a 
covenant permitting reentry in case of a breach the rule 
is that the party seeking to enforce the covenant must 
comply with its terms and conditions. “A party en- 
deavoring to enforce a forfeiture must comply strictly 
with the tenor of the contract that he is acting under." 
(Mini v. Hilo Sugar Co., 15 Haw. 480, 484.) The mere 
breach of the contract does not of itself work a forfei- 
ture. 

It is therefore manifest that neither the neglect of 
the party of the second part to said contract, therein 
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designated as the “tenant,” nor the breach by him of any 
of the covenants contained in said contract would au- 
thorize or justify Mrs. Collins in summarily and arbi- 
trarily, without process of law, terminating or annulling 
said contract and repossessing herself of the premises 
and confiscating the crop of pineapples growing thereon. 
There may be cases of this nature, that is, planting con- 
tracts, in which neglect of the crop was so pronounced, 
flagrant and outrageous as to amount to a technical or 
presumptive abandonment, but this theory is repudiated 
by a preponderance of the testimony and negatived by 
the fact that the crop on this land never at any stage, 
from the time of its being planted to the time of the 
reaping thereof, suffered such neglect as to bring the 
yield thereof below the average yield per acre of pineap- 
ple crops in that district. Hence our inquiry will be di- 
rected to the right of the owner or “landlady” to declare 
a forfeiture solely upon the ground of abandonment and 
whether or not a legal abandonment ever existed at the 
time claimed. 

It should be borne in mind that the entire property 
of Mrs. Collins, known as Homestead Lot. No. 32, con- 
sists of the lands described in this contract, namely, “all 
of the uncultivated portion of Homestead Lot. No. 32 on 
both sides of the gulch," and in addition thereto seven- 
teen acres not included in this contract; that the “entire 
land is surrounded by a complete enclosure. The seven- 
teen acres are not separated from the six acres by any 
fence;" that the seventeen acres were, under a contract 
between the same parties dated September 14, 1915, at all 
times from that date up to the time of the trial of this 
cause in the undisputed possession of the same parties 
who are asserted to have abandoned the six acres, and 
that their right to the possession of the seventeen acres 
has never been questioned as far as the record shows. 


286 SUPREME COURT OF HAW ATL. 


Opinion of the Court 


There was a great deal of testimony introduced at the 
suit which must be regarded as irrelevant. The remain- 
ing or relevant evidence is substantially as follows: The 
pineapples were in good condition in December 1919. 
This evidence is regarded as conclusive by the trial court 
and a finding to that effect incorporated in the decision. 
The petitioner Kisaba left the land, both the six acre 
and the seventeen acre tracts, in December 1919, remov- 
ing to Keanae, some twenty miles distant in the Same 
county. Kisaba testified that “outside of those seventeen 
and six acres I cultivated about four acres, probably a 
little bit more, dug out the guava trees, took away the 
stones and plowed the place." “I did not plant these 
four (4) acres to pines." “This lady (Mrs. Collins) told 
me that the contract expired.” “I dug out the trees from 
May to June, from July to September I plowed the place." 
“It was sometime in October or early part of November 
that Mrs. Collins stopped me.” “After I left for Keanae 
I left two men (Shimakoku and Nakasuna) who had 
been working with me in my house on this land of Mrs. 
Collins to take care of the place, and I gave them special 
instructions to pay more particular attention on the six 
acres of land, and afterward Shimakoku took care of the 
seventeen acres and Nakasuna took care of the six acres. 
Shimakoku is working on the seventeen acres at the 
present time." “After I left Nakasuna done the hoeing 
(on the six acres) from the time I left up to sometime 
in January, and after that he had some dispute with Mrs. 
Collins and he left the place." “I don't mean Mrs. Col. 
lins, I mean he had some dispute with the Portuguese 
lady." “Mrs. Borge. Nakasuna came and told me about 
it" “The Portuguese man (respondent Borge) would 
not permit me to put any one on the field." “I went to 
Borge and told him to return that pineapple field to me, 
and he told me that the contraet was broken and I had 
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nothing to do with it. So I came back and went to 
Yoshimatsu’s place." “This was during April or May 
that I talked to Borge.” “1920.” Nakasuna testifies on 
behalf of petitioner that in December 1919, he was living 
in a house on Mrs. Collins’ land and was working for 
Kisaba—‘worked steadily on the six acre piece for nine 
days. Still live with Shimabuku in house on the seven- 
teen acres.” “When Kisaba left in December he gave me 
$20 and told me to take care of the land in December, 
which I did. In the early part of February I saw Dorge 
working on the six acres, and went and reported to Ki- 
saba." Mrs. Collins, one of the respondents, and the 
owner of the land herein referred to, testifies that she 
*was on the property from August 18, 1919, to July 
11-12, 1920, that up to February 12 saw no one working 
the six acres.” “No one on the six acres when I made 
the agreement with Borge.” “I left there in 1917 and 
remained away until August 1919. Have no knowledge 
of the situation between those times 1917 and 1919." “TI 
have servants' quarters where the seventeen acres is and 
they (Japanese) were occupying it." “Shimabuku was 
living on the place when I got back in August. Don't 
know whether anybody else lived in the house with him 
or not" “I saw a man helping him hoeing.” “They— 
I think these men worked on other fields and if he (Shim- 
abuku) needed them there they helped him. That was 
my understanding. Of course they can’t talk English 
and I can't understand what they say and I don't know." 
*The man on the 17 acres was grubbing and cleaning and 
. plowing all the time" (in 1919). *I saw plowing of pre- 
viously uncultivated lands on the west side of the gulch 
(part of the lands embraced in the contract in question) 
toward the last, very last of the year 1919.” “The plowing 
was on the west side of the guleh, on land adjoining these 
six acres.” “I could not say who was doing the plowing.” 
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“I told him that he had no contract." “Q And you 
drove him off the place?” “A Certainly did.” “He was 
not through with his plowing.” “Don't know if the man 
doing the plowing was under Kisaba or not. I couldn't 
tell you who he was working for." “He told me he had 
bought the control and I told him that there was no con- 
tract.” “There was no contract in effect because it had 
been broken.” “I told him the contract had been broken 
in 1918." “I told him the contract was broken because 
all of my land was to be planted in 1918. The man had 
failed to plant it in 1918.” “And through the fields not 
being cultivated my fields were abandoned, my land was 
abandoned. 1 didn't feel that the Japanese had a right 
to go on and keep planting every year a little bit, you 
see," “I did not see this Japanese again." “I did not 
do anything towards cultivating the fields in any way 
until February when I made the conveyance to Mr. 
Borge.” “I did not make any effort to plant it." 

From the evidence we are unable to discover any 
abandonment of the land described in the contract or 
of the crops growing thereupon. Whether or not there 
was only part performance on the part of the tenant or 
whether the growing crop had at times been neglected 
are questions beside the issue. The most positive and 
weighty evidence which the record discloses is the tes- 
timony of Mrs. Collins herself which clearly establishes 
an illegal eviction of the tenant and not an abandonment 
by him. She among other things stated to the man thus 
engaged in cultivating some portion of the land, that 
there was no contract in effect because it had been broken 
in 1918 by Kajiwara's failure to plant all of the land, and 
drove him off, thus forcing an abandonment upon him. 
And of course where a party has attempted to terminate 
a contract on a stated ground such action cannot 
afterwards be justified on the ground that some other 
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sufficient reason therefor existed at the time. (13 C. J. 
607.) 

There was in this instrument no right of reentry re- 
served upon failure to perform the covenants or condi- 
tions of the agreement nor any stipulation therein that 
a failure to perform should not operate as a forfeiture 
or termination of the contract, nor does the evidence 
disclose any ground for presuming that the contract had 
been abandoned. 

The respondents contend that the contract in question 
was a “cropping contract” and that the occupier had no 
interest in the growing crop. What are sometimes de- 
nominated “cropping contracts” are usually for one year 
or for a single crop. Contracts of this nature are en- 
tirely different from the instrument under consideration. 
In the case of Gray v. Robinson, 33 Pac. 712, 713, cited 
by respondents in support of this contention, the court 
says: “The general rule, as laid down by the weight 
of authority, is that the character of a contract to culti- 
vate lands on shares is to be determined by ascertaining 
the intention of the parties as expressed in the language 
they have used,"—which we regard as exceedingly sound, 
but we have been unable to discover any rule of construc- 
tion by which an eviction of the tenant or occupier could 
be converted into an abandonment by him. 

The respondents further contend that the petitioners 
are not proper parties to the suit and that the mortgage 
in question is not binding upon the respondents. In view 
of our opinion in the case we do not discover any merit 
in this contention. 

The decree appealed from is reversed and the cause 
is remanded to the court below for further proceedings 
consistent herewith. 

E. ©. Peters and H. R. Hewitt (Peters & Smith and 


E. R. Bevins on the brief) for petitioners. 
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W. B. Pittman (Andrews & Pittinan and E. Murphy 
on the brief) for respondents. 


H. FOCKE AND H. M. VON HOLT, TRUSTEES UN- 
DER THE WILL AND OF THE ESTATE OF 
JAMES GAY, DECEASED, r. LLEWELLYN NA- 
PELA GAY ET AL. 


No. 1348. 


APPEALS FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JANUARY 6, 1922. DECIDED FEBRUARY 28, 1922. 


COKE, C. J., KEMP AND Epines, JJ. 


Trusts—wasting asset—value ascertained. 

Whenever a leasehold which should have been converted 
into a permanent investment at the inception of the trust 
is held by the trustees until the expiration of the lease and it 
afterwards becomes necessary to ascertain its value it is proper 
to consider what it produced in order to ascertain its value at the 
time it should have been converted. 


APPEAL AND ERROR—final decree—effect of appeal from. 

A general appeal from a final decree in equity brings up for 
review all interlocutory orders, not appealable as of right, which 
deal with the issues in the case. 

SaME—same—same. 


An appealable order made in a proceeding growing out of the 
suit but foreign to the subject-matter of it is not brought up for 
review by a general appeal from the main decree. 


OPINION OF THE COURT BY KEMP, J. 


The complainants as trustees under the will and of the 
estate of James Gay, deceased, filed a bill in equity for 
instructions as to their duties under the will. From the 


FOCKE v. GAY, 26 Haw. 290. 291 


Opinion of the Court 


decree entered by the circuit judge the minor respondents, 
remaindermen, through their guardian ad litem prose- 
cuted an appeal to this court. Our opinion on that appeal 
(26 Haw. 1) is referred to for the history of the case. It 
is sufficient to say here that the cause was remanded with 
instructions to the circuit judge to modify the decree 
appealed from so as to require the trustees to set aside as 
capital the value of the Ookala leasehold. When the mat- 
ter again came before the circuit judge on the remand he 
heard evidence as to the rentals produced by the Ookala 
leasehold from the death of the testator to the expiration 
of the lease and from that evidence and calculations 
which he had an actuary make found its value to be 
$20,668.35. A decree was accordingly entered requiring 
the trustees to set aside that amount as capital or corpus 
of the estate. In order to arrive at that value each instal- 
ment of rent received by the trustees from said leasehold 
was considered to be part income and part capital. To 
determine what portion of each instalment of rent consti- 
tuted capital calculations were made by the actuary to 
ascertain what sum put out at six per cent. interest with 
annual rests on the date of testator’s death would amount 
to each instalment actually received at the time it was 
received. Each instalment was figured separately and 
the sum of the amounts thus ascertained equals the value 
found by the circuit judge. The remaindermen being dis- 
satisfied with the decree in this respect have again ap- 
pealed to this court. 

Appellants complain because the circuit judge entered 
a new decree instead of- modifying the former decree. 
This constitutes at most an immaterial departure from the 
instructions contained in the order remanding the cause 
and is not prejudicial to the rights of the appellants. The 
circuit judge was compelled to hear evidence in order to 
comply with the order of this court and having done so it 
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was not improper for him to enter such decree as the evi- 
dence warranted. 

On the question of the correctness of the decree it is 
argued that the following four courses were open to the 
trustees at the inception of the trust: (1) They could 
have valued the Ookala leasehold at the inception of the 
trust and paid to the tenants for life six per cent. interest 
on such value; (2) they could have sold the leasehold, 
invested the proceeds and given the income to the life ten- 
ants; (3) they could have invested the rents as received 
and paid the income to the life tenants, and (4) they 
might (by analogy to a direct gift of money for life) have 
paid the rents as received to the tenants for life upon 
receiving reasonable security to preserve the fund for the 
remaindermen. It is further argued that what the trus- 
tees did was to adopt the fourth course except that they 
did not exact security of the life tenants for the preserva- 
tion of the fund. 

We are not able to concede either that the trustees 
had the four courses open to them or that they have 
adopted the fourth course. The only course which the 
trustees had an absolute right to pursue was to promptly 
convert the wasting assets into an authorized permanent 
investment and pay the income derived therefrom, what- 
ever it might be, to the life tenants and preserve the capi- 
tal amount for the remaindermen. Not having pursued 
this course their error must now be corrected by requiring 
them to set aside as capital or corpus of the estate a sum 
equal to the one which tbey should have had for that pur- 
pose at the time. At the time of the testator’s death the 
value of the Ookala leasehold was uncertain because the 
amount it would produce was uncertain, but the informa- 
tion now makes its true value as of that date at least 
theoretically ascertainable, and the calculations which the 
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circuit judge had the actuary make based on the receipts 
from the leasehold showed that value. 

In Kinmouth v. Brigham, 5 Allen 270, 279, where a 
portion of the trust estate consisted of an investment by a 
special partner in a trading partnership, the court after 
stating that such investment was one which the court 
could not sanction said: “It is obviously difficult in this 
case to determine what was the value of the investment at 
the testator’s decease by any other mode than a computa- 
tion based upon the whole product ultimately realized 
from it. * * * We think therefore that upon a just con- 
struction of the will equity will require that the profits 
received by the executors from the special partnership 
should not be regarded or treated exclusively as income 
but that they be treated when received from time to time 
as property belonging to the estate, a part of which is to 
be invested as capital and a part distributed as income; 
which parts are to be ascertained by finding what sum if 
received at the death of the testator would amount, with 
interest at six per cent. and making annual rests, to the 
sum actually received, at the time it was received; and 
that the sum so found should be invested as principal and 
the remainder distributed as income.” The circuit judge 
evidently had this case before him and was largely influ- 
enced by it in adopting the method used to ascertain the 
capital value of the Ookala leasehold. 

In this case, as in the Kinmouth case, it is obviously 
difficult to determine what was the value of the invest- 
ment at testator’s death by any other mode than a com- 
putation based upon the whole product ultimately realized 
from it. We therefore hold that the circuit judge com- 
mitted no error in thus determining the value of said 
leasehold. But we are not to be understood as holding 
that in every such case six per cent. should be taken as the 
correct rate of interest. Whenever interest is to be al- 
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lowed for the failure to pay money when it is due the law 
knows no other rate than the one established by law, but 
here we are to ascertain between the tenants for life and 
the remaindermen what part of the gross sum now in 
hand shall be treated as capital and what part as income, 
and when we are called upon to find out what sum at a 
particular date if invested by the trustees would have 
been sufficient to produce with its income the gross sum 
now in hand we must look to the actual income that can 
be obtained from authorized investments and not to the 
rate of interest established by law. (Edwards v. Ed- 
wards, 183 Mass. 581, 67 N. E. 658; Lawrence v. Little- 
field, 215 N. Y. 561, 109 N. E. 611; Furniss V. Cruick- 
shank, 130 N. E. (N. Y.) 625.) No point is made of the 
rate of interest used in the computations in this case, the 
objection being to the method used rather than to the 
details of applying the method. 

Shortly after the case was remanded to the circuit 
court Mr. Edmondson, guardian ad litem for the minor 
respondents, filed a motion for the allowance to him of 
$2000 for his services in the supreme court on the former 
appeal and for the further sum of $1000 for the services 
of counsel employed by him to assist him on that appeal. 
At the conclusion of the hearing as to the value of the 
leasehold in question evidence was heard as to the nature, 
extent and value of the services of the guardian ad litem 
after which the circuit judge simultaneously with the 
entry of the decree entered a separate order allowing him 
a fee of $1000 “for his services rendered in this case in 
the supreme court and to date, and a further sum of 
$1000 for services of counsel employed by the said” 
guardian ad litem “* * * which total sum is directed to 
be apportioned between and paid forthwith out of capital 
and income respectively in the proportions that $20,668.35 
and $13,060.89, respectively, bear to the sum of $34, 
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329.34." Also upon the oral application of counsel for 
the trusteees made at the time of the entry of the order it 
was further ordered that the sum of $750 be paid to him 
for his services as counsel for the trustees on the appeal 
and to date, which sum was similarly apportioned be- 
tween and to be paid out of capital and income. From 
this order Mr. Edmondson has appealed and urges that 
the $1000 fee allowed him is inadequate. 

The evidence as to the value of the services of the 
guardian ad litem is conflicting. The circuit judge in 
order to determine what was a reasonable fee for the 
guardian ad litem necessarily acquainted himself with 
the nature and extent of the services rendered. If he 
desired more definite information than was acquired dur- 
ing the progress of the trial he was then at liberty to 
hear evidence as to the nature and extent of the services 
rendered for which the fee was sought. He was also at 
liberty to take the judgment of professional men as to the 
value of such services but such evidence is not necessarily 
controlling even when it is not conflicting. When the cir- 
cuit judge had familiarized himself by either method with 
the nature and extent of the services and the other circum- 
stances generally it became his duty in the exercise of a 
sound discretion to fix the amount of the fee to be allowed 
(Guardianship of Humeku, 15 Haw. 394; Magoon y. 
Fitch, 16 Haw. 13), and unless it appears that he has 
abused that discretion his action in fixing the amount of 
the fee will not be disturbed on appeal. In this case the 
guardian ad litem had already been allowed a fee of $1000 
for his services in the first trial in the circuit court. For 
prosecuting the appeal from the decision of the circuit 
judge in that trial he has now been allowed $1000 for 
counsel which he employed to assist him and $1000 for 
his own services on appeal and the second hearing in the 
circuit court. Considering the benefits resulting from the 
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guardian ad litem’s services and all the surrounding cir- 
cumstances we regard the amount allowed by the circuit 
judge as very liberal. It cannot be said therefore that the 
circuit judge abused the discretion reposed in him. 

It is also argued that that portion of the order appor- 
tioning these counsel fees between capital and income is 
erroneous. The first question which presents itself is one 
which we have raised and called upon counsel to discuss, 
viz., whether or not the issue is raised by either of the 
appeals. The appeal of Mr. Edmondson, although a gen- 
eral appeal from the order in question, does not raise the 
issue for he has not such an interest in the subject-matter 
as entitles him to raise it. In fact it is not contended 
that the issue is raised by his appeal. It is contended, 
however, in behalf of the remaindermen that their appeal 
from the decree does raise the issue of the correctness of 
the apportionment although contained in an order entire- 
ly separate from the decree from which they have ap- 
pealed. It is well settled that an appeal from a final 
decree in equity brings up for review all interlocutory 
orders, not appealable directly as of right, which deal with 
issues in the case. (Lee Chu v. Noar, 14 Haw. 648; 
Scott v. Stuart, 22 Haw. 641.) Whether such an appeal 
would bring up for review an intermediate order directly 
appealable, because final in its nature, which settles some 
issue in the case was not decided by either of the cases 
cited, nor is it necessary for us to decide it here. But 
the ease of Scott v. Stuart does decide that an appealable 
order made in a proceeding growing out of the suit but 
foreign to the subject-matter of the suit would not be up 
for review upon an appeal from the decree and that an 
order or decree directing the payment of money other than 
the payment into court for further disposition is final in 
its nature and appealable. There the court was discussing 
an order entered in a partition proceeding but made in 


FOCKE v. GAY, 26 Haw. 290. 297 
Opinion of the Court. 


response to a motion of an attorney, who had theretofore 
been appointed master in chancery in said partition pro- 
ceeding, for the allowance to him of a fee for services 
which he had rendered in obedience to an order of the 
circuit judge in resisting an application of one of the par- 
ties to said partition proceeding for a writ of prohibition 
against himself and the circuit judge by which said party 
sought to prevent further action under said order appoint- 
ing him master. In response to said motion the circuit 
judge fixed his fee and ordered it paid by the clerk out of 
funds on deposit in court in said partition proceeding. In 
discussing that order this court said: “It should be point- 
ed out, however, that that order was an appealable one, 
and as it was made in a proceeding independent of the 
suit for partition and foreign to the subject-matter of that 
suit, though growing out of it, the order would not, upon 
final decree, be up for reconsideration or review." Here 
the order in question was made in the case on trial but in 
response to the motions of counsel for the trustees and the 
remaindermen to have their fees for services in a former 
appeal allowed and would seem to be ruled by the holding 
in Scott v. Stuart unless there are other facts which dis- 
tinguish it. The only fact which has a tendency to dis- 
tinguish this order from that is a recital in the decree fol- 
lowing the portion ordering the trustees to set aside as 
capital the value of the Ookala leasehold to the effect 
that the remaindermen will be entitled to this sum on the 
termination of the trust “less the amount which the trus- 
tees are required to pay therefrom on account of counsel 
fees and disbursements under the separate order in that 
behalf this day filed.” 

After careful consideration of this phase of the matter 
we are of the opinion that the recital in the decree could 
have no bearing on the question unless it had the effect 
of making the order allowing counsel fees a part of the ` 
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decree. That it does not have this effect seems clear. 
The decree orders the full value of the Ookala leasehold 
as found by the circuit judge set aside by the trustees as 
capital and the further recital that the remaindermen will 
be entitled to that sum on the termination of the trust 
less the amount of fees ordered paid out of it is of no effect 
for the reason that such recital could not have the effect 
of irrevocably fixing the amount to which the remainder- 
men will be entitled at the termination of the trust. It is 
not impossible that further sums may be ordered paid out 
of capital before the termination of the trust, in which 
event the remaindermen would not be entitled to that 
amount. It seems clear to us that the most that can be 
said of the order in question is that it was made in a pro- 
ceeding which was collateral to the case on trial. It did 
not settle any issue in that case and is foreign to the sub- 
ject-matter thereof although growing out of it. It neces- 
sarily follows that the general appeal of the remainder- 
men from the decree does not bring up for review the 
order allowing and apportioning the payment of counsel 
fees. 

Both the decree and the order should be affirmed and 
it is so ordered. 

W. L. Stanley for the trustees. 

H. Hdmondson in proper person and for the minor 
respondents. 

L. J. Warren (W. O. Smith with him on the brief) for 
the life tenants. 
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TAXATION—income. 


Where a sum is received by the taxpayers in liquidation of 
losses or damage sustained because of a laborers’ strike income 
tax thereon should be paid for the year in which the payment is 
made. 


SAME—same. 
Bonds and stock of mainland municipalities and corporations 

and bank credits in mainland banks held by mainland agents of a 
local taxpayer take the situs of the local owner under the maxim 
mobilia sequuntur personam and come within the description of 
property owned in Hawaii and the income therefrom is taxable 
under the laws of this Territory. 


SAME—same. 
The maxim, however, is not of universal application and may 
yield to the exigencies of particular circumstances. 


SaME—same—losses sustained on the sale of securities—incurred when. 
Where a taxpayer through the sale of securities sustains a loss 
because of the depreciation in the value of the securities the 
amount of such loss may be deducted from income for the year 

in which the securities were disposed of. 


SAME--depreciation or exhaustion of leasehold— deduction from income. 
In computing income a proper deduction may be made for 
actual loss incurred during the taxation period due to exhaustion 
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of all intangible property arising out of its use and employment 
in the trade or business of the taxpayer including any loss by 
reason of the exhaustion of a leasehold by efflux of time if such 
leasehold was actually employed in the business. 


SAME—Same— same. 


The proper course is for the leasehold to be reappraised at the 
end of each taxation period, and based upon that valuation to 
deduct a proper amount for the exhaustion of the leasehold 
occurring during the period, this course to be repeated thereafter 
at the end of each succeeding taxation period until the termina- 
tion of the lease. 


SAME—$ame——same. 
The value of a leasehold due to economic causes will vary and 
it follows that the amount required to amortize the capital in- 
vestment will also change from time to time. 


OPINION OF THE COURT BY COKE, C. J. 


These two causes are here on original submissions 
containing agreed statements of fact—a proceeding 
authorized by section 2381 R. L. 1915 as amended by 
Act 82 S. L. 1921. The questions involved in both cases 
are in all material respects parallel and will therefore be 
consolidated and discussed in a single opinion but a sep- 
arate judgment will be entered in each proceeding con- 
formably to the decision. The two plaintiffs above named, 
to wit, Ewa Plantation Company and Hawaiian Sugar 
Company, are domestie corporations and the defendant 
Charles T. Wilder is the tax assessor for the first taxation 
division of the Territory of Hawaii. The controversy is 
in respect to the amount of income taxes due from the 
two plaintiff corporations to the Territory of Hawaii in 
the year 1921 from income received in 1920. 

The agreed statements of fact are entirely too volumi- 
nous to be recited here but the questions at issue may be 
summarized as follows: (1) Whether the amount re- 
ceived by Ewa Plantation Company from the Hawaiian 
Sugar Planters Association in 1920 by way of compensa- 
tion for losses incurred by reason of the laborers’ strike 
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on the Island of Oahu should be accounted for as a whole 
as a receipt during the year 1920, or may be apportioned 
to the crops of 1920, 1921 and 1922 in accordance with the 
prevailing system of accounting upon the crop method; 
(2) whether interest upon mainland investments, includ- 
ing municipal bonds, accruing during the taxation period 
is taxable income under the law of this Territory as ap- 
plied to the agreed facts; (3) whether the amount of loss 
sustained through the sale of shares in the Sugar Factors 
Company during 1920 is deductible as a loss in comput- 
ing the income taxes of the said companies for the year 
1920 under the facts set forth in the submissions; 
(4) whether the amount of loss sustained through the 
sale of mainland bonds sold and realized upon during the 
vear 1920 is deductible as a loss in computing the income 
taxes of the said companies for the year 1921 under the 
facts set forth in the submissions; (5) whether the 
amount of depreciation in value of a leasehold should be 
allowed as a deduction in computing the income tax of 
the Hawaiian Sugar Company for the year 1920 under 
the law of this Territory as applied to the agreed facts. 

As thus categorically classified the several subjects 
will be taken up and disposed of except that the questions 
set forth in paragraphs 3 and 4 being closely allied and so 
nearly analogous will be considered and determined 
together. 

STRIKE RECEIPTS, 

The first question concerns solely the Ewa Plantation 
Company and grows out of a laborers’ strike begun in the 
early part of 1920 and which ended in July of the same 
vear, conducted by the Filipino and Japanese laborers 
employed on the sugar plantations on the Island of Oahu, 
the Ewa Plantation being among those affected. It 
appears that the Hawaiian Sugar Planters Association, 
which is composed of practically all of the sugar produc- 
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ing concerns in the Territory, entered into an agreement 
with the plantations on Oahu by which the latter planta- 
tions were to resist the demands of the strikers and at the 
conclusion of the strike the association was to make 
reimbursement to them for all losses sustained by reason 
of the strike. Following the conclusion of the strike it 
was ascertained that the strike losses amounted to 
$12,119,317.30 made up of $635,959.42 in expenses incurred 
by the association and $11,483,357.88 in losses sustained 
directly by the several plantations on Oahu affected by 
the strike. All of the plantation members of the associa- 
tion paid their pro rata of the $12,119,317.30 on or before 
December 31, 1920, the pro rata of the Ewa Plantation 
being the sum of $721,818.95. The said Ewa Plantation 
received in full settlement of its strike losses on its claim 
for reimbursement thereof the sum of $2,791,697.72, this 
amount being made up of estimated losses in taxable 
profits as follows: For the crop of 1920, $2,324,931.15; 
for the crop of 1921, $183,706.29, and for the crop of 1922, 
$333,059.68. The Ewa Plantation in its income tax re- 
turn for the year 1920 deducted the said sum of $721,- 
818.95 contributed by it as its pro rata of the gross losses 
as aforesaid and returned the said sum of $2,324,931.75 
only as income for the year 1920 on the amount which it 
received from the association as its share of the loss sus- 
tained. Under these facts it is the contention of the 
company that the other two amounts, namely, $133,706.29 
and $333,059.68 were received on account of losses of tax- 
able profits on the crops of 1921 and 1922 respectively 
and should be returned as income for those respective 
years and therefore were properly excluded from its 1920 
return. It is the contention of the tax assessor that since 
the two last mentioned sums were actually received dur- 
ing the 1920 taxation period, whether they be regarded as 
advance realizations of the 1921 and 1922 crops or other- 
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wise, they should be returned as income accruing during 
the 1920 taxation period. 

It is agreed that should the contention of the assessor 
be sustained on this point the amount of income taxes 
payable by said company should be increased by the sum 
of $18,607 over the amount shown by the company’s said 
return. The statutory provisions bearing upon the ques- 
tions at issue are to be found in section 1305 R. L. 1915 
which provides that the taxation period shall be the year 
immediately preceding the first day of January of each 
year in which the tax is payable. Section 1306 R. L. 1915 
provides that there shall be levied and collected a tax of 
two per cent. on the net profit or income above actual 
operating and business expenses derived during the taxa- 
tion period from all property owned and every business, 
trade, employment or vocation carried on in the Territory 
of Hawaii, and section 1307 provides that *in estimating 
the gains, profits and income of any * * * corporation, 
there shall be included all income derived from interest 
upon notes," etc., *and all other gains, profits and income 
derived from any source whatsoever during said taxation 
period." Section 1307 also provides that *in estimating 
the gains, profits and income of any person or corporation, 
there shall be included * * * the amount of sales of 
movable property, less the amount expended in the pur- 
chase or production of the same." 

The company contends that under the paragraph last 
above quoted the several sums received from the Hawaiian 
Sugar Planters Association should not be taken into ac- 
count for taxation purposes until and as each crop shall 
have been sold and the net result ascertained. The com- 
pany relies upon the decisions rendered in Tax Assessor v. 
Laupahoehoe Sugar Company, 18 Haw. 206, and in the 
Income Tax Appeal Cases, 18 Haw. 596, 599. In each of 
these cases it was held that moneys expended prior to the 
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taxation period in the production of sugar were deduct- 
ible, not in the period in which the expenditure was made 
but at the time the crop was sold. These decisions we 
think are in accord with the provisions of the statute. In 
the present case, however, we are confronted with a dif- 
ferent set of facts. It must be borne in mind that we are 
now dealing with a receipt and not an expenditure. The 
amount paid was merely in liquidation of an estimated 
loss or damage sustained by the company because of the 
strike. Whether this estimate proves to be even approxi- 
mately correct will necessarily depend upon many con- 
tingencies, but irrespectvie of that feature it is plain to 
us that the company has not the power merely by an 
arrangement with the Hawaiian Sugar Planters Associa- 
tion, or for the sake of harmony in its accounting system 
or otherwise, to convert a sum received by it as compensa- 
tion for damages caused by the laborers’ strike into an 
amount expended in the purchase or production of spe- 
cific growing crops of sugar cane. No such feat is sanc- 
tioned by the statutes of Hawaii heretofore quoted nor by 
the decisions in 18 Haw., supra, which point out that the 
amount expended in the purchase or production of mov- 
able property should be carried over from year to year 
and deducted at the period when the property is sold, 
which merely follows the mandate of the statute, but 
neither the sum involved here nor any part thereof was 
expended in the purchase or production of movable prop- 
erty and hence the whole amount thereof is included with- 
in “other * * * income * * * derived from any source 
whatsoever during said taxation period." And as the pay- 
ment was made during the year 1920 the income tax 
thereon became due in the following year as provided by 
statute. 
INTEREST ON MAINLAND SECURITIES AND BANK DEPOSITS. 
It is set forth in the submissions that ever since the 
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incorporation of the Ewa Plantation Company Castle & 
Cooke, Limited, an Hawaiian corporation, has been its 
general agent at Honolulu and during upwards of twenty 
years last past Welch & Company, a California corpora- 
tion with offices in San Francisco, has been the agent at 
that place of said Castle & Cooke, Limited, and at all 
times during said period the sugar produced by said Ewa 
Plantation Company has been sold on the mainland of the 
United States and the proceeds of sale have been received 
by said Welch & Company and deposited in California 
banks and credited on its books to Castle & Cooke, Lim- 
ited, for the account of said Ewa Plantation Company, 
against which credits said Ewa Plantation Company has 
drawn from time to time as money was required by it for 
the payment of the expenses of its plantation and divi- 
dends upon its stock; that bonds and notes of foreign 
(mainland) railroad and industrial corporations were 
purchased by said Welch & Company for the account of 
said Ewa Plantation Company with surplus moneys of the 
latter so held as aforesaid by the former company and the 
said bonds and notes thereafter until they were sold on 
the mainland remained on deposit with said Welch & 
Company and none of said bonds and notes or the pro- 
ceeds with which they were purchased have been held in 
said Territory nor have they been physically present 
therein at any time; that during the period of upwards 
of twenty years last past Alexander & Baldwin, Limited, 
an Hawaiian corporation having offices in Hawaii, Cali- 
fornia and New York, has been the agent of the Hawaiian 
Sugar Company; that the president of said Alexander & 
Baldwin, Limited, was and is in charge of its said Cali- 
fornia offices and other officers or employees thereof or 
representatives of said Hawaiian Sugar Company with 
power to effect transfers of its stock which is listed on the 
San Francisco stock exchange; that at all times during 
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said period the sugar produced by said Hawaiian Sugar 
Company has been sold on the mainland of the United 
States and the proceeds of sale have been received by said 
Alexander & Baldwin, Limited, at either one or the other 
of its said offices on the mainland and there credited to 
the account of said Hawaiian Sugar Company, against 
which said credit said Hawaiian Sugar Company has 
drawn from time to time as money was required by it for 
the payment of the expenses of its plantation and divi- 
dends upon its stock; that bonds of certain municipali- 
ties on the mainland of the United States and of foreign 
(mainland) railroad corporations were purchased on the 
mainland by said Alexander & Baldwin, Limited, for the 
account of said Hawaiian Sugar Company with surplus 
moneys of the latter so held as aforesaid by the former 
company and said bonds thereafter until they were sold 
by said Alexander & Baldwin, Limited, on said mainland 
were held by it at its offices in California or New York 
and none of such bonds have been held in said Territory 
nor have they or said proceeds with which they were pur- 
chased been physically present therein at any time. 

The Ewa Plantation Company and Hawaiian Sugar 
Company, respectively, deducted the interest arising from 
these investments as income for the year 1920 in its terri- 
torial income tax return, the amount deducted by the 
Ewa Plantation Company being $52,442.23, and the 
amount deducted by the Hawaiian Sugar Company being 
$32,659.66. Upon these facts it is the contention of said 
companies that the interest accruing from said bonds, 
notes and bank deposits was not taxable as income de- 
rived from property owned in the Territory of Hawaii or 
otherwise under the laws of said Territory. On the other 
hand it is claimed by the assessor that said interest upon 
said bonds, notes and bank deposits was and is taxable 
income of said companies under the laws of Hawaii. It 
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is agreed that should the contentions of the assessor be 
sustained the amount of income tax payable by said 
Ewa Plantation Company should be increased by the sum 
of $2097.68 over the amount shown by the company’s said 
return, and that the amount of income tax payable by said 
Hawaiian Sugar Company should be increased by the sum 
of $1306.56 over the amount shown by the company’s said 
return. 

In the case of the latter company there is an attempt 
to draw a distinction between interest on mainland and 
foreign investments and municipal bonds of mainland cit- 
ies. We think these investments are all on the same plane 
so far as the principles involved are concerned and will be 
dealt with in this opinion accordingly. 

It is regrettable that while the submissions contain 
statements to the effect that the proceeds of the sales of 
sugar by the mainland agencies of the taxpayers were 
placed to the general credit of the local companies to be 
drawn against from time to time as funds were required 
by them for the payment of their operating expenses, etc., 
the submissions are silent respecting the disposition and 
use of the income derived from the mainland investments 
now in question. In the absence of a showing to the con- 
trary we are led to assume that the income received from 
these mainland securities and bank deposits was dealt with 
in the same manner as the proceeds from the sales of sugar. 

The statute by virtue of which the assessor claims the 
income from these investments is properly taxable as 
income is section 1306 R. L. 1915. This statute reads as 
follows: “On corporation income. There shall be levied, 
assessed, collected and paid annually, except as herein- 
after provided, a tax of two per cent. on the net profit or 
income above actual operating and business expenses de- 
rived during each taxation period, from all property 
owned, and every business, trade, employment or vocation, 
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carried on in the Territory of Hawaii, of all corporations, 
doing business for profit in the Territory, no matter 
where created and organized; provided, however, that 
nothing herein contained shall apply to corporations, com- 
panies or associations, conducted solely for charitable, 
religious, educational or scientific purposes, including 
fraternal beneficiary societies, nor to insurance compa- 
nies, taxed on a percentage of the premiums under the 
authority of another law.” If this statute be stripped of 
the language not material to the cases at bar it would 
read: “There shall be levied, assessed, collected and paid 
annually a tax of two per cent. on the net income from all 
property owned in the Territory of Hawaii of all corpora- 
tions doing business for profit in the Territory, no matter 
where created or organized.” At the very outset counsel 
for the Territory concede that the phrase “owned in Ha- 
wali" as employed in section 1306 must be taken as refer- 
ring to the property and not the owner and the final form 
of the question is, “Are these bonds and deposits property 
in Hawaii,” and that “the case stands as though the 
statute read ‘income from property in Hawaii owned by 
the taxpayer)" We are not as ready as counsel to accept 
this construction of the meaning of the statute. It seems 
to us that it could be strongly argued that the phrase 
“property owned in Hawaii" has reference to the place of 
ownership and not to the location of the property. We 
are referred to the rule that in the construction of a 
statute the language employed should be taken in its com- 
mon and usual signification and we are reminded that if a 
person were asked, “What property do you own in the 
Territory?" he would not in answering enumerate bonds 
and notes of foreign or mainland corporations or deposits 
in foreign or mainland banks. This may be true, but on 
the other hand if the San Francisco agents of these cor- 
porations were asked in respect to the property in ques- 
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tion, “Where are these bonds, notes or bank credits 
owned?” the answer obviously would be, “In the Territory 
of Hawaii,” and that answer would be entirely correct. 
We will not pursue this discussion further for the reason 
that even adopting the construction placed upon the stat- 
ute by the parties the result will be the same. 

If it be conceded that the statute refers to the income 
from property situated in Hawaii the position of the 
assessor can only be sustained by invoking the doctrine of 
the maxim mobilia sequuntur personam, that is to say, 
that movables follow the person of the owner. Counsel 
for the taxpayers urge that the maxim has been repudiat- 
ed in this jurisdiction by the supreme court in //ackfeld 
v. Minister of Finance, 8 Haw. 292; Hackfeld v. Luce, 
4 Haw. 172, and Estate of Hall, 19 Haw. 531. It is fur- 
ther contended that if the maxim is an enforceable rule 
in this jurisdiction yet under the circumstances here 
divulged the bonds, notes, etc., have become localized and 
thus have acquired a business situs in San Francisco. 
Jounsel for the taxpayers cite many authorities bearing 
upon the question, the leading ones being State Tax on 
Forcign-held Bonds, 15 Wall. 300; New Orleans v. Stem- 
pel, 175 U. S. 309; Bristol v. Washington County, 177 
U. S. 133; Union Transit Co. v. Kentucky, 199 U. S. 194; 
Liverpool & London & Globe Ins. Co. v. Board of Asses- 
sors, 221 U. S. 346; DeGanay v. Lederer, 250 U. S. 376. 
The general trend of these authorities is that tangible 
personal property permanently located in a State other 
than the domicile of the owner acquires a situs and is 
subject to be there taxed irrespective of the domicile of 
the owner and any attempt on the part of the State in 
which the owner is domiciled to tax such property is un- 
lawful; that the maxim mobilia sequuntur personam is a 
legal fiction to be resorted to only when convenience and 
justice require. It is further held that bonds and other 
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negotiable instruments are becoming more and more to be 
looked upon and regarded as property and not merely as 
evidences of debt. The case of DeGanay v. Lederer is the 
leading case and perhaps the strongest cited in support of 
the position maintained by counsel for the taxpayers. In 
that case certain stocks and bonds issued by Pennsylvania 
corporations and mortgages secured on real estate in the 
same State were owned by an alien resident of France 
and were in the hands of an agent in this country acting 
under a power of attorney which authorized and empow- 
ered the agent to sell, assign and transfer any of the 
property and to invest and reinvest the proceeds as it 
might deem best in the management of the business and 
affairs of the owner. The question was whether the 
income from this property was subject to tax under the 
federal income tax law of October 3, 1913, as income from 
property owned in the United States by persons residing 
elsewhere, and it was held that it was in the following 
language: “We have no doubt that the securities herein 
involved are property. Are they property within the 
United States? It is insisted that the maxim mobilia 
sequuntur personam applies in this instance, and that the 
situs of the property was at the domicile of the owner in 
France. Dut this court has frequently declared that the 
maxim, a fiction at most, must yield to the facts and cir- 
cumstances of cases which require it; and that notes, 
bonds and mortgages may acquire a situs at a place other 
than the domicile of the owner, and be there reached by 
the taxing authority. It is only necessary to refer to 
some of the decisions of this court. New Orleans v. Stein- 
pel, 175 U. S. 309; Bristol v. Washington County, 177 U. 
S. 133; Blackstone v. Miller, supra; State Board of Asses- 
sors v. Comptoir National d'Escompte, 191 U. S. 388; 
Carstairs V. Cochran, 193 U. S. 10; Scottish Union & Na- 
tional Ins. Co. v. Bowland, 196 U. S. 611; Wheeler v. New 
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York, 233 U. S. 434, 439; Iowa v. Slimmer, 248 U. Ñ. 
115, 120. Shares of stock in national banks, this court 
has held, for the purpose of taxation may be separated 
from the domicile of the owner, and taxed at the place 
where held. Tappan v. Merchants National Bank, 19 
Wall. 490. In the case under consideration the stocks 
and bonds were those of corporations organized under the 
laws of the United States, and the bonds and mortgages 
were secured upon property in Pennsylvania. The certifi- 
cates of stock, the bonds and mortgages were in the Penn- 
Sylvania Company's offices in Philadelphia. Not only is 
this so, but the stocks, bonds and mortgages were held 
under a power of attorney which gave authority to the 
agent to sell, assign or transfer any of them, and to 
invest and reinvest the proceeds of such sales as it might 
deem best in the management of the business and affairs 
of the principal. It is difficult to conceive how property 
could be more completely localized in the United States. 
There can be no question of the power of Congress to tax 
the income from such securities. Thus situated and held, 
and with the authority given to the local agent over them, 
we think the income derived is clearly from property 
within the United States within the meaning of Congress 
as expressed in the statute under consideration." 

It is worthy of note that in the DeGanay case the 
court emphasized the fact that the stocks, bonds and mort- 
gages were held in Pennsylvania under a power of attor- 
ney which gave authority to the agent to sell, assign and 
transfer any of them and to invest and reinvest the pro- 
ceeds of sale as it might deem best in the management of 
the business and affairs of the principal. No such situa- 
tion exists in the cases at bar. The mainland agents of 
the taxpayers were apparently clothed only with author: 
ity to purchase and hold the securities and as the income 
thereon was received to place the same to the credit of 
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their principals to be drawn upon from time to time as 
money was required for the payment of the expenses of 
their plantations and dividends upon their stock. These 
securities therefore were not localized nor did they enjoy 
a business situs such as is referred to in the DeGanay 
case. But even in that case, while the court held that 
they were subject to the federal income tax law because 
of their local situs within the United States, the court did 
not infer by that that the income thereof would not have 
been taxable at the domicile of their owner; and the same 
may be said of the income from the securities now in 
question. The mere fact that such income might be tax- 
able in Hawaii under our local statute is no authority for 
holding that the same income might not be taxed in the 
State of California under the income tax laws of that 
State, for liability to taxation in one State does not neces- 
sarily exclude liability in another. Kidd v. Alabama, 188 
U. S. 730, 132; Hawley v. Malden, 232 U. S. 1, 13. Kirt- 
land v. Hotchkiss, 100 U. S. 491, is a case concerning 
IlHinois bonds secured by a deed of trust upon property 
situated in the latter State. In that case the court held 
that the debt *although a species of intangible property 
may for the purposes of taxation, if not for all others, be 
regarded as situated at the domicile of the creditor. It is 
none the less property because its amount and maturity 
are set forth in a bond. "That bond, wherever actually 
held or deposited, is only evidence of the debt, and if de- 
stroyed, the debt—the right to demand payment of the 
money loaned with the stipulated interest—remains. Nor 
is the debt, for the purposes of taxation, affected by the 
fact that it is secured by mortgage upon real estate sit- 
uated in Illinois. * * * The debt then having its situs at 
the creditor's residence, both he and it are for the pur- 
poses of taxation within the jurisdiction of the State." 
The general principles laid down in the Kirtland-Hotch- 
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kiss decision are referred to in Fidelity & Columbia Trust 
Co. v. Louisrille, 245 U. S. 54, at 59, as affirmed and 
assumed to be the law in every subsequent case, citing 
Bonaparte v. Appeal Tax Court, 104 U. S. 592; Pullman’s 
Palace Car Co. v. Pennsylvania, 141 U. S. 18, 29, 31; 
Savings & Loan Society v. Multnomah County, 169 U. X. 
421, 431; New Orleans v. Stempel, supra; Liverpool & 
London & Globe Ins. Co. v. Assessor, supra. 

And finally the principle involved was again passed 
upon in the late case of Maguire v. Trefry, 253 U. S. 12. 
This is not only a most recent case but is we think the 
controlling authority. "The question in that case was 
whether the income received by the beneficiary from a 
trust estate consisting of bonds and equipment certificates 
held and administered by the trustee in another State is 
taxable by the State of the beneficiary's domicile. The 
question was answered in the affirmative. It appears that 
the beneficiary resided in the State of Massachusetts and 
was taxed upon income from a trust created by the will 
of one Matilda P. McArthur, formerly of Philadelphia. 
The securities consisting of bonds of other corporations 
and certain certificates of the Southern Railway Equip- 
ment Company were held in the possession of the trustee 
in Philadelphia and the trust was administered under the 
laws of the State of Pennsylvania. The tax commissioner 
of the Commonwealth of Massachusetts attempted to levy 
a tax upon the revenues derived by the beneficiary from 
said securities under the income tax statute of that State. 
In its opinion the court says: “It is true that in some 
instances we have held that bonds and bills and notes 
although evidences of debt have come to be regarded as 
property which may acquire a taxable situs at the place 
where they are kept, which may be elsewhere than at the 
domicile of the owner. "These cases rest upon the prin- 
ciple that such instruments are more than mere evidences 
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of debt, and may be taxed in the jurisdiction where locat- 
ed and where they receive the protection of local law and 
authority. * * * At the last term we held in DeGanay v. 
Lederer, 250 U. S. 316, that stocks and bonds issued by 
domestic corporations, and mortgages secured on domestic 
real estate, although owned by an alien non-resident, but 
in the hands of an agent in this country with authority to 
deal with them, were subject to the Income Tax Law of 
October 3, 1913, 38 Stat. 166. In the present case we are 
not dealing with the right to tax securities which have 
acquired a local situs but are concerned with the right of 
the State to tax the beneficiary of a trust at her resi- 
dence, although the trust itself may be created and ad- 
ministered under the laws of another State. In Fidelity 
& Columbia Trust Company v. Louisville, 245 U. S. 54, we 
held that a bank deposit of a resident of Kentucky in the 
bank of another State, where it was taxed, might be taxed 
as a credit belonging to the resident of Kentucky. In 
that case Union Refrigerator Transit Co. v. Kentucky, 
supra, was distinguished and the principle was affirmed 
that the State of the owner’s domicile might tax the 
credits of a resident although evidenced by debts due from 
residents of another State. This is the general rule recog- 
nized in the maxim mobilia sequuntur personam, and 
justifying, except under exceptional circumstances, the 
taxation of credits and beneficial interests in property at 
the domicile of the owner. We have pointed out in other 
decisions that the principle of that maxim is not of uni- 
versal application and may yield to the exigencies of par- 
ticular situations. But we think it is applicable here. It 
is true that the legal title of property is held by the trus- 
tee in Pennsylvania, but it is so held for the benefit of the 
beneficiary of the trust and such beneficiary has an equi- 
table right, title and interest distinct from its legal own- 
ership. * * * It is this property right belonging to the 
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beneficiary, realized in the shape of income, which is the 
subject-matter of the tax under the statute of Massachu- 
setts. The beneficiary is domiciled in Massachusetts, has 
the protection of her laws, and there receives and holds 
the income from the trust property. * * * The case pre- 
sents no difference in principle from the taxation of 
credits evidenced by the obligations of persons who are 
outside of the State which are held taxable at the domicile 
of the owner. Kirtland v. Ilotchkiss, 100 U. S. 491." 

This ease is important for here in the last word upon 
the subject the Supreme Court of the United States has 
not only adopted and applied the maxim mobilia sequun- 
iur personam but has directly reaffirmed the decision in 
Kirtland v. Hotchkiss. Yn Union Transit Co. v Ken- 
tucky, supra, the court points out that stocks, bonds, 
notes and choses in action are classified as intangible 
property and a clear distinction is drawn between that 
kind of property and tangible personal property such as 
railway cars having a situs of their own and taxable 
only in the territorial limits of that situs. But with in- 
tangible personal property such as stocks, bonds and 
bank credits the rule ordinarily is different. "This class 
of property takes the situs of the domicile of its owner 
by virtue of the maxim mobilia sequuntur personam, ex- 
cept under unusual circumstances which do not exist in 
the cases at bar. 

The further point is made by counsel for the taxpayers 
that the local sypreme court in the three Hawaiian cases 
supra has repudiated entirely the maxim mobilia sequun- 
tur personam but with this we cannot agree. Some of 
the expressions made use of would perhaps lead to that 
inference but after a careful review of those opinions, 
taken in the light of the law and facts involved, we con- 
clude that the most that ought to be said of them is that 
the court merely intended to hold, as the Supreme Court 
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of the United States has since held in Maguire v. Trefry, 
supra, that the maxim is not of universal application and 
may yield to the exigencies of particular circumstances. 

And finally it is urged that *at no time heretofore has 
said assessor or his predecessors in office considered in- 
come derived from such investments as taxable or in- 
cluded the same in assessing the incomes of corporations 
or individuals under the laws of the Territory" and that 
the rule of contemporaneous construction should be given 
great weight by this court. The rule is that the con- 
temporaneous construction of a statute by those charged 
with its execution, especially when it has long prevailed, 
is to be regarded as a ligitimate aid to statutory con- 
struction and is entitled to most respectful consideration 
and should not be disregarded or overturned except for 
cogent reasons. See United States v. Moore, 95 U. S. 760, 
also United States v. Johnston, 124 U. S. 236, at 253, and 
authorities there cited. But the rule which gives de- 
termining weight to contemporaneous construction put 
upon a statute by those charged with its execution applies 
only in cases of doubt and ambiguity. Courts will ordi- 
narily make use of the contemporaneous construction of 
a statute by executive and administrative officials as an 
aid to interpretation but an erroneous construction can 
never be binding upon the judiciary. 

We conclude that the income in question was and is 
taxable as now claimed by the assessor. 


LOSS ON SUGAR FACTORS STOCK AND MAINLAND BONDS. 


The material facts are that during the years 1904- 
1917 the Ewa Plantation Company purchased 4828 shares 
of the stock of the Sugar Factors Company paying there- 
for the par value of $100 per share. The stock thereafter 
declined in value and finally in the year 1920 the planta- 
tion company sold its entire holdings in said stock at $40 
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per share, thus sustaining a loss of $289,608. The same 
facts exist in relation to the case of the Hawaiian Sugar 
Company except that the number of shares involved was 
1770 and the loss was $106,200. The taxpayers claimed 
these respective amounts as proper deductions from gross 
income in ascertaining the net profits for income tax 
purposes during the taxation period ending December 
31, 1920. The statutory provisions applicable are found 
in sections 1306 and 1307 R. L. 1915 and section 1 of Act 
157 S. L. 1917 amending section 1308 R. L. 1915. Nec- 
tion 1308 as amended prescribes the manner of comput- 
ing the income of corporations for taxation purposes and 
specifically permits the deduction therefrom of “all losses 
actually sustained during the taxation period next pre- 
ceding incurred in trade or arising from losses by fire 
not covered by insurance or losses otherwise actually in- 
curred.? 

Counsel for the Territory concede that the trans- 
actions consisting of the purchase and sale of this stock 
resulted in losses in the above amounts to the two com- 
panies and they further concede that these losses have 
heen actually sustained or actually incurred by the two 
companies as distinguished from losses which are merely 
conjectural or estimated; but they make the point, which 
they rely upon exclusively, that the losses were not sus- 
tained within the taxation period now in question, which 
was the calendar year 1920. They point out that the 
statute expressly provides that all losses actually sus- 
tained must be sustained during the taxation period pre- 
ceding January 1 of the year in which the tax is imposed. 
They assert that the stock fluctuated in value from time 
to time between the date of the purchase and the date 
of sale and that the losses which the sales demonstrated 
and fixed in amount were the result of the entire trans- 
action covering the whole period of years in which they 
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were held, and from these facts they draw the conclusion 
that the losses are not attributable to any one year of 
that series; that while the losses were “ascertained” at 
the time of the sale, to wit, in 1920, they were not “sus- 
tained” in that year. 

The three leading cases relied upon by counsel for the 
Territory are In re Taxes Pacific Guano & Fertilizer Co., 
16 Haw. 552; Appeal of J. B. Castle, 18 Haw. 129, and 
Gray v. Darlington, 15 Wall. 63. In the Pacific Guano 
case the taxpayer in 1894 paid $85,000 for all of the 
Laysan Island guano rights in the belief and upon the 
advice of experts that there were about 85,000 tons of 
guano on the island. In 1903 the company discovered 
that there was only about half of-the anticipated amount 
of guano on the island and during that taxation period 
the company wrote off $50,000 to account of profit and 
loss and claimed that amount to be a loss deductible from 
its income for that year. It was held by this court that 
“the loss which was finally ascertained upon the termin- 
ation of that business did not occur at the time when it 
was learned that the guano supply had failed, but it 
occurred when the purchase money was paid," and the 
court proceeded to say: “In one sense a loss is made 
at the time when one learns that he has not got what he 
thought he had. In another sense, and as we think in 
the meaning of the statute, there is in such case no actual 
loss other than results from an unfortunate investment 
at the outset.” With that opinion we are in entire 
accord. But in the present case we are dealing with cor- 
poration stock which for a series of years following its 
purchase had fluctuated. It was held during the entire 
time by the purchaser and finally sold at the then pre- 
vailing market price. The losses it seems to us were sus- 
tained or incurred at the time of the sale. If that were 
not true the loss incurred by the purchaser of this class 
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of property which was held over a number of years and 
during the period of a fluctuating market could never be 
determined for the simple reason that it could not be 
ascertained at what particular period the loss actually 
occurred. The courts have universally adopted the 
reasonable, and we might add the only fair, method of 
computing the loss, and that is by taking the difference 
between the cost price and the amount realized at the 
date of sale, and if the latter amount is less than the 
former then the loss is reckoned as having been sustained 
at the date of sale. A corporation possessing securities 
such as stocks and bonds will not be allowed to deduct 
from gross income an amount claimed as a loss on 
account of shrinkage in value of such securities through 
market fluctuation but will in such cases be allowed any 
loss actually suffered when the securities are disposed of. 

The decision of this court In re Appeal of J. B. Castle, 
supra, asserts a mere conclusion, entirely devoid of any 
reasons therefor except that it is based upon the decision 
in Gray v. Darlington, supra, a case involving the con- 
struction of the Revenue Act of 1867 (14 Stat. 477, c. 
169). 

The United States Supreme Court in a recent decision 
(Hays, Collector, v. Gauley Mountain Coal Co., 247 U.S. 
189) distinguished the corporation excise tax act of 
August 5, 1909, from the act of March 2, 1867, under 
whieh Gray v. Darlington was decided, and held that 
where property-is sold by a corporation at an advance 
over the original purchase price the amount of the ad- 
vance must be deemed to be a gain or profit for the pur- 
pose of computing income for taxation under the federal 
statute. See also Merchants Loan & Trust Co. v. Smie- 
tanka, decided by the federal Supreme Court March 28, 
1921, and Holmes, Fed. Taxes, p. 632. 

In October, 1913, Congress enacted an Income Tax 
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Act which provided that in case of persons there should 
be deducted from gross income in arriving at taxable 
income “losses actually sustained during the year in- 
curred in trade or arising from fires, storms and ship- 
wrecks not compensated for by insurance or otherwise,” 
and in the case of corporations it was provided that there 
should be deducted “all losses actually sustained within 
the year and not compensated as insurance or otherwise.” 
The treasury department through regulations issued by 
it took the position in respect to this act as well as sub- 
sequent acts containing similar language that where a 
corporation possesses securities such as stocks and bonds 
it cannot be allowed to deduct from gross income any 
amount claimed as a loss on account of the shrinkage in 
value of such securities through fluctuations on the 
market or otherwise, the only losses to be allowed in such 
cases being those actually suffered when the securities 
mature or are disposed of. 

There are several subsequent treasury department regu- 
lations to the same effect, the latest one called to our 
attention being article 44, Regulations 451, April 7, 1919, 
which reads: “Shrinkage in securities and stocks. A 
person possessing securities such as stocks and bonds can- 
not deduct from gross income any amount claimed as a 
loss on account of the shrinkage in value of such securi- 
ties through fluctuations in the market or otherwise. 
The loss allowable in such cases is that actually suffered 
when the securities mature or are disposed of.” The de- 
cisions and rulings promulgated by the treasury depart- 
ment are of course not binding upon the court but as 
indicated supra they are entitled to consideration. These 
rulings are significant when considered in light of the 
fact that the language of the federal statute is no broader 
or more comprehensive than the territorial statute now 
under consideration. 
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There is a dearth of federal judicial authority on the 
question before us, due no doubt to the fact that the 
federal government has uniformly acquiesced in the posi- 
tion here assumed by the taxpayers and which we deem 
to be the only fair and practicable method of ascertaining 
losses of the nature involved. It is a notorious fact that 
during the last decade all stocks and bonds throughout 
the world have violently fluctuated with the greatest fre- 
quency, often changing in value from time to time with 
kaleidoscopic rapidity. This fact alone would render it 
impossible to determine the actual time at which the 
losses were sustained by the taxpayers, if the method of 
ascertaining those losses proposed by counsel for the 
assessor were adopted, and would deprive the taxpayers 
of the benefit of deductions from gross income caused by 
losses which it is conceded they actually sustained. 

All that has been said respecting the losses suffered 
by the taxpayers on the Sugar Factors Company stock 
applies with equal force to their losses in respect to the 
various railroad, industrial, municipal and United States 
bonds, and sold as aforesaid in 1920. 

We therefore hold that the losses sustained by the 
taxpayers through the sales of stocks and bonds referred 
to in the third and fourth paragraphs above, realized 
upon during the year 1920, amounting in the case of the 
Ewa Plantation Company to $487,432.11, and in the case 
of the Hawaiian Sugar Company to $268,431.78, are de- 
ductible as losses in computing the income taxes of said 
respective companies for the year 1920 under the facts 
set forth in the submissions herein. 


DEPRECIATION OF LEASEHOLD 


This controversy affects only the Hawaiian Sugar 
Company. It appears in the submission that the com- 
pany’s plantation is situated entirely upon leasehold lands 
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which are covered by a single lease. The lease was 
executed for a term of fifty years from January 1, 1889. 
The lease as originally executed by Gay & Robinson as 
lessors was made to one W. R. Watson as lessee, who in 
the same year assigned the same to the Hawaiian Sugar 
Company for the consideration of $50,000. It appears 
that the leasehold interests were carried on the books of 
the company at that figure, less an annual amount 
written off for depreciation, until 1899 when a reapraise- 
ment was made of the property of the company and the 
value of the leasehold was fixed at $300,000. This lease- 
hold was from that date carried on the books of the com- 
pany until 1902 when $8,833 was written off for depre- 
ciation, leaving a balance of $291,667, and thereafter the 
sum of $8,101.86 was written off each year until 1920, 
this being the amount which if written off each year 
from 1902 would amortize the said sum of $291,667 at 
the time of the expiration of the lease, to wit, December 
31, 1938. During this entire period and until the passage 
of Act 157 S. L. 1917, which became effective April 27, 
1917, depreciation or exhaustion was not an allowable 
deduction under the laws of the Territory and no item 
for depreciation or exhaustion was claimed by the com- 
pany in respect to said leasehold until it filed its tax 
return for the year 1917 when it claimed and was allowed 
among other items the sum of $8,101.86 as depreciation of 
said leasehold. Deductions of a like amount were also 
claimed and allowed for each of the two succeeding years, 
to wit, 1918 and 1919. In the year 1919 the company for 
federal income tax purposes reappraised and revalued 
the leasehold in question fixing the amount of the value 
thereof as of March 1, 1913 (the effective date of the 
federal statute), at the sum of $2,069,134.58, in addition 
to the balance which it estimated would remain on the 
purchase price of $50,000 of said leasehold after deduct- 
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ing therefrom as depreciation at the rate of $1001.64 
every year for the then unexpired portion of the term 
of said leasehold, the latter being then estimated as the 
proper amount to write off from such purchase price in 
order to amortize its entire amount by the date of the 
expiration of the lease. The company in order to amor- 
tize said value of the leasehold as of March 1, 1913, by 
the date of the expiration thereof, and in making its 
return for the year 1920, deducted therefrom on account 
of the depreciation or exhaustion of said lease upon the 
value thereof fixed by it as aforesaid the sum of $81, 
093.30, and the question now presented is whether under 
the facts stated and the statutes of the Territory this 
item is properly deductible. That part of Act 157 S. L. 
1917 which is material here is as follows: “In computing 
income the necessary expenses actually incurred in carry- 
ing on any business, trade, profession or occupation, or 
in managing any property, shall be deducted, aud also all 
interest paid by such person or corporation on existing 
indebtedness. And all government taxes, and license 
fees, paid within the taxation period next preceding shall 
be deducted from the gains, profits or income of the 
person who, or the corporation which, has actually paid 
the same, whether such person or corporation be owner, 
tenant or mortgagor; also all losses actually sustained 
during the taxation period next preceding incurred in 
trade, or arising from losses by fire not covered by insur- 
ance, or losses otherwise actually incurred, and including 
a reasonable allowance for the exhaustion, wear and 
tear of property arising out of its use or employment in 
a business or trade; provided, however, that in no case 
shall such depreciation exceed the amount actually shown 
by and as written off the books." 

The deduction clause of the foregoing local statute is 
copied from the federal Income Tax Act of 1916. The 
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controversy presents two main questions. The first is 
whether depreciation or exhaustion of a lease is an allow- 
able deduetion under the income tax laws of Hawaii, and 
if this question is answered in the affirmative then the 
second question arises, to wit, how should the amount of 
such depreciation or exhaustion be determined. 

It is urged by counsel for the Territory that there 
can be no such thing as either exhaustion, wear or tear 
of intangible property; that these terms refer solely to 
physieal property and can in no case be held to apply to 
leasehold interests. We agree with counsel that, taken 
in their usual and ordinary sense, the words “wear and 
tear" could not be applied to a leasehold, but we are not 
ready to agree that there cannot be an exhaustion of a 
leasehold. It seems to us that a leasehold for a term of 
years is gradually being exhausted as the term or life 
thereof is shortened by the efflux of time. 

It is further urged by counsel for the Territory that 
even if a leasehold may be exhausted the exhaustion 
under the statute must arise out of the use or employ- 
ment of the property in the business or trade; that the 
passing away of the lease by the efflux of time did not 
arise out of its use or employment in the plantation busi- 
ness of the company and was not caused by any such use 
or employment; that by the very nature of things the 
exhaustion of the lease was bound to occur irrespective of 
whether or not the lands covered by the demise or the 
lease itself were used or employed in the business; that 
the lands might lie idle during the whole tenure of the 
lease yet the passing of the term would be going on in 
spite of the nonusage. It must be conceded that this is 
an argument of much plausibility and in the interpreta- 
tion of the statute in this respect a question of much 
difficulty is encountered. If we were to indulge in the 
refinements of the lexicographer or of the strict gram- 
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marian we would perhaps be led to an adoption of the 
views of counsel for the Territory. On the other hand, 
if in reading the statute we interpret its phraseology in 
the natural and obvious sense in which that phraseology 
was employed and without too much regard to form (see 
Eisner v. Macomber, 252 U. S. 189, 206) we must con- 
clude that it was the intent and purpose of the legisla- 
ture to permit the taxpayer in computing his income to 
deduct therefrom actual losses incurred during the taxa- 
tion period due to the exhaustion of all intangible prop- 
erty arising out of its use or employment in his trade or 
business, including any loss by reason of the exhaustion 
of a leasehold by efflux of time if such leasehold was 
actually employed in the trade or business. This is in 
line with the construction placed upon the federal Income 
Tax Act of 1916 by the treasury department of the Na- 
tional Government under a statute containing language 
indentical to our own. 

Having determined that the loss sustained by reason 
of the exhaustion by efflux of time of the lease in ques- 
tion is under the facts and circumstances of the case at 
bar properly deductible from gross income the method to 
be employed in ascertaining the amount of such deduc- 
tion will next be inquired into. Counsel for the taxpayer 
fake the position that because in the year 1919 the com- 
pany appraised the leasehold as of March 1, 1913, at a 
valuation of $2,069,134.58 and because it is stipulated in 
the submission that the value of the leasehold was as 
great on January 1, 1917, as on March 1, 1913, the valu- 
ation thus fixed should control and be taken as the proper 
valuation thereof throughout the life of the lease. It 
does not follow at all that because the company appraised 
the leasehold at the value above stated as of March 1, 
1913, the true value thereof at that or any subsequent 
time was ascertained nor could any such appraisement 


326 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


be binding upon the assessor or upon this court for the 
actual value and not the value arbitrarily fixed should 
determine the amount to be cared for by depreciation. 
(Black on Income Tax, 4th ed. Sec. 187.) It would be 
useful to know the valuation placed upon the leasehold by 
the company for the purpose of fixing the property tax 
to be paid thereon to the Territory. This record of 
course is available and would, if it indicates that the 
leasehold was returned by the taxpayer at the valuation 
of $2,069,134.58, be persuasive evidence of the correctness 
of that valuation. On the other hand, if the valuation 
was fixed at a less amount it would tend to refute the 
claim now made by the company and would indicate an 
inconsistency which cannot be sanctioned for of course 
the taxpayer will not be allowed to use one valuation 
for deduction purposes under the income tax law and 
another valuation for the purpose of fixing the amount 
of property tax. We are, however, strongly inclined to 
assume that the property tax upon the leasehold has been 
paid on the valuation of $300,000 placed thereon in 1899 
less of course a reasonable amount for depreciation. 
This assumption is based upon the fact that it is shown 
by the record that the valuation of $300,000 was employed 
by the taxpayer and assessor in arriving at the proper 
amount of deduction to be allowed as an offset against 
gross income for the years 1917, 1918 and 1919. 

The proper course would have been for the parties, fol- 
lowing the 31st day of December, 1917, to reappraise the 
leasehold at its then true value and based thereon to fix 
a proper amount to be allowed for the exhaustion of the 
leasehold occurring between the effective date of the act 
and the end of the taxation period, to wit, April 27, 1917, 
to December 31, 1917, this course to be repeated there- 
after at the end of each succeeding taxation period until 
the termination of the lease, for a lessee should be al. 
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lowed a reduction to provide for the amortization of his 
capital investment on the property measured by the value 
of the life of the lease. The life of the lease is definitely 
fixed but the capital investment will vary as the value of 
the leasehold due to economic causes changes and it fol- 
lows that the amount required to amortize the capital in- 
vestment will also change from time to time. But this 
course the parties did not pursue either in 1917 or in the 
two following years but instead they merely acquiesced 
in the value fixed in 1899 and accepted the sum of 
$8,101.86 for each of said years as a proper amount to be 
written off on account of the exhaustion of the leasehold. 

We are only concerned with the value of the leasehold 
and the amount of depreciation for the year 1920 but we 
have nothing in the record before us from which that 
value or the amount to be allowed for exhaustion cover- 
ing that year can be determined. Each taxation period 
should be dealt with separately and independently from 
every other taxation period. The value of property and 
the amount of income for each period should be de- 
termined annually. To say that the value of taxable as- 
sets either for property tax or income tax purposes should 
for all time remain the same as that value happened to 
be at the date the statute levying the tax became effective 
is to assert a proposition palpably unsound, untenable 
and grossly unfair to both the taxpayer and to the govern- 
ment. Property values shift from year to year and these 
changes should be taken into account in determining the 
amount of taxes to be required of each taxpayer annually. 
The value of the leasehold in question as one of the capi- 
tal assets of the Hawaiian Sugar Company has varied 
in the past and will vary in the future as the price of 
sugar advances, at least so long as the leasehold interests 
are devoted to the production of sugar. 

The mere stating of this well-known economic fact sets 


328 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


the error of the contention of counsel for the taxpayer in 
a strong light. The decision in Doyle v. Mitchell, 247 
U. S. 179, is cited as a judicial recognition and approval 
of the principle that the value of the leasehold should be 
taken as on the effective date of the act. With that prin- 
ciple we agree but we do not concede, nor is it held in 
Doyle v. Mitchell that the value thus determined shall 
during all subsequent years remain the same and become 
the eriteria for the purpose of arriving at the amount of 
exhaustion or diminution of capital for income tax pur- 
poses. In the case just cited the question arose under 
the federal excise tax of 1909 and turned upon the propo- 
sition that Congress did not intend by the use of the 
term “income” to include the proceeds of capital assets 
sold or converted during the year. The company had 
bought certain stumpage in 1903 at $20 per acre and on 
December 31, 1908, the actual value had increased to $40 
per aere. Under the act the company made a return for 
each of the years 1909, 1910, 1911 and 1912, and in each 
instance deducted from its gross receipts the market 
value ($40 per acre) as of December 31, 1908, of the 
stumpage cut and converted during the year covered by 
the tax. The commissioner of internal revenue refused 
to allow the difference between the cost of the stumpage, 
that is, $20 per acre, and the market value thereof, to wit, 
$40 per acre. The court in its opinion sustained the tax- 
payer but pointed out that there was “no change in 
market values during these years.” But had there been 
a change in the market value of the stumpage during the 
years following December 31, 1908, would the result have 
been the same? We think not. Nor is the decision in 
Merchants’ Loan & Trust Co. v. Smietanka, supra, and the 
three companion cases decided by the Supreme Court of 
the United States on March 28, 1921, any authority for 
the contention of counsel for the taxpayer. These opin- 
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ions merely hold that where property is of a certain value 
at the effective date of the taxing act and is thereafter 
sold at an advanced price the profit thus realized by the 
seller is income under the federal statute. 

We therefore hold that the actual amount of depreci- 
ation in value of the leasehold should be allowed as a 
deduction in computing the income tax of the Hawaiian 
Sugar Company for the year 1920 under the laws of the 
Territory of Hawaii, but because the value of the lease- 
hold at the end of the year 1920 has not been properly 
ascertained and is unascertainable from the record before 
us we are not able to fix the amount. 

A separate judgment will be entered in each of the 
proceedings conformably to the views expressed in this 
opinion. 

A. G. M. Robertson, W. L. Stanley, U. E. Wild, H. 
Holmes and W. F. Frear (Robertson, Castle & Olson; 
Frear, Prosser, Anderson & Marz; Smith, Warren, Stan- 
ley & Vitousek and H. Holmes on the briefs) for the tax- 
payers. 

A. Perry (H. Irwin, Attorney General, and Perry & 
Matthewman on the brief) for the tax assessor. 
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MAYEMORI KANA AND KAMATO MAYEMORI, 
SUCCESSORS TO MAYEMORI KANA, KAMATO 
MAYEMORI, NAKAMURA KAMESO AND OYATA 
KAMADA v. HAKALAU PLANTATION COM- 
PANY, LIMITED. 


No. 1372. 


Error TO CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


ARGUED FEBRUARY 28, 1922. DecmeD Marcu 1, 1922, 
COKE, C. J., KEMP AND EDINGS, JJ. 


Per Curiam: This is a suit in equity instituted to 
compel the respondent to account to complainants for the 
amount of a bonus alleged to be due complainants on the 
sale of a sugar crop. The complainants admit the pay- 
ment to them of the full amount of the purchase price 
of the sugar but now claim a large additional sum by 
way of bonus. The judge of the court below at the con- 
clusion of the hearing found in favor of the respondent 
and dismissed the bill of complaint. 

Little need be said in disposing of the cause. The re- 
spondent bought complainants’ sugar crop and made 
complete payment therefor. The record fails to establish 
any contract either express or implied which would in 
any way obligate the respondent to pay the complainants 
any additional amount either by way of bonus or other- 
wise. The record before us divulges no claim against the 
respondent enforceable either at law or in equity. 

The decree of the court below is affirmed. 

J. S. Ferry for plaintiffs in error. 

C. S. Carlsmith for defendant in error. 
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TERRITORY v. HO ME. 
No. 1359. 


RESERVED QUESTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED FEBRUARY 24, 1922. DECIDED MARCH 8, 1922. 


COKE, C. J., KEMP AND EpInes, JJ. 


CRIMINAL LAw—unlawful search and seizure—waiver. 


Allowing government officers to enter his home without a war- 
rant under circumstances implying coercion did not constitute a 
waiver by defendant of his constitutional privilege against unrea- 
sonable search and seizure. 


SaAME—same-—by federal officer. 


Evidence obtained by federal officers through an unlawful 
search and seizure and thereafter delivered to territorial officers 
for use in a criminal prosecution of the party from whose posses- 
sion it was taken is not admissible in evidence. 


SAME—same—motion for return. 


Evidence obtained through an unlawful search and seizure 
should be ordered returned to the defendant when he seasonably 
makes a motion requesting its return. 


CONSTITUTIONAL Law—construction. 


The fourth and fifth amendments of the Federal Constitution 
are to be liberally construed. 


Courts—stare decisis. 


In case of a conflict between a former decision of this court 
and a decision of the Supreme Court of the United States it is 
the duty not only of this court, but of all inferior courts, to fol- 
low the decision of the Supreme Court of the United States, the 
court of last resort in this jurisdiction. 


OPINION OF THE COURT BY KEMP, J. 


The defendant Ho Me was charged with the offense of 
unlawfully having in his possession certain opium or a 
preparation thereof contrary to the provisions of section 
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2075 R. L. 1915 as amended by Act 143 S. L. 1915. The 
offense was alleged to have been committed on or about 
March 22, 1921. Before a jury was selected or sworn the 
defendant interposed his verified motion for the return of 
certain personal property which was being held by the 
city and county attorney, which motion contains in sub- 
stance the following allegations: That on March 21, 1921, 
he was in actual and legal possession of a certain room in 
a tenement house in Honolulu which was his home and 
place of residence; that on said day at about six o'clock 
p. m. he had just emerged from his said room and closed 
and locked the door, whereupon one C. R. Frazier, an 
internal revenue agent and officer of the United States, 
and one Allen, also an officer of the United States, placed 
defendant under arrest and took from his pocket the key 
to his said room, entered said room, searched it and 
seized therein two lamps, two pipes, two horns alleged to 
contain opium or a preparation thereof, and one scale, all 
the personal property of defendant; that said personal 
property is now in the possession of the city and county 
attorney who intends to use the same as evidence against 
the defendant; that the aforesaid search and seizure and 
carrying away of defendant's personal property as afore- 
said were unlawful, made without defendant's consent and 
against his will and while-he was under compulsion and 
arrest by said Frazier and Allen and without any search 
warrant, warrant of arrest or other legal process and in 
violation of defendant's rights under the Constitution of 
the United States and the fourth, fifth and sixth amend- 
ments thereof. Defendant prays that said personal prop- 
erty be ordered returned to him except any opium found 
in said horns, which he prays may forthwith be destroyed. 
Defendant further prays that the city and county attor- 
ney and his deputies and the said Frazier and Allen be 
prohibited from using and introducing in evidence against 
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him any and all said personal property upon the trial. 
The city and county attorney admits the truth of the 
allegations except those which charge compulsion and 
arrest and the manner in which the entry into said room 
was made. These allegations of the motion were contro- 
verted and the arresting officer Frazier testified that about 
the time stated in the motion he accosted Ho Me, whom 
he knew having arrested him on other occasions, and said, 
“Let’s go inside;" that Ho Me objected, whereupon Fra- 
zier said, “Oh come on, come on, let’s. You got the key; 
open up the door;” that Ho Me thereupon unlocked the 
door and they went inside. Frazier further testified that 
while they were talking he put his arm around Ho Me and 
“patted him on the back, just friendly, joshed him along.” 
He also said he had arrested Ho Me on former occasions 
and that Ho Me knew him as an officer; that on going 
into the room the smoking layouts were found on the 
bunk, the opium in an urn on the table and the scale 
beside it, all of which were seized and carried away and 
Ho Me arrested. To the return and this evidence the 
defendant demurred and the circuit judge reserved the 
following questions to this court: 

*1, Should the prayer of the defendant's motion here- 
inbefore set forth be granted under the pleadings, the evi- 
dence, the same being considered true, and the proceed- 
ings hereinbefore set forth? 

“2, Is there a conflict between the decision of the 
supreme court of the Territory of Hawaii in the case of 
‘Territory v. Hoo Koon,’ 22 Haw. 597, and the decisions 
of the United States Supreme Court in the cases of 
*Gouled v. United States, U. S. Adv. Ops. 1920-21, p. 311, 
(No. 250) argued January 4, 1921, decided February 28, 
1921" (255 U. S. 298), *and 'Amos v. United States, 
U. S. Adv. Ops. 1920-21, p. 316 (No. 114) argued Decem- 
ber 13, 1920, decided February 28, 1921" (255 U. S. 313)? 

“3. If such conflict exists should the circuit court fol- 
low the decision of the supreme court of the Territory of 
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Hawaii or the decisions of the United States Supreme 
Court?” 

The defendant by demurring to the return and the 
evidence admits the truth of the evidence adduced in sup- 
port of the return. The first question then to be consid- 
ered is whether or not the evidence of Frazier, the sub- 
stance of which is set out above, shows a waiver by the 
defendant of his constitutional rights. In the case of 
Amos v. United States, 255 U. S. 313, the following facts 
were held not to constitute a waiver. Two deputy col- 
lectors of internal revenue went to defendant's house and 
store “within his curtilage” and not finding him there told 
his wife that they were revenue officers and had come to 
search the premises for violations of the revenue law. 
The wife thereupon opened the store and the officers 
entered, found and seized a bottle of illicitly distilled 
whisky. They then went into the home of the defendant 
on the same premises where they found and seized more 
illicitly distilled whisky. The officers had neither a war- 
rant for the arrest of the defendant nor a search warrant. 
The search was made in the daytime and in the absence 
of the defendant. In discussing the contention that the 
constitutional rights of the defendant were waived Mr. 
Justice Clark, speaking for the court, said: “The con- 
tention that the constitutional rights of the defendant 
were waived when his wife admitted to his home the gov- 
ernment officers, who came, without warrant, demanding 
admission to make search of it under government author- 
ity, cannot be entertained. We need not consider whether 
it is possible for a wife, in the absence of her husband, 
thus to waive his constitutional rights, for it is perfectly 
clear that under the implied coercion here presented, no 
such waiver was intended or effected." This in effect 
constitutes a holding that had the defendant himself been 
present and acquiescent, as was his wife, the implied coer- 
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cion would nevertheless have prevented his acquiescent 
attitude from operating as a waiver of his constitutional 
rights. Applying this holding to the case at bar we con- 
clude that the action of the defendant in opening his door 
and permitting the officers to enter under the circum- 
stances detailed by the witness did not operate as a 
waiver of his constitutional rights. The refusal of the 
trial court to order the return of the illicit whisky seized 
under the circumstances above detailed and permitting it 
to be used as evidence against the defendant upon the 
trial were held to be in plain violation of the fourth and 
fifth amendments of the Constitution of the United States. 
(See also Gouled v. United States, 255 U. S. 298.) 

It would not be possible to add to the emphasis with 
which the Supreme Court in the above and other cases 
has declared the importance of keeping unimpaired the 
rights secured to the people by these two amendments. 
In the Gouled case it is said that such rights are indis- 
pensable to the full enjoyment of personal security, per- 
sonal liberty and private property. These rights are no 
less sacred than the right to trial by a jury, to the writ of 
habeas corpus or to due process of law. It has been re- 
peatedly held by that court and reiterated in the Gouled 
case that these amendments should receive a liberal con- 
struction to the end that well-intentioned but overzealous 
executive officers may be prevented from gradually en- 
croaching upon the rights secured by said amendments. 
The seizure in the case at bar when tested by the prin- 
ciples laid down in the cited cases is clearly in violation 
of the fourth amendment and to permit the use of the 
seized articles as evidence against the defendant would as 
clearly violate the fifth amendment. 

But, says the Territory, the law in this jurisdiction is 
settled by the decisions of this court in Territory v. Soga, 
20 Haw. 71, and Territory v. Hoo Koon, 22 Haw. 597, and 
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is to the effect that evidence obtained by an illegal search 
is not thereby rendered inadmissible. The facts in the 
Hoo Koon case differ in no material respect from the facts 
in the Amos case and yet the two courts reached opposite 
conclusions as to the disposition to be made of the ille- 
gally seized evidence. Under these circumstances we are 
bound to follow the Supreme Court of the United States 
—the court of last resort in this jurisdiction. (Kapiolani 
‘Est. v. Atcherley, 21 Haw. 441; Colburn v. U. S. F. & G. 
Co., 25 Haw. 536, 543; State Mutual Ins. Co. v. Craig, 
111 Pac. (Okl.) 325; Frantz v. Saylor, 12 Okl. 39; Rich- 
ards v. Green, 32 Pac. (Ariz.) 266.) (Compare Ruben- 
stein v. Hackfeld, 18 Haw. 126, which appears to hold to 
the contrary.) 

The Territory also seeks to distinguish this case from 
the Amos and Gouled cases by the fact that the seizure 
was made by federal officers and the evidence seized by 
them voluntarily turned over to the city and county 
attorney. For authority it relies upon Burdeau v. Me- 
Dowell, 256 U. S. ; Youngblood v. United. States, 266 
Fed. 795, and United States v. Burnside, 273 Fed. 603. 
In the Burdeau case the Supreme Court held that the 
defendant was not entitled to have evidence returned to 
him which was being held by a prosecuting officer of the 
government after having been illegally and wrongfully 
taken from his possession by an individual in no way 
connected with the government. In the Youngblood and 
Burnside cases it is held that evidence obtained through 
an unlawful search and seizure by the state officers hav- 
ing no connection with the federal authorities is not 
inadmissible on the trial of the defendant in a federal 
court. It would require but one step bevond the prin- 
ciples announced in these cases to justify a holding that 
evidence obtained through an unlawful search and seizure 
by federal officers may be retained by the city and county 
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attorney and introduced in evidence upon the trial of the 
defendant in a territorial court, but having in mind the 
language of the Supreme Court in the Gouled case above 
referred to and the fact that the territorial courts derive 
their right to exist from federal law we are unwilling to 
take that step. 

In conclusion we hold that the first and second ques- 
tions should be answered in the affirmative. In answer 
to the third question we hold that in case of conflict 
between the decisions of the supreme court of the Terri- 
tory of Hawaii and the decisions of the United States 
Supreme Court all inferior courts are bound by the de- 
cisions of the Supreme Court of the United States. 

H. K. Ashford, Third Deputy City and County Attor- 
ney (W. H. Heen, City and County Attorney, with him 
on the brief) for the Territory. 

C. S. Davis (Brown, Cristy & Davis on the brief) for 
defendant. 


IN THE MATTER OF THE ESTATE OF 
JULIA H. AFONG, DECEASED 


No. 1383. 


RESERVED QUESTIONS FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. C. S. FRANKLIN, JUDGE. 


ARGUED MARCH 3, 1922. DeEcIDED Marcy 9, 1922. 


COKE, C. J., KEMP AND Epinas, JJ. 


EstaTEs—will contest—beneficial to estate when. 

Where an invalid will is successfully contested, while not 
adding anything to the value of the corpus of the estate, it results 
in preventing an unlawful distribution of the assets and brings 
about a lawful distribution to the lawful heirs and devisees and 


is therefore of direct benefit to the estate. 
22 
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Courts—circuit judges at chambers in probate—authority to allow 
attorneys’ fees in will contest. 


Regardless of what the rule may be elsewhere, in Hawaii, as 
incidental to the general jurisdiction of a circuit judge at cham- 
bers sitting in probate, is reposed the authority to direct pay- 
ment by an estate of a claim for services performed for its 
benefit and found to be reasonable in amount. 


OPINION OF THE COURT BY COKE, C. J. 


Julia H. Afong, a resident of Honolulu, died on Feb- 
ruary 14, 1919, leaving a large estate within this jurisdic- 
tion. On February 19, 1919, the Bishop Trust Company, 
Limited, named therein as executor, filed an alleged will 
of deceased for probate. Letters of temporary adminis- 
tration were first issued and on October 14, 1919, the 
will was duly admitted to probate and the Bishop Trust 
Company was appointed executor thereof. An appeal to a 
jury from the order admitting the will to probate was 
taken by Bessie R. Burns and A. Henry Afong, two of 
the children of the said Julia H. Afong, deceased, and 
after a lengthy trial the jury returned a verdict finding 
that the will was induced by undue influence and was not 
the will of Julia H. Afong. From this finding and the 
judgment entered thereon an appeal was taken to the 
supreme court where the verdict and judgment were 
affirmed. (See Estate of Afong, 26 Haw. 147, where a 
history of the controversy is set forth in detail.) The 
trust company thereafter continued to act as temporary 
administrator and presented to the judge of the probate 
court an application for allowance of attorneys’ fees 
incurred in the defense of the validity of the will in the 
trial court before the jury in the sum of $3000, and the 
contestants presented a claim amounting to $6000 for 
their attorneys' fees for services in the circuit and 
supreme courts. The judge of the probate court, while 
approving the amounts of the claims, was in doubt 
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whether any or all of said fees should be paid out of the 
estate and reserved to this court the following questions: 

“(1) Is the fee charged by attorneys employed by the 
executor and/or temporary administrator payable out of 
the estate of Julia H, Afong, deceased? 

*(2) Are the fees charged by attorneys employed by 
the contestants payable out of the estate of Julia H. 
Afong, deceased?” 

Neither the amount of the fees nor the value of the 
services is in issue. The sole controversy turns upon the 
question of the judicial power reposed in the court to 
order payment of the claims by the estate. The attorneys 
for contestants do not oppose the payment of the fee 
asked by the attorneys for the temporary administrator. 
The Bishop Trust Company was nominated in the will as 
executor and the will on its face appeared to be valid and 
the last will and testament of deceased. It therefore was 
the duty of the trust company under section 2487 R. L. 
1915 to present the will for probate to the court and 
after the will was admitted to probate and the trust com- 
pany was appointed executor it clearly became the duty 
of the executor to defend the validity of the will against 
the attack of the contestants and it is incumbent upon 
the estate to reimburse the executor for its expense, in- 
cluding a reasonable attorneys’ fee incurred in the pro- 
ceeding. See Notley v. Brown, 16 Haw. 575; McIntire v. 
McIntire, 192 U. S. 116; Bratney v. Curry, 33 Ind. 399; 
Parker v. Leighton, 102 Atl. 552; 18 Ann. Cas. 742. 

The main controversy is in respect to the second ques- 
tion reserved by the circuit judge, that is, are the fees 
charged by attorneys employed by the contestants payable 
out of the estate of the deceased? Counsel for the tempo- 
rary administrator contend that a circuit judge sitting in 
probate is not a chancery court with powers usually en- 
joyed in equity matters but is a law tribunal created by 
statute and is clothed only with such powers and author- 
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ity as are expressly conferred by statute; that there is no 
statutory authority for the payment of the attorney’s fees 
of a contestant in a will contest proceeding, and that 
therefore the second question should be answered in the 
negative. It may be well here to point out that in this 
Territory both equity and probate jurisdiction are vested 
in circuit judges at chambers but that these two tribunals 
are entirely distinct and separate. (See Colburn v. Whit- 
ney, 22 Haw. 32.) We have no hesitation in holding that 
the services of counsel in successfully contesting the 
invalid will conferred a benefit upon the estate. It may 
be true that the result of this contest neither added to 
nor took away anything from the value of the corpus of 
the estate but it did result in preventing an unlawful dis- 
tribution of the assets thereof and brought about a lawful 
distribution to the lawful heirs or devisees. This we con- 
ceive to be a direct benefit to the estate. Morally then, if 
not legally, the estate should pay the reasonable value of 
the services rendered. 

Section 2272 R. L. 1915 confers in general terms juris- 
diction upon circuit judges at chambers in probate mat- 
ters. Much that is incidental to the proper exercise of 
these powers is not expressly set forth in the statute, a 
fact which is referred to in Carter v. Gear, 16 Haw. 242, 
at 248, in language as follows: “The jurisdiction and 
procedure of the courts and the judges at chambers is not 
all defined by statute. Much of it is covered by statute 
only in a very general way. For instance, judges at 
chambers are given jurisdiction in equity in general terms 
—which means that they have such equitable jurisdiction 
as has been exercised in chancery in England and the 
equity courts in America. Even the act of 1878 which 
enumerates many subjects of equity jurisdiction is not 
exclusive, although it was taken from the Massachusetts 
statute which is there held exclusive. See Dole v. Gear, 
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14 Haw. 560. Similarly as to guardianship matters. See 
Hoare v. Allen, 13 Haw. 262. Much as to jurisdiction 
and procedure is governed by what may be considered 
Hawaiian common law—that has grown up without the 
aid of statute or has been built upon statutes by infer- 
ence and been recognized by bench and bar and has to 
some extent been assumed in the enactment of statutes. 
In fact, the judiciary has developed here, especially in its 
earlier period, much as it did in early English history, 
gradually, and largely without the aid of statute.” The 
decision in Hoare v. Allen, supra, in similar language 
asserts that our courts of probate in the matter of the 
supervision of the estate of minors possess, except as 
modified by statute, all the powers which the courts of 
chancery in England originally possessed under the com- 
mon law and lays down the rule that even in the absence 
of statute or of common law authorization a judge sitting 
in probate has the power to authorize the guardian of the 
property of the minor to mortgage the property of his 
ward. 

Regardless of what the rule may be elsewhere, in 
Hawaii, as incidental to the general jurisdiction of a cir- 
cuit judge at chambers sitting in probate, is reposed the 
authority to direct payment by an estate of a claim for 
services performed for its benefit and found to be reason- 
able in amount. The recent decision of this court in the 
matter of the Estate of Thomas K. Lalakea, 26 Haw. 243, 
is directly to this effect. In that case it was held that the 
attorneys' fees incurred by some of the heirs in contesting 
an illegal claim of an administrator against the estate 
were properly chargeable to the estate because the services 
inured to its benefit. There is no express statutory 
authority for that holding but it is founded upon those 
general and incidental powers referred to in Hoare v. 
Allen and Carter v. Gear, supra. 
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The two questions reserved are answered in the affirm- 
ative. 

A. L. Castle (Robertson & Castle on the brief) for the 
temporary administrator. 

U. E. Wild and B. S. Ulrich (Thompson, Cathcart & 
Ulrich and Frear, Prosser, Anderson & Mars on the brief) 
for the contestants. 


MANUEL M. CALHAU v. SOCIEDADE DE SANTO 
ANTONIO BENEFICENTE DE HAWAII AND 
JOHN C. ANDERSON. 


No. 1369. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DEBorr, JUDGE. 


SUBMITTED FEBRUARY 24, 1922. DkcipEp Marcu 16, 1922. 


COKE, C. J., KEMP AND Epines, JJ. 


ATTACHMENT—levy of upon real estate—how made. 
Under our statute an attachment is levied upon real estate by 
the sheriff filing in the office of the registrar of conveyances a 
copy of the writ of attachment with his certificate indorsed 
thereon that by virtue of the original writ he has attached such 
real estate or all of the interest of the defendant therein, de- 
scribing the same with certainty. 


SaAME—-same—same. 

A compliance with the provisions of section 2358 R. L. 1915, 
while essential to the completion of a title under the lien estab- 
lished by the levy of an attachment, constitutes no part of the 
levy itself. 

SaAME—priority between attachment and unrecorded deed. 


Where an attaching creditor levies his attachment without 
notice of a prior unrecorded deed of the debtor, either actual or 
constructive, he acquires a lien which if perfected by judgment, 
execution, sale and deed will hold the legal estate as against the 
grantee in such deed; and having acquired such a lien he will 
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have a right to enforce the same notwithstanding he may have 
subsequently to the levy of his attachment received notice of 
the deed. 


SAME—same—possession as notice. 


Where one causes an attachment to be levied upon real estate 
as the property of A in the possession of B, who held an 
unrecorded deed to said land from A, it is incumbent upon the 
party causing such levy to be made to make reasonable inquiry 
as to the rights of the person in possession and having failed to 
do so he cannot assert that he had no notice of such rights at 
the time he levied his attachment. 


OPINION OF THE COURT BY KEMP, J. 


This is an action in ejectment brought by the plaintiff 
against the defendants to recover the possession of Lot 37 
as designated on registered map No. 94 of the tract of 
land known as the “Mendonca Lots,” situated at Oloku 
near Liliha street in Honolulu, and more particularly 
described in the declaration. Both the plaintiff and the 
defendants claim title under John Mattos, Jr. Trial by a 
jury having been waived the cause was heard by the court 
without the intervention of a jury and resulted in a de- 
cision and judgment in favor of the defendants. The 
plaintiff brings exceptions. 

Counsel for the defendants contend that all of the 
exceptions which are sufficiently definite to authorize this 
court to consider them have been abandoned. We hold 
that exceptions one to sixteen, inclusive, relative to the 
admission of evidence, for the failure of plaintiff to argue 
them, have been abandoned. (Stewart v. Spalding, 26 
Haw. 162; Estate of Afong, 26 Haw. 147.) We also 
think that the remaining exceptions, numbers seventeen 
and eighteen, to the decision and judgment might prop- 
erly be regarded as too general to require us to consider 
them but we have decided to dispose of the questions 
argued under them. 

There is no controversy as to the facts. It appears 
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that on the 23d day of August, 1917, the plaintiff, Manuel 
M. Calhau, having sued John Mattos, Jr., in assumpsit, 
caused a writ of attachment to be issued in said cause and 
placed in the hands of Patrick Gleason, deputy high 
sheriff of the Territory, for service, who on said day at 
12:25 o'clock p. m. duly filed a copy of said writ with a 
proper certificate indorsed thereon showing a levy of said 
attachment upon the lot in question in the office of the 
registrar of conveyances. On August 24, 1917, personal 
service of the summons in the action of assumpsit (Calhau 
v. Mattos), in which the writ of attachment was sued out, 
was served on Mattos and personal delivery made to him 
of the notice of attachment. On August 27, 1917, notice 
of the attachment was posted on the land, and on August 
28, 1917, a certificate of attachment was published in the 
Pacifie Commercial Advertiser, a newspaper printed and 
published in Honolulu. Thereafter on February 3, 1919, 
Calhau recovered judgment against Mattos in said action 
of assumpsit and caused an execution to be issued and 
levied upon the property theretofore attached. At the 
sheriff’s sale under said execution, which was not until 
March 24, 1919, the plaintiff in that action, being also the 
plaintiff in this ejectment proceeding, became the pur- 
chaser, and having procured a deed from the sheriff con- 
veying to him all the right, title and interest of the 
defendant Mattos in and to said lot and having placed it 
of record demanded possession of the defendants, which 
was refused. He thereupon instituted this action of eject- 
ment. The plaintiff having established all of the above 
facts and having entered into an oral stipulation in court 
that the defendants were in possession of the lot in ques- 
tion and had been since prior to the beginning of the 
action in assumpsit against Mattos and the levy of the 
attachment rested. The defendants produced a written, 
but unrecorded, agreement dated August 20, 1917, exe- 
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cuted by John Mattos, Jr., and the defendant Anderson, 
whereby Mattos agreed to sell, and Anderson agreed to 
purchase, the lot in question for the sum of $500 cash, the 
receipt of which is acknowledged, and deferred payments 
totaling $2200. There was testimony to the effect that 
this agreement was executed and delivered on August 21, 
1917, and the circuit judge so found, although the certifi- 
cate of acknowledgnrent is dated August 23, 1917. De- 
fendants also produced a written unrecorded assignment 
and transfer of said agreement of sale and purchase by 
John Mattos, Jr., to the defendant Sociedade Portugueza 
de Santo Antonio Beneficente de Hawaii dated August 23, 
1917, which also contains a clause conveying to said 
society “all of my estate, right, title and interest in and 
to the land and hereditaments mentioned and described in 
said agreement of sale and purchase.” There was oral 
evidence to the effect that this transfer although dated 
and acknowledged August 23, 1917, was executed and 
delivered on August 21, 1917, and the circuit judge so 
found. There was other evidence admitted at the trial 
relative to the prior oral negotiations between Anderson 
and Mattos and relative to the open character of the pos 
session of the lot in question by Anderson prior to the 
23d day of August, 1917, which we do not deem it neces- 
sary to detail. 

Under this state of facts it is the contention of the 
plaintiff that the only question presented is one of statu- 
tory construction, namely, whether the levy of an attach- 
ment is complete when a copy of the writ with the offi- 
cer’s certificate is filed with the registrar of conveyances. 
On the other hand the defendants contend that the assign- 
ment and transfer of the agreement of sale and purchase 
by Mattos to the society was in effect a deed and since the 
evidence shows, and the circuit judge found, that it was 
executed and delivered on August 21 that Mattos at the 
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time of the levy, even admitting that the levy was com- 
plete upon the filing of the writ and certificate with the 
registrar of conveyances, had no interest in the land 
attached. "They further contend that ihe levy of attach- 
ment is not complete until all the requirements of section 
2858 R. L. 1915 are complied with and that the deed of 
August 28, 1917, was therefore executed, delivered and 
recorded prior to the levy of the attachment. We will 
consider this last question first. 

The sections of the statute which we deem it neces- 
sary to consider are as follows: 

“Sec. 2781. Issued when. The plaintiff, in any action 
upon a contract, express or implied, may, at the time of 
commencing such action, or at any time afterward before 
judgment, have the property of the defendant, or that of 
any one or more of several defendants, which is not 
exempt from execution, attached in the manner herein- 
after prescribed, as security for the satisfaction of such 
judgment as he may recover. * * *” 

“Sec. 2788. Writ, how executed. The sheriff to whom 
the writ is directed and delivered, must execute the same 
without delay as follows: 

“1, Real property or any interest therein shall be at- 
tached by filing in the office in which conveyances of the 
real property attached should be recorded, a copy of the 
writ of attachment, with the officer's certificate indorsed 
or affixed, that by virtue of the original writ of which 
such copy is a true copy, he has attached such real estate, 
or all of the interest of the defendant therein, describing 
the same with convenient certainty as the property of the 
defendant, naming him, in such writ. * * *” 

“Sec. 2358. In case of attachment, etc., of real prop- 
erty. In all cases of attachment, sequestration or injunc- 
tion of real property, the officer serving the writ shall, in 
addition to personal delivery of a copy thereof to the 
defendant, post upon the premises a copy of the process, 
and a notice of the day and hour when attached, seques- 
tered or enjoined, and shall also give notice thereof in a 
newspaper or newspapers suitable for the advertisement 
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of judicial proceedings. All after-leases, mortgages, sales, 
devises, assignments, trusts or other conveyances of said 
property, until the dissolution of the process, shall be void 
in law as against the plaintiff in such cases." 

From a reading of section 2781 it will be seen that the 
object of an attachment is to provide security for the sat- 
isfaction of such judgment as may afterwards be recov- 
ered in the case in which the attachment is issued. Sec- 
tion 2788 provides how an attachment shall be executed 
by the sheriff and is to the effect that real property shall 
be attached by filing in the office in which conveyances of 
real property should be recorded (in this jurisdiction the 
office of the registrar of conveyances) a copy of the writ 
with the proper certificate of the sheriff indorsed thereon. 
In the chapter in which these two sections of the statute 
appear no mention is made of any other action by the 
sheriff being necessary in the levy of an attachment on 
real estate. The language is that “real property or any 
interest therein shall be attached by filing,” ete. We 
hold therefore that the levy of the attachment was com- 
plete when the sheriff filed a copy of the writ with his 
certificate indorsed thereon in the office of the registrar of 
conveyances and since this was done at 12:25 o'clock p. m. 
on August 23, 1917, the defendants' recorded deed, which 
was admittedly not executed until 2:15 o'clock p. m. on 
that day and filed for record at 4:06 o'clock p. m., was 
after, instead of prior to, the levy of the attachment. We 
are supported in this holding not only by the wording of 
our statute but also by the decisions from other jurisdic- 
tions dealing with a similar situation. (Schoonover v. 
Osborne, 111 Ia. 140, 82 N. W. 505, 82 Am. St. Rep. 496, 
and cases cited.) 

We think that the provisions of section 2358 R. L. 
1915, requiring notice to be served on the defendant in 
the action, can have no other purpose than that of better 
enabling him to guard any interests he may have in the 
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property attached. If so, there is no reason for consider- 
ing it a part of the levy and thereby putting it in the 
power of the debtor by sale or the execution of a mort- 
gage to defeat the attaching creditor however diligent. 
As to the other requirements of section 2358 the language 
is significant. The copy of the process required to be 
posted on the land must have indorsed thereon the “day 
and hour when attached” and the newspaper notice must 
give the same information. The section concludes with 
the provision that “all after-leases * * * sales * * * or 
other conveyances of said property until the dissolution 
of the process shall be void in law as against the plaintiff 
in such case." This notice presupposes some prior act of 
the sheriff which constituted a levy of the attachment, 
after which conveyances should be void, and could refer 
to nothing but the filing of a copy of the writ and his 
certificate in the office of the registrar of conveyances. It 
is undoubtedly true that all of the requirements of section 
2358 must be complied with in order to complete a title 
under the lien established by the levy, but they constitute 
no part of the levy itself. 

We come now to a consideration of the effect of the 
unrecorded instruments which the defendants produced 
as well as the admitted possession of the lot in question 
by the defendants at the time of the levy of the attach- 
ment. In 2 R. C. L. 860, 861, it is said: “In the absence 
of statutory regulation it is the rule that an unrecorded 
deed or mortgage is effectual as against a subsequent 
attachment of the land as the property of the grantor or 
mortgagor. * * * In many jurisdictions statutes are in 
force that in effect place an attaching creditor in the same 
position as à purchaser. In those jurisdictions the broad 
common law rule just stated has been limited and it has 
been declared that a creditor having actual knowledge of 
a previous unregistered conveyance of land by his debtor 
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for a valuable consideration cannot by an attachment and 
levy obtain the title thereto against the grantee. Where, 
however, an attaching creditor levies his attachment with- 
out notice of a prior unrecorded deed of the debtor, either 
actual or constructive, he acquires a lien which if per- 
fected by judgment, execution, sale and deed will hold the 
legal estate as against the grantee in such deed; and hav- 
ing acquired a lien as an innocent creditor without notice 
he will have a right to enforce the same notwithstanding 
he may have, subsequently to the levying of his attach- 
ment, received notice of the deed. As to whether an 
attaching creditor had notice the rule is that he is charge- 
able with notice in the same manner and with like effect 
as a subsequent purchaser.” We think the defendants 
have brought themselves within both rules above set forth. 
If the broad rule announced—that an unrecorded deed is 
effective against a subsequent attachment—is applicable 
the defendants must prevail for the unrecorded assign- 
ment and transfer of the agreement of sale and purchase, 
held by the circuit judge to have the effect of a deed, was 
prior to the attachment. Likewise if the local statutes on 
the subject had the effect given to the statutes in some 
other jurisdictions—that of putting the attaching creditor 
in the same position as a purchaser—they must prevail, 
for it is stipulated that at the time of the levy of the 
attachment and prior thereto the defendants were in pos- 
session of the lot in question, which possession was under 
the rule prevailing in this jurisdiction notice of all the 
rights of the parties in possession. (Yee Hop v. Young 
Sak Cho, 25 Haw. 494; Achi v. Kawwa, 5 Haw. 298.) 
The case of Roberts v. Bourne, 23 Me. 165, 39 Am. Dec. 
614, upon which the plaintiff relies for the proposition 
that the lien of attachment takes priority over an unre- 
corded deed, is distinguished from the case at bar by the 
fact that in that case the holder of the unrecorded deed 
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was not in possession at the time of the levy of the attach- 
ment and by the further fact that the Maine statute pro- 
vides that no conveyance of lands shall be effectual 
against any other but the grantor and his heirs unless the - 
same be acknowledged and recorded, while our statute 
provides that an unrecorded deed shall be void only as to 
subsequent purchasers in good faith and for a valuable 
consideration not having actual notice thereof. (Sec. 3118 
R. L. 1915.) 

Our conclusion is that the unrecorded instruments 
produced by the defendants had the effect of transferring 
to the defendants all the right, title and interest which 
John Mattos, Jr., had in the lot in question and that it 
was incumbent upon the plaintiff to make reasonable 
inquiry as to the rights of the persons in possession and 
having failed to do so he cannot now assert that he had 
no notice of such rights at the time he levied his 
attachment. 

The exceptions should therefore be overruled and it is 
so ordered. i 

Andrews & Pittman and O. P. Soares for plaintiff. 

Perry & Matthewman for defendants. 


CONCURRING OPINION OF EDINGS, J. 


I concur in the conclusion reached, namely, that the 
exceptions should be overruled. 
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J. A. LYLE v. BARTON D. SLEGMAN, LUCILE R. 

' SLEGMAN, CECIL L. BELL, NELLIE B. HEFF- 

ERNAN AND HENRY WATERHOUSE TRUST 
COMPANY, LIMITED. 


No. 1384. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. C. S. FRANKLIN, JUDGE. 


SUBMITTED MARCH 17, 1922. Decipep Marcu 23, 1922. 


Coxe, C. J., KEMP AND EbiNGS, JJ. 


Equirv—creditor's bill-—judgment at law a prerequisite. 


Where not modified by statute it is a general rule, to which 
there are a few exceptions, that a creditor cannot resort to equity 
for aid in the coliection of his debt until he has established his 
claim by recovering judgment at law thereon. 


SAME—same—same—-insolvency of debtor. 

The insolvency of a debtor does not excuse a creditor from 
reducing his claim to judgment before resorting to equity for 
aid in the collection of his debt. 

SAME—SQme—same— property not reachable by execution. 


The fact that a debtor's interest in the asset sought to be 
reached by a creditor's bill is an equitable one does not excuse 
the creditor from basing his bil upon a previous judgment. 


OPINION OF THE COURT BY KEMD, J. 


Petitioner filed his bill entitled “Bill for Discovery, 
Injunction and Relief in Equity," but essentially a credi- 
tor's bill, to subject a certain promissory note and mort- 
gage, executed by the respondents Cecil L. Bell and 
Nellie B. Heffernan, alleged to belong to the respondent 
Barton D. Slegman, but standing in the name of his wife 
Lucile R. Slegman, in the actual possession of the Henry 
Waterhouse Trust Company, Limited, to the payment of 
his alleged debt against said Barton D. Slegman. It is 


352 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


alleged in substance that said note was transferred to 
Lucile R. Slegman in fraud of the creditors of said Bar- 
ton D. Slegman, including the petitioner, and that the 
debtor is otherwise insolvent. It does not appear from 
the allegations of the bill that the petitioner has reduced 
his claim against the debtor to judgment. In fact the 
bill discloses that he has not done so and it is not alleged 
that it is impossible for him to obtain a judgment. In 
view of the conclusions which we have reached as to the 
disposition of the questions presented by the appeal before 
us we do not deem it necessary to set out even the sub- 
, stance of the other allegations of the bill. The respond- 
ents demurred to the bill and as ground for demurrer 
among others set up the fact that the bill affirmatively 
shows that no judgment has been had or execution levied. 
The circuit judge sustained the demurrer on this ground 
and one other and the petitioner has appealed. 

Where the rule has not been modified by statute it is 
the general rule, to which there are a few exceptions, that 
a creditor cannot resort to equity for aid in the collec- 
tion of his debt until he has established his claim by pro- 
curing judgment thereon. (Middleditch v. Kalanianaole, 
18 Haw. 212; D'Herblay v. Macomber, 20 Haw. 274; H. 
B. «€ M. Co. v. Bartlett, 22 Haw. 192.) It has been held 
that our statute does not modify the general rule. (Middle- 
ditch v. Kalanianaole, supra.) It remains then for the 
petitioner to bring his case within an exception to the 
general rule or else fail. 

Creditors’ bills originated in the ineffectiveness of 
legal executions and were designed to aid creditors, who, 
having exhausted their legal remedies, still remain with 
their debts unsatisfied, to reach property of their debtors 
not reachable by ordinary legal process. The theory upon 
which equity jurisdiction has developed is that it should 
afford a remedy for every wrong, reparation for which is 
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not to be gained in courts of law and the necessary re- 
sult of this is that equity will not interfere in a case 
wherein the parties have an adequate legal remedy which 
has not been exhausted. It is an elementary rule that to 
enable one to file a creditor's bill he must have exhausted 
all legal remedies which might afford him the redress 
which he seeks.  (.Vational Tube Works Co. v. Ballou, 
146 U. S. 517; Cates v. Allen, 149 U. S. 451.) In the 
application of the rule just stated it must often be de- 
termined under peculiar facts whether or not the com. 
plainant is sufficiently without legal remedies to become 
entitled to the aid of equity's extraordinary ones. Courts 
do not agree as to when this is so. For instance, it has 
been held that if it is impossible to obtain a personal 
judgment against a debtor by reason of his nonresidence 
or of the fact that he has absconded, there being no ade- 
quate remedy provided by statute whereby his property 
can be reached, a creditor's bill will lie in the first in- 
stance from the necessity of the case if the debtor have 
property reachable thereby. (Pope v. Solomons, 36 Ga. 
541; Taylor v. Branscombe, 14 Ia. 534, 38 N. W. 400; 
Corn Exchange Bank v. Applegate, 91 Ia. 411; Karle v. 
Circuit Judge, 92 Mich. 285; Orermire V. Haworth, 48 
Minn. 372, 31 Am. St. Rep. 660; Pendleton v. Perkins, 
49 Mo. 565; Merchants! National Bank v, Paine, 13 R. I. 
592.) Other state courts hold to the contrary. (Ladd v. 
Judson, 174 Il. 344; Smith v. Moorc, 35 Ala. 76.) 

It has also been held that the insolvency of a judg- 
ment debtor renders the issuance of an execution and a 
return thereof nulla bona unnecessary as a condition 
precedent to the filing of a creditor's bill although this 
holding is not universally followed. (Thurmond v. Reese, 
3 Ga. 449, 46 Am. Dec. 440; Miller v. Dayton, 47 Ta. 
312; Turner v. Adams, 46 Mo. 95; Bomberger v. Tur- 
ner, 13 Oh. St. 263, 82 Am. Dec. 438; Enright v. Grant, 
5 Utah 334; Whitehouse v. Point Defiance ete. R. R. 
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Co., 9 Wash. 558; Case v. Beauregard, 101 U. X. 688.) 
Contra. (Adsit v. Butler, ST N. Y. 585.) 

As to whether or not the insolvency of the debtor will 
enable the creditor to file a creditor's bill before having 
reduced his claim to judgment the cases are also in almost 
hopeless conflict. In one line of cases it is held that a 
creditor should not be required to procure a judgment 
upon which execution must prove fruitless—that it may 
be otherwise satisfactorilv proved to the court that the 
debtor has not sufficient property of which levy can be 
made by legal process and that the creditor should not 
be prejudiced in the enforcement of his rights by useless 
delay. (Austin, Nichols & Co. v. Morris, 23 S. C. 393; 
1abama Iron ete. Co. v. MeKeerer, 112 Ala. 134; Kemp- 
ton v. Hallowell, 24 Ga. 52, 71 Am. Dee. 112; Parle v. 
Circuit Judge, supra.) It is believed, however, that these 
cases do not meet the argument set forth in the cases 
holding that a judgment is a prerequisite to the ereditor's 
right to file his bill against an insolvent debtor. The re- 
covery of a judgment against an insolvent can scarcely 
be considered useless since it establishes the creditor’s 
claim, which cannot properly be done in equitv. (Austin 
v. Bruner, 169 Tl. 178; Clark v. Raymond, 84 Ia. 251; 
Kankakee Woolen Mill Co. v. Kampe, 38 Mo. App. 229; 
Estes v. Wilcox, 67 N. Y. 264; Ginn v. Brown, 14 R. I. 
524; McKeldin v. Gouldy, 91 Tenn. 677.) 

The petitioner has urged the insolvency of the debtor 
as à reason why he should be permitted to pursue his 
equitable remedy without first having obtained a judg- 
ment at law. In accordance with the great weight of 
authority and what we regard as the better reasoning we 
hold that the insolvency of the debtor does not excuse 
the creditor from first procuring a judgment before filing 
his bill. 

It is also suggested that the debtor’s estate in the note 
and mortgage is a mere equitable one which cannot be 
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reached by any proceeding at law and that this consti- 
tutes another exception to the general rule. The authori- 
ties do not seem to recognize any such exception. When 
a creditor comes into equity to reach interests or assets 
of his debtor not subject to execution, as trust interests, 
distributive shares in the estates of decedents, choses in 
action and the like, it is plain that he has sufficiently 
exhausted his legal remedies when he has obtained judg- 
ment. Dy so doing he has established the validity and 
amount of his claim, which he could not properly do in 
a court of equity. It is generally held, however, that a 
creditor's bill in such a case must be based upon a previ- 
ous law judgment. (Smith v. R. R. Co., 99 U. S. 398; 
Smith v. Moore, supra; Robinson v. Springfield .Co., 21 
Fla. 208; Ginn v. Brown, supra; Clark v. Strong, 16 
Oh. 318; Thurber v. Blanck, 50 N. Y. 80.) We think it 
will be found that cases holding to the contrary are gov- 
erned by statutes. The circuit judge committed no error 
in sustaining the demurrer on the ground that the peti- 
tioner had not reduced his claim against the debtor to 
judgment. 

The decree sustaining the demurrer is therefore af- 
firmed. 

Brown, Cristy & Davis for petitioner. 

W. B. Lymer and Marguerite K. Ashford for respond- 
ent B. D. Slegman. 

Robertson «€ Castle for the other respondents. 
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HAWAIIAN SUGAR COMPANY v. CHARLES T. WIL- 
DER, TAX ASSESSOR FOR THE FIRST TAXA- 
TION DIVISION, TERRITORY OF HAWAII. 


No. 1328. 


SUBMISSION Upon AGREED STATEMENT OF FACTS, 
REHEARING. 


ARGUED Marcu 21, 1922, DECIDED APRIL 1, 1922. 


COKE, C. J., KEMP AND Epinas, JJ. 


TaxaTiox— depreciation or exhaustion of leasehold—deduction from 
income. " 

Where a leasehold is acquired prior to the effective date of the 
taxing act, to wit, April 27, 1917, the capital sum to be replaced 
by amortization is the fair market value of the lease at the date 
of the act. 

SaME—same —same. 

The value of the lease should be established as of the date the 
act went into effect and the sum thus ascertained should be 
amortized in such an amount annually so that at the end of the 
life of the lease the entire value thus found should be restored to 
capital. 

SaAME—same—same—improvements on leasehold. 

In determining the fair and reasonable value of the leasehold 
it will not be proper to take into account buildings and other 
improvements placed thereon and in respect to which deprecia- 
tion is deducted annually from gross income independently of 
the lease. 


Savr—same—same—basis of value—federal rule. 


Under the federal rule the burden is upon the taxpayer to 
establish the basis for amortization of the leasehold to the satis- 
faction of the tax assessor and the claim for amortization must 
be complete and comprehensive in all respects. 


OPINION OF THE COURT BY COKE, C. J. 


The Hawaiian Sugar Company and the tax assessor 
through their respective counsel interposed motions for a 
rehearing of certain phases of our former opinion herein 
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in reference to “Depreciation of Leasehold." These mo- 
tions were granted to the extent that we have reheard the 
case in respect to the time or times at which the value of 
the leasehold in question should be taken or determined 
for the purpose of ascertaining the annual amount de- 
ductible from gross income on account of exhaustion of 
the leasehold and also in arriving at the proper valuation 
to be placed upon the leasehold in order to amortize the 
capital asset represented by it. This feature of the case 
has been very elaborately reargued. 

Counsel for the tax assessor maintain that the depre- 
ciation allowable should be ascertained on the basis of the 
actual cost of the lease to the taxpayer, to wit, $50,000; 
that the statute contemplates only a loss actually sus- 
tained, and in the case of the present lease purchased by 
the taxpayer, its loss actually sustained or incurred can- 
not exceed the amount actually paid by the taxpayer for 
the lease, to wit, $50,000, and that because the lease was 
originally for the term of fifty years and much of that 
term has already expired, the sum to be allowed for 
exhaustion should be apportioned accordingly. They urge 
that to amortize a wasting capital asset the purpose of the 
law of amortization is to maintain the capital of the con- 
cern and that because in this case the company expended 
ouly the sum of $50,000 for the purchase of the lease it 
cannot be permitted to amortize a greater sum. Counsel 
for the company on the other hand urge the adoption of 
the rule promulgated by the federal treasury department, 
that is to say. where, as in this case, the lease was 
acquired prior to the effective date of the act, to wit, 
April 27, 1917, the capital sum to be replaced by amorti- 
zation is the fair market value of the lease at the date of 
the act. Our former holding is that the value of the 
lease should be ascertained at that date and then reap- 
praised annually and each taxation period should be dealt 
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with separately. We have through inadvertence said that 
the value of the lease at the end of the taxation period 
instead of at the beginning should control. This is erro- 
neous. The value of course of the lease at the beginning 
of the taxation period should govern. 

There is much logic in the position maintained by 
counsel for the assessor, but we think to adopt their 
views would be to ignore the decision in Doyle v. Witehell, 
247 U. S. 179. In fact the position of counsel for the tax 
assessor in this case is the same as was maintained by 
counsel for the government in the Doyle-Mitchell case—a 
position which the Supreme Court of the United States 
refused to approve. In that case the taxpayer acquired 
timber lands in 1903 and paid for them at a valuation 
equivalent to $20 per acre. Owing to increases in the 
market price of stumpage the market value of the timber 
land on December 31, 1908 (the date at which the act 
went into effect), had become approximatelv $40 per 
acre. The commissioner of internal revenue allowed a 
deduction of the eost of the timber in 1903 but refused to 
allow the difference between that eost and the fair market 
value of the timber on December 31, 1908, to wit, $40 per 
acre. The court in passing upon the controversy thus 
presented makes use of the following language: “When 
the act took effect plaintiff's timber lands, with whatever 
value they then possessed, were a part of its capital assets 
and subsequent change of form by conversion into money 
did not change the essence. Their increased value since 
purchase, as that value stood on December 31, 1908, was 
not in any proper sense the result of the operation and 
management of the business or property of the corpora- 
tion while the act was in force." "This language means 
that where the propertv is acquired prior to the date of 
the act the initial cost is ignored and the actual value of 
the asset at that date is substituted—a value whieh of 
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course may be greater or may be less than the first cost. 
It is true that in the Doyle-Mitchell decision the court 
was dealing with an excise, and not an income, tax law. 
yet the reasoning of that opinion has direct application to 
the question now before us. 

We are strongly inclined to the view that the plan 
announced by us in our former opinion is the fairest to 
both the government and the taxpayer yet we realize that 
we were breaking new ground in this modern field of 
jurisprudence and we have concluded with reluctance to 
now recede from our former position and adopt the fed- 
eral rule as contended for by counsel for the taxpayer, 
that is to say, that the value of the leasehold herein should 
be established as of the date the taxing act went into 
effect, to wit, April 27, 1917, and that the sum thus ascer- 
tained should be amortized in such an amount annually 
so that at the end of the life of the lease the entire value 
thus found should be restored to capital. In determining 
the fair and reasonable value of the leasehold it will not 
be proper to take into account buildings and other im- 
provements placed thereon and in respect to which depre- 
ciation is deducted annually from gross income independ- 
ently of the lease in question. 

There is nothing, however, in the record before us 
which would indicate that the fair market value of the 
leasehold as of April 27, 1917, has ever been ascertained 
and it follows that no judgment in respect to this phase 
of the submission can be made by this court. Under the 
federal rule the burden is upon the taxpayer to establish 
the basis for amortization of the leasehold to the satisfac- 
tion of the tax assessor and the claim for amortization 
must be complete and comprehensive in all respects. 
(Holmes, Fed. Income Tax, pp. 681, 712.) 

Frear, Prosser, Anderson & Mare; Robertson & Castle; 
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Smith, Warren & Stanley and Henry Holmes for the 
taxpayer. 

H. Irwin, Attorney General, and Perry & Matthewman 
for the tax assessor. 


: TERRITORY v. H. E. WILSON. 
No. 1366. 


EXCEPTIONS FROM CIRCUIT Court THIRD CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


SUBMITTED APRIL 20, 1922, DECIDED Armin 29, 1922. 


PETERS, C. J., EpINGS AND PERRY. JJ. 


EvIpENCE—res gestae. 


Proof of other offenses of a similar nature at or about the 
same time may be admitted to prove scienter or guilty knowledge 
or to make out the res gestae. 


Sopomy—what constitutes. 


Under our statute (R. L. Sec. 4154) sodomy may be com- 
mitted per os as well as per anwm. 


SamEe—emission. 


Upon a trial for sodomy it is unnecessary to prove emission 
upon the part of the defendant. 


OPINION OF THE COURT BY EDINGS, J. 


The defendant was indicted by the grand jury of the 
October 1921 term of the circuit court of the third circuit, 
the indictment being in part as follows: “* * * that 
* * * on or about the 4th day of March * * * One 
Thousand Nine Hundred and Twenty, feloniously, wicked- 
lv and against the order of nature, did receive the sexual 
organ of a male being, to wit, a boy named * * *, into 


his, the said * * *’s mouth, and then and there felonious- 
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ly, wickedly and against the order of nature * * * did 
then and there and thereby commit and perpetrate the 
abominable and detestable crime of sodomy.” There were 
various exceptions taken by the defendant at the trial 
and embodied in the bill of exceptions. 

The exceptions numbered 1, 2, 3, 4 and 5 relate to the 
introduction of testimony, on the part of the Territory, of 
certain witnesses who were in the home of the defendant 
at the time of the commission of the alleged crime, and 
upon whom the defendant at the same time and place was 
alleged to have perpetrated a similar crime. We are of 
the opinion that this testimony was admissible as part of 
the res gestae. 

“The rule of law is well settled that proof of other 
offenses may be admitted to prove scienter or guilty 
knowledge or to make out the res gestae. * * *" The 
Queen Y. Leong Man, 8 Haw. 341; Republic v. Tsunikichi, 
11 Maw. 341; Republic v. Yamane, 12 Haw. 189, 217; Ter- 
ritory v. Watanabe Masagi, 16 Haw. 196, 222. 

Exception 6 is to the effect that the prosecution has not 
fixed the time at or near the 4th day of March, 1920, the 
indictment charging the commission of the offense *on or 
about the 4th day of March, 1920.” There was testimony 
to this effect and the jury so found. We do not regard 
this portion of this exception as of any merit and this 
portion being the basis of exception numbered 7 this rul- 
ing disposes of that exception also. 

The exception to the court’s giving instruction num- 
bered 4 at the request of the prosecution, to wit, “You 
are further instructed, that emission is not necessary to 
he proved,” ts equally without merit. (See 25 Haw. 814.) 

The last exception remaining for the consideration of 
this court is to the effect that no evidence was introduced 
showing that the crime of sodomy had been committed by 
the defendant, the only evidence being that the act was 
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committed per os. In England it was held in an early 
case that the penetration by a man of a human being 
per os was not sodomy. And in several of the states it is 
held that to constitute the common law offense of sodomy 
or the similar offense under statutes punishing by the 
common law generic name sodomy or the infamous crime 
against nature, it is essential that the penetration be per 
anum, penetration per os not being sufficient. The origi- 
nal authoritv for the rule that sodomy cannot be commit- 
ted by penetration per os is the early English case of Rer 
v. Jacobs, Russell & Ryan Crown Cases p. 331, in which 
the bare principle was announced without supporting rea- 
sons. Other authorities which appear to us to be sup- 
ported by the better reasoning hold, and we so decide, that 
under the common law one could be convicted of the crime 
of sodomy or the crime against nature where the act was 
committed by penetration of the mouth. State v. Start, 
132 Pac. (Ore.) 512; Glover v. State, 101 N. E. (Ind.) 
629 ; State v. Whitmarsh, 128 N. W. (8. D.) 580; White v. 
State, (1 S. E. (Ga.) 135. Our statute does not define 
the offense any further than to say: “Sodomy, that is, the 
crime against nature." (R. L. 1915, Sec. 4154.) 

In conformity with the weight of authority and of rea- 
son as to the common law meaning of those terms, we hold 
that under our statute the act may be committed per os 
and that the eonviction of the defendant must be sustained. 

The exceptions are each and all overruled. 

W. H. Beers, County Attorney of Hawaii, for the Ter- 
ritory. 

H. G. Middleditch for defendant. 
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IN THE MATTER OF THE APPLICATION OF 
J. DIZON FOR A WRIT OF HABEAS CORPUS. 


No. 1896. 


ORIGINAL. 


SUBMITTED APRIL 20, 1922. DecipFp May 9, 1922. 
PETERS, C. J., EpINGS AND PERRY, JJ. 


CRIMINAL Law—excessive punishment. 

Where under the indeterminate sentence law the maximum- 
minimum sentence imposed is in excess of that prescribed by 
law, but after the separation of the excess the remainder of the 
sentence is within the jurisdiction of the court to impose, the 
sentence is merely erroneous and cannot be attacked upon habeas 
corpus. 

SavwE—sentence—“hard labor.” 

Where a statute under which a defendant is convicted re- 
quires that where imprisonment forms a part of the sentence it 
shall be at “hard labor,” failure to include “hard labor” renders 
the sentence void. 

Save—sentence—amendment. 

Where a sentence is valid a defendant cannot be resentenced 
but where a sentence is void the court may vacate the same and 
impose a valid sentence even though the void sentence is par- 
tially executed. 

Harras Corpus—effect of issuance of writ. 

Until return to the writ of habeas corpus the custody of the 
petitioner remains undisturbed and where upon return it appears 
that since the issuance of the writ the void sentence complained 
of has been vacated and set aside and a valid sentence substituted, 
the writ should be dismissed. 


OPINION OF THE COURT BY PETERS, C. J. 


On March 14, 1922, a writ of habcas corpus was issued 
herein returnable March 21, 1922, before the chief justice. 
After return the case was adjourned into the court. 

It appears from the pleadings that the petitioner was 
convicted on March 3, 1922, in the circuit court of the 
first circuit of the crime of rape, pursuant to which on 
the 6th day of March following judgment was entered on 
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the verdict and he was sentenced by the court to “impris- 
onment for a term of not less than ten years or more than 
his life-time, and to pay a fine of one hundred dollars, 
remitting costs, which fine shall be worked out at the rate 
of one dollar a day in case default is made in payment.” 
On the same day a mittimus issued accordingly. After 
the issuance of the writ, but before its return, the circuit 
court twice, upon motion of the deputy city and county 
attorney and over the objection of the defendant, recalled 
the defendant, vacated the pre-existing sentence and resen- 
tenced him anew. It is upon the last sentence imposed 
on March 20, 1922, and the mittimus of the same day, 
issued pursuant to that sentence, that the respondent 
justifies the detention of the petitioner. By the sentence 
of March 20, 1922, the defendant was ordered to “be 
imprisoned at hard labor for a term of not less than five 
years nor more than fifteen years and to pay a fine of 
one hundred dollars ($100); and that in default of the 
payment of said fine, or any part thereof, he be impris- 
oned for one day in respect to each dollar of such fine so 
unpaid.” 

The petitioner contends that the sentence of March 6, 
1922, is void upon the ground that the minimum (10 
years) is in excess of the minimum permitted by section 
3813 In. L. 1915, and that this court cannot look to the 
sentence of March 20, 1922, because upon the issuance of 
the writ by this court the circuit court lost jurisdiction 
of the defendant and of the subject-matter and could not 
amend nor correct the seutence theretofore entered; and 
even if it could amend or correct the sentence of March 6, 
1922, the sentence of March 20, 1922, was a second sen- 
tence for the same offense, put the petitioner twice in 
jeopardy for the same offense and invaded his constitu- 
tional rights. 

Section 3804 R. L. 1915, under which the defendant 
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was convicted, prescribes a punishment of *a fine not 
exceeding one thousand dollars and imprisonment at hard 
labor for life or any number of years.” 

Section 3843 R. L. 1915, in its application to the crime 
defined and the punishment that may be imposed under 
the provisions of section 3894, provides: ‘Whenever any 
person is convicted of a felony * * * the court in impos- 
ing sentence shall not fix the limit or duration of sen- 
tence but the term of imprisonment of any person so con- 
victed shall not exceed the maximum nor be less than the 
minimum term prescribed by law for the crime for which 
the person was convicted and sentenced; provided, that 
in all cases in which the maximum sentence in the discre- 
tion of the court may be life or any number of years, the 
court imposing the sentence shall fix the maximum sen- 
tence; provided, further, that in all cases in which no 
minimum sentence is prescribed by law the court impos- 
ing sentence shall fix such minimum sentence, which 
minimum shall not be more than five years, the release of 
such person to be determined as hereinafter provided." 

It will thus he seen that it was incumbent upon the 
trial court to fix the minimum sentence, the maximum- 
minimum, however, to be not more than five years. The 
court mistakenly fixed the minimum at ten years. Were 
we concerned alone with the excess in the minimum 
sentence—were the judgment in all other respects valid— 
the petitioner could have no cause for complaint. Sec- 
tion 3843 Tt. L. 1915 fixes the maximum-minimum sen- 
tence at five years and until the expiration of the period 
the judgment would be sufficient in law to justify his 
detention. Where a court has jurisdiction of the person 
and of the offense the imposition of a sentence in excess 
of what the law permits does not render the legal or 
authorized portion of the sentence void but only leaves 
such portion of the sentence as may be in excess open to 
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question and attack. A sentence is legal so far as it is 
within the provisions of law and the jurisdiction of the 
court over the person and the offense and only void as to 
the excess when such excess is separable and may be dealt 
with without disturbing the valid portion of the sentence. 
In other words, the sentence is erroneous and voidable, 
but not void, and is subject to review upon exceptions or 
writ of error but not upon habeas corpus. (United States 
v. Pridgeon, 153 U. S. 49, 62, and cases cited; In re Gra- 
ham, 188 U. N. 461, 463; In re Taylor, T S. D. 382, 45 L. 
R. A. 136, 58 Am. St. Rep. 843; Ex parte Mooney, 26 W. 
Va. 36, 53 Am. Rep. 59; E» parte Blystone, 184 Pac. 
(Wash.) 827; United States v. Harman, 68 Fed. 472; 
De Bara v. United States, 99 Fed. 942; Bailey on Habeas 
Corpus, Sec. 53, p. 178; Re Silva, 23 Haw. 160.) 

There is, however, a fatal defect in the sentence of 
March 6, 1922, in the omission therefrom of the ingre- 
dient of “hard labor" prescribed by the statute, which 
renders the sentence void. (United States v. Harman, 
50 Fed. 921, 922; E» parte Karstendick, 93 U. S. 396, 
399; In re Johnson, 46 Fed. 477, 481.) 

Nothing else appearing the petitioner would be entitled 
to his discharge without prejudice to the right of the Ter- 
ritory to take any lawful measures to have the petitioner 
sentenced in accordance with law upon the verdict against 
him. (Re Bonner, 151 U. S. 242, 262.) But the Territory 
has already done this and the trial court on March 20, 
1922, resentenced the petitioner in aecordance with the 
law and the verdict against him of March 3, 1922. The 
sentence of March 20 is in all respects valid and this we 
cannot disregard. 

This court has recognized the power of the circuit 
courts to vacate their void judgments (Gouveia v. Naka- 
mura, 13 Haw. 450; Aki v. Aki, 20 Haw. 623) even at a 
subsequent term (Baker v. Brown, 18 Haw. 22). 
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Where a valid sentence has been rendered in a criminal 
case the court of course cannot resentence the defendant. 
This would put the defendant twice in jeopardy for the 
same offense and violate the protection afforded him by 
the Constitution. But here the sentence of March 6 was 
void. Where the sentence is void, not only has the court 
the power but it is its duty to enter a valid sentence. 
(MeCormnick v. The State, 99 N. W. (Neb.) 237; People 
v. Farrell, 109 N. W. (Mich.) 440; Uuited States v. Har- 
man, supra; 16 €. J. (Criminal Law), Sec. 3098, p. 1315; 
note 11 Am. & Eng. Ann. Cas. 298; 8 R. C. L. (Criminal 
Law), Secs, 238, 248; Territory v. Savidge, 14 Haw. 286, 
289; Territory v. Armstrong, 22 Haw. 526, 536.) 

“That the petitioner submitted himself to the first judg- 
ment is immaterial and the sentence of the court under 
which the defendant went to prison was void. It was the 
same in legal effect as if it had been rendered by a jus- 
tice of the peace or a United States commissioner. Such 
a judgment would be coram non judice and in contempla- 
tion of law would be the same as if never rendered; and 
the defendant would stand as if he had gone voluntarily 
and surrendered himself to the warden of the prison" 
(United States v. Harman, supra). 

Nor did the issuance of the writ deprive the circuit 
court of the power to resentence the defendant. The 
writ was returnable March 21, 1922. "The petitioner was 
last resentenced March 20, 1922. While the question in 
the first instance was the legality of the detention of the 
petitioner at the time of the issuance of the writ and no 
element could be interjected to oust the court issuing the 
writ of its jurisdiction (7n re Doo Woon, 18 Fed. 898), 
it was not until return to the writ that the custody of the 
petitioner under the original commitment was changed. 
(State v. Sparks, 27 Tex. 705, 109; In re Grant, 67 Pac. 
(Wash.) 73, 74; Er parte Thompson, 96 Atl. (N. J.) 
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102, 121; In re Kaine, 14 How. (U. S.) 103, 121.) Until 
the return to the writ the powers of the circuit court in 
respect to the petitioner remained unabated. 

In the case of Ex parte Gilmore, 12 Pac. (Cal) 800, 
the petitioner was legally convicted of an assault and 
sentenced to fine and imprisonment. The petitioner 
applied for a writ of habeas corpus and after he was 
heard thereon the court which pronounced the illegal sen- 
tence vacated it and imposed imprisonment only. "The 
first sentence was pronounced on October 23, 1886, the 
petitioner was heard on the 28th and the court imposed 
the second sentence on the 29th of the same month. The 
second judgment was brought to the attention of the 
court by a supplementary return and the court said: “We 
are of the opinion that the first sentence or judgment was 
illegal and perhaps void. As it was illegal the court 
which rendered the judgment had power during the term 
at which the judgment was rendered to call the prisoner 
before it, vacate the illegal sentence and impose one in 
accordance with law. * * * The petitioner being thus 
under the control of the Superior Court we should have 
remanded the petitioner to give an opportunity to the 
court to do what it has done—have the party brought 
before it, vacate its illegal sentence and render a legal 
one. This being done it remains only to say that the 
petitioner was legally held and he must be remanded to 
the custody of the sheriff." 

The sentence of March 20, 1922, being in all respects 
valid the petitioner is not entitled to his discharge and 
should be remanded to the custody of the respondent and 
it is so ordered. 

H. T. Mills for petitioner. 

H. K. Ashford, Third Deputy City and County Attor- 
ney, for respondent. 
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GEORGE VIERRA v. OLIVER T. SHIPMAN, SAM- 
UEL KAUHANE AND ADAM C. BAKER, TRUS- 
TEES UNDER THE WILL OF JOHN T. BAKER, 
DECEASED. 


No. 1391. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


Svurmirrep APRIL 20, 1922. Decipep May 13, 1922. 


Peters, C. J., EDINGS AND PERRY, JJ. 


SPECIFIC PERFORMANCE—contracts to devise land. 


Generally speaking, an agreement to devise land to a partic- 
ular person is valid and enforceable in a court of equity. 


SamE—enforcement of trust against heirs. 


In such a case the property in the hands of the representa- 
tives of the deceased promisor is regarded as impressed with a 
trust in favor of the promisee. 


SaME—part performance of oral contracts. 


If the promise to devise is oral, part performance will justify 
enforcement by a court of equity. 


SAME—contracts to devise land in return for personal services— 
change of status. 


B, who owned certain real estate with cattle and other 
personalty thereon, together conducted as a cattle ranch, 
promised V that if he would accept employment on said ranch 
and perform certain services thereon from that time until B’s 
death, without wages and without compensation other than his 
food and clothing, he, B, would devise and bequeath to him the 
said ranch. V accepted the employment and performed all the 
services during the remainder of B’s life, fully and satisfactorily 
to B At the time of entering into the undertaking V was 
sixteen years of age and planned to take, if possible, a course 
of study in agriculture. The performance of his duties on the 
ranch necessarily rendered impossible any course of study as 
planned. Held, that under these circumstances there was part 


performance and that B's promise is enforceable in equity. 
24 
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FRAUDS, STATUTE OF. 
The statute of frauds is not to be so applied as to render it 
an instrument of fraud. 


SaAME—part performance—change of possession mot indispensable. 


Transfer of possession from the promisor to the promisee is 
not essential to part performance of an oral agreement to 
devise land. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity for the declaration of a trust in 
favor of the complainant concerning a tract of land, 300 
acres in area, which is described by metes and bounds in 
the bill. The allegations are that the respondents are 
trustees under the will of one John T. Baker who died in 
September, 1921, and as such trustees hold the title to 
the said real estate as well as the title to eighty-four head 
of cattle, twenty-five horses, fifty turkeys, thirty chickens, 
one cream separator and household furniture, all of which 
were upon the 300-acre tract; that the said Baker during 
his lifetime and at the time of his death owned the real 
estate and the personal property just mentioned; that on 
or about August 30, 1914, Baker “employed the complain- 
ant temporarily in the capacity of foreman of his said 
ranch for a period of three months, at the end of which 
time he expected to have engaged a permanent foreman, 
and having done so would send the complainant, who was 
then about sixteen years old, to Honolulu to take a course 
of study in agriculture;" that at the end of the period of 
three months aforesaid, and on or about December 1, 
1914, Daker told the complainant *that it would be better 
to give up the idea of taking the course in agriculture and 
to remain in the employ of him, the said John T. Baker, 
upon his said ranch and * * * that if the complainant 
would accept such employinent without wages he, the said 
John T. Daker, would furnish the complainant with food 
and clothing and furthermore would devise and bequeath 
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to the complainant in and by his will his said ranch;” 
that the complainant did thereupon accept this offer “and 
in pursuance thereof did immediately enter upon such 
employment and thereafter until the death of said John 
T. Baker * * * the complainant in accordance with his 
said agreement remained continuously in the employ of 
the said John T. Baker upon his said ranch and during 
the last two and a half years of the lifetime of the said 
Baker the complainant had the sole charge and full 
responsibility of the management of said ranch and at all 
times performed his duties to the satisfaction” of Baker; 
that pursuant to the agreement Baker furnished com- 
plainant with food and some clothing but did not pay to 
the complainant any wages; that in fulfillment of the 
agreement Baker on May 14, 1921, executed a will, por- 
tions of which are quoted in the bill but need not be set 
forth in this opinion; that in violation of the agreement 
Baker on September 3, 1921, executed a codicil to the said 
will revoking the clauses of the will which contained the 
provisions in the complainant’s favor and devising practi- 
cally all of his ranch to persons other than the complain- 
ant. The prayer of the bill is that a decree be entered 
declaring the respondents to be trustees for the complain- 
ant with respect to the said 300-acre tract and the per- 
sonalty above mentioned and directing them to make, 
execute and deliver such written instruments as may be 
necessary to vest the legal title to the property in the 
complainant and that in so far as respondents may be 
unable to make delivery of the personal property they be 
decreed to pay the value thereof to complainant. 

To this bill the respondents demurred on the following 
grounds: (1) that there is no equity in the bill; (2) that 
the bill does not state facts sufficient to constitute a cause 
of action in that it appears from the bill -that the alleged 
promise or undertaking of Baker was not in writing; 


s 
bo 
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(3) that as to the personalty described in the bill there is 
no allegation that Daker promised or undertook to 
bequeath the same to the complainant; and (4) that the 
complainant has a plain, adequate and complete remedy 
at law. 

The court below overruled the demurrer and allowed an 
interlocutory appeal to this court, which appeal was duly 
taken and perfected. 

It is well settled that, generally speaking, an agreement 
to devise land to a particular person is valid and enforce- 
able in a court of equity. Emery v. Darling, 50 Oh. St. 
160, 166; Stellmacher v. Bruder, 95 N. W. 324, 325; 
Oswald v. Nehls, 233 Ill. 438, 443; Best v. Gralapp, 69 
Neb. 811, 813. In strictness, in such cases, there can be 
no decree that the agreement be specifically performed, 
for the obvious reason that, the promisor being dead, a 
will cannot now be executed; but the court attains the 
same end by declaring that the promisor's heirs, devisees 
or trustees, as the case may be, hold the property in trust 
for the promisee and by ordering the execution of such 
instruments as may be necessary to transfer the legal title 
to the promisee. Best v. Gralapp, supra; McCabe v. 
Healy, 138 Cal. 81, 84. The principles involved in a suit 
for the enforcement of an agreement to devise land and 
those involved in defense of such a suit are substantially 
the same as those which apply in the case of a contract to 
convey land and in the defense of a suit to enforce such a 
contract. If the promise to devise is oral the same excep- 
tions or apparent exceptions may be resorted to by a 
complainant to take the case out of the statute of frauds. 
For example, if there is a memorandum or note in writ- 
ing, such as the statute refers to, although not itself con- 
stituting the agreement sued upon, the agreement may be 
enforced; and so also if there has been part performance 
of the contract within the meaning of the familiar dov- 
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trine on that subject complainant will be granted the 
relief prayed for. Stellmacher v. Bruder, supra, p. 325; 
Horton v. Stegmyer, 175 Fed. 756, 760; Berg v. Moreau, 
199 Mo. 416, 433. 

In the case at bar the agreement was not in writing. 
It is claimed, however, by the complainant that the will 
made in May, 1921, constitutes a sufficient written mem- 
orandum or note of the agreement. In behalf of the 
respondents it is urged that the will does not constitute 
such a memorandum, first, because there is no reference 
therein to the agreement or to the terms thereof and, 
second, because the devise as found in the will is not of 
the same property which under the alleged agreement was 
promised to the complainant. It is unnecessary to pass 
upon this point because it clearly appears from the facts 
stated in the bill that there has been such a part perform- 
ance of the agreement as will justify and require the grant 
of relief by a court of equity. 

It appears from the bill that the complainant from 
December, 1914, until Baker's death in September, 1921, 
—a period of nearly seven years—performed faithfully 
and satisfactorily to Baker all of the services which 
under the agreement he had undertaken to perform; that 
he received for such services no wages or other monetary 
compensation whatever but simply received from Baker 
his food and some clothing. More nearly complete per- 
formance by the promisee could not have been rendered. 
He did all that on his part was required under the terms 
of the contract. At this point the respondents say that 
the value of the services so rendered are readily ascer- 
tainable in terms of money and that therefore under one 
of the doctrines of equity in such cases the complainant 
must be left to his remedy at law by an action for damages 
to be measured by the value of his services and cannot 
maintain a suit in equity. It has, indeed, often been held 
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that where the services rendered by the promisee are of 
such a nature that their value in money is easily ascer- 
tainable the complainant must be relegated to his remedy 
at law; but it has likewise often been held that where 
the services have been fully performed and are of such à 
peculiar nature that their value is not easily measurable 
in terms of money (see, for example, Haubrich v. Hau- 
brich, 136 N. W. 1025, 1026, and Berg v. Moreau, supra) 
or where (the services having been fully performed) the 
circumstances surrounding the entry by the promisee into 
the agreement are such that the court cannot restore the 
promisee to the situation in which he was when the agree- 
ment was made or compensate him in damages, this is 
suffieient part performance to justify the interference of 
equity. 25 R. C. L. 308; Rhodes v. Rhodes, 3 Sandf. Ch. 
279, 284; Schoonover v. Schoonover, 86 Kans. 487, 489; 
O'Connor v. Waters, 88 Neb. 224, 228; Teske v. Dittber- 
ner, T0 Neb. 544, 548; Vreeland v. Vreeland, 53 N. J. 
Eq. 387, 389; Cooper v. Colson, 105 Am. St. Rep. (N. J.) 
660, 665; Gladville v. McDole, 247 Ill. 34, 41; Fred v. 
Asbury, 152 S. W. (Ark.) 155, 157; Brinton v. Van Cott, 
8 Utah 480, 487. 

In the case at bar the additional facts exist that the 
complainant at the time of entering into the agreement 
was sixteen vears of age and intended or desired to pro- 
ceed, upon the completion of his three months’ prelimi- 
nary term of employment under Baker, to a suitable insti- 
tution of learning and there take a course of study in 
agriculture, thus better fitting himself for his life-work; 
that, induced by the promise of Baker to convey to him 
the ranch, the complainant confined himself to work on 
the ranch of such limited and special character as is 
required or permitted by that occupation and thereby 
wholly surrendered and lost the opportunity to improve 
his mind and his capacity to take care of himself and of 
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any who might thereafter become dependent upon him. 
These are peculiar circumstances. It cannot in any cor- 
rect sense be said that by paying the complainant the 
mere money value of such ranch work as he performed he 
will be made whole or that thereby he will be restored to 
the same situation that he was in when he accepted 
Baker’s offer of employment. His situation is now 
entirely changed. The opportunity for study, with the 
enthusiasm of youth and without the influences that have 
necessarily been exercised upon him by his occupation on 
the ranch, is irretrievably lost. To compel him to now 
accept the mere money value of his services as a ranch- 
man and to deny to him the enforcement of Baker’s 
promise to devise this property to him would be to work 
a fraud upon the complainant and to enable Baker’s 
devisees or other successors in interest to take an uncon- 
scionable advantage of the complainant. Courts of equity 
will not permit the statute of frauds to be so applied as 
to make it an instrument of fraud. Whitney v. Hay, 181 
U. N. 77-91; Berg v. Moreau, supra. 

It is claimed by the respondents that there can be no 
sufficient part performance unless there was in Baker’s 
lifetime a transfer of the possession of the property from 
the promisor to the promisee. We do not so understand 
the law. "Transfer of possession does in many instances 
constitute part performance, but it is not essential 
thereto. Bryson v. McShane, 48 W. Va. 126, 130; Schoon- 
over v. Schoonover, supra; Gladville v. McDole, supra, 
p. 42. Part performance may be found in other acts 
and circumstances. In the contract now under consider- 
ation it was contemplated that Baker would remain in 
possession until his death and any taking of possession 
by the complainant in his own right prior to Baker’s 
death would have been in contravention of the terms of 
the agreement. 
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The respondents’ contention that there is no allegation 
of any undertaking by Baker to bequeath to complainant 
the personal property enumerated in the bill of complaint 
cannot be sustained. The promise as alleged was to devise 
“his said ranch.” Ordinarily by the word “ranch” is 
understood not merely the land but also the cattle and 
other personalty upon it and used in connection with and 
as a part of the establishment. Other allegations of the 
bill sufficiently show that the personalty in question was 
a part of Baker’s ranch. 

In the final analysis, in each suit for specific perform- 
ance, or its equivalent, of contracts of this general nature 
a court of equity must use its discretion in determining 
whether upon all of the circumstances of the particular 
case the contract should or should not be specifically 
enforced, 25 R. C. L. 590. In the case at bar, under the 
circumstances, it is our judgment that the contract should 
be enforced. : 

The decree appealed from is therefore affirmed. 

Robertson & Castle for petitioner. 

W. H. Smith for respondents. 


VICTORINO M. PIRES v. KALA KANAHUNA. 
No. 1382. 


EXCEPTIONS FROM CIRCUIT COURT SECOND CIRCUIT. 
Hon. L. L. Burr, JUDGE. 


ARGUED May 15, 1922. Decipep May 22, 1922. 
PETERS, C. J., EDINGS AND PERRY, JJ. 
EXPERT AND OPINION EvIDENCE—opinions of experts generally. 


Persons having technical and peculiar knowledge on certain 
subjects are allowed to give their opinions when the question 
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involved is such that the jurors are incompetent to draw their 
own conclusions from the facts without the aid of such evidence. 
SAME—opinions of surveyors. 


The opinions of surveyors are admissible as regards the loca- 
tion of a particular survey. 


TRESPASs—evidence of true boundaries. 


In an action of trespass for the destruction of a fence erected 
by plaintiff on a line alleged to have been agreed upon and 
acquiesced in by both parties as the boundary, the defendant, 
having in his answer and in his testimony denied the alleged 
agreement and acquiescence and claimed that the fence was on 
his, the defendant's, land, may adduce evidence of the location of 
the true boundary. 


OPINION OF THE COURT BY PERRY, J. 


This was an action of trespass concerning a small piece 
of land situate at Pulehuiki, Kula, Island of Maui. The 
allegations of the plaintiff's declaration are as follows: 
(1) that the plaintiff is the owner of the land situated at 
Pulehuiki described by metes and bounds in R. P. No. 
3889; (2) that the defendant is the owner of the land 
situated at Pulehuiki described by metes and bounds in 
R. P. 3900 to D. Kane; (3) that these two pieces of land 
adjoin each other; (4) that in the year 1916, one Foss, 
a duly qualified surveyor, at the request of the defendant, 
surveyed the boundary line between the two pieces of land 
and placed permanent marks fixing the boundary and that 
thereafter the plaintiff’s predecessor in title and the 
defendant agreed upon and recognized the line as so 
marked as the boundary line; (5) that in May, 1921, 
the plaintiff erected a fence along the boundary line as 
surveyed and marked by Foss; (6) that shortly there- 
after and in the month of May, 1921, the defendant 
unlawfully demolished the fence so erected by the plain- 
tiff, leaving plaintiff’s fields open and exposed; and 
(T) that by reason of the defendant's acts the plaintiff 
has been damaged in the sum of $500. The prayer is for 
damages in the sum of $500 together with costs. 
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The defendant in his answer denied that he made the 
agreement alleged by the declaration, asserted that he 
had not at any time recognized the line surveved and 
marked by Foss as being the boundary and alleged, 
(1) that Foss began but did not complete a survey of the 
boundary in question; (2) that the defendant thereafter 
employed one A. P. Low, a duly qualified surveyor, to 
make a survey of the boundary, that Low did so and that 
the line as marked by Low on the ground is the true 
boundary between the two lands; and (3) that therefore 
the defendant's acts in demolishing the fence were merely 
in assertion and protection of his rights and were lawful. 

Upon the issues as thus framed the parties went to trial 
before a jury and the verdict was for the defendant. The 
case comes to this court on three exceptions which will be 
here dealt with in their order. 

The first exception is thus stated in the bill: “That 
after the plaintiff had rested his case the defendant called 
as a witness one A. P. Low, a surveyor, and on direct 
examination defendant put the following interrogatory to 
Said witness: *Will you tell the jury if Grant 3900 to 
D. Kane is the property alleged in the complaint as 
belonging to the defendant:—tell the jury what you did 
to locate those boundaries’. To which interrogatory the 
plaintiff objected on the ground that it was irrelevant, 
incompetent and immaterial, which objection the court 
overruled and the plaintiff noted an exception. (Tran- 
script pp. 38, 39.)” The witness did not answer the first 
part of the question as put. It is obvious from a reading 
of the eomplaint that Grant 3900 to D. Kane is there 
alleged to belong to the defendant. This part of the ques- 
tion would seem to have been meaningless. In any event 
what the witness did in answer to the question was simply 
to relate to the jury what he did upon the ground by way 
of locating the boundary between the two lands in ques- 
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tion. Surveyors are experts in their particular line of 
business and their opinions are sometimes admissible 
upon certain questions, as for example, those relating to 
the identity of monuments found upon the ground. In 
so far, however, as this particular exception is concerned, 
we do not find from the record that the witness’ answers 
can be regarded as other than statements of matters of 
fact within the knowledge of the witness and such evi- 
dence it is always competent for a surveyor to give. 

The second exception was to the giving of what are 
claimed to be “conclusions” of the surveyor “concerning 
the boundary line," reference being made in the statement 
of this exception to page 41 of the transcript. The wit- 
ness having stated what he did on the ground by way of 
locating the boundaries named in R. P. 3900, said (Tran- 
script p. 41): “My conclusion, therefore, of this survey 
was that the true boundary line is along these black lines: 
— zero, 1, 2, 3, 4, 5, 6, 7, 8; then to 9; then from the 
black 9 it should go over about 8 feet; then to red 10, 
red 11, and back to zero." This is the evidence objected 
to. This testimony was in reality a statement of the 
opinion of the surveyor as to the actual location of these 
lines upon the ground in view of the geographical condi- 
tions and monuments as he found them and of any dis- 
crepancies between different calls of the description and 
of the failure of the survey to close. There was no evi- 
dence of the existence of any description or any patent or 
deed other than R. P. 3900 and the witness was not asked 
to give and did not attempt to give an opinion as to the 
relative merits of any two or more descriptions or to 
choose between two or more conflicting statements of the 
boundary. He simply ran on the ground the one descrip- 
tion which alone was before the jury and gave his opinion 
as to the true location on the ground of the lines in that 
description. In our judgment this opinion of the sur- 
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veyor was admissible. By reason of his particular train- 
ing and experience he was peculiarly fitted to aid the 
jurors in the performance of their duties by giving to 
them his views based upon his study of the natural con- 
ditions on the ground. It is well established that such 
opinions are admissible although not conclusive on the 
jury. It is conceivable that other surveyors equally 
expert and reliable might have been produced by the 
plaintiff and given testimony in conflict with that given 
by Low. It would then have been the province of the 
jury to weigh the conflicting opinions of these surveyors, 
together with the remainder of their testimony as to the 
monuments and other natural conditions, and in the light 
of all of the evidence to render a verdict. “The general 
rule as to the admissibility of expert evidence is that per- 
sons having technical and peculiar knowledge on certain 
subjects are allowed to give their opinions when the ques- 
tion involved is such that the jurors are incompetent to 
draw their own conclusions from the facts without the aid 
of such evidence.” 12 A. & E. Enc. L. 422. “The opin- 
ions of surveyors are admissible as regards the location 
of a particular survey. * * * Opinions of surveyors are 
admissible as to whether stone-piles, trees and other 
objects were intended as monuments of boundaries.” 
Ib. 455. To the same effect are 5 Cyc. 967, 968; 9 C. J. 
287, 288; and Virginia Coal & Iron Co. v. Isonn, 15 S. E. 
(Va.) 182, 785. See also 4 R. C. L. 118; and Morrison 
v. Holder, 101 N. E. (Mass.) 1067, 1069. 

The third exception is to the verdict *as being contrary 
to the law, the evidence and the weight of the evidence." 
It may be that this exception was abandoned. In any 
event there was ample evidence before the jury to sustain 
a finding that there was no agreement or recognition of 
the Foss line as the true boundary and the only inference 
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from the verdict is that the jury found that there was no 
such agreement or recognition. 

While technically perhaps the question is not raised 
by the exceptions, it may be added that Low’s testimony 
of his employment by defendant and concerning his loca- 
tion of the boundary as stated in R. P. 3900 was admis- 
sible in support of the claims made in the defendant's 
answer. 'lhose claims were not only that the agreement 
and recognition relied upon by the plaintiff did not exist 
but also that the fence which was demolished by the 
defendant had been erected by the plaintiff upon land 
belonging to the defendant. Low’s testimony tended to 
support both of these claims of the defendant. It was 
not obligatory upon the defendant to confine himself to 
à bare denial of the making of the agreement relied upon 
by the plaintiff. He might properly, as he did, proceed 
to narrate the whole history of the surveys made by 
Howell, Foss and Low as tending to rebut the plaintiff's 
theory of the case and to emphasize the correctness of 
his own statement that he did not enter into any such 
agreement. 

Whether the plaintiff’s declaration states a cause of 
action is a question not raised by the pleadings or the 
argument. Under the circumstances of the case it is 
immaterial at this stage whether a cause of action is or is 
not stated and we therefore give the point no consider- 
ation. 

The exceptions are overruled. 

Enos Vincent for plaintiff. 

E. R. Berins for defendant. 
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TERRITORY OF HAWAII, BY C. T. BAILEY, COM- 
MISSIONER OF PUBLIC LANDS OF THE TER- 
RITORY OF HAWAII, v. FRANCIS GAY, AUBREY 
ROBINSON, ALICE ROBINSON, SINCLAIR ROB- 
INSON, AND AYLMER F. ROBINSON, COPART- 
NERS DOING BUSINESS UNDER THE NAME OF 
GAY & ROBINSON. 


No. 1361. 


ERROR TO CIRCUIT Court FIFTH CIRCUIT. 
Hox. W. C. ACHI, JR., JUDGE. 


ARGUED APRIL 25, 26, 27, 28, 1922. Deciwep May 22, 1922. 


PETERS, C. J., Epincs, J., AND CIRCUIT JUDGE DEBOLT 
IN PLACE OF PERRY, J., DISQUALIFIED. 


APPEAL AND EnROR—review—findings. 


Findings of fact by the trial court, jury-waived, will not be 
disturbed when supported by more than a scintilla of evidence. 


SamMe—same—writ of error—same. 


Findings of fact by the trial court depending on the credi- 
bility of witnesses or the weight of evidence will not be dis- 
turbed by this court upon review by writ of error. 


SaME—Same—same—same. 

The findings by the trial court upon the subject-matter of a 
grant and the identity of the grantee when supported by more 
than a scintilla of the evidence will not be disturbed by this 
court upon review by writ of error. 


Crown LANDS. 


Acts of private parties cannot convert government land into 
crown land. 


Puriic LAND—patent valid on iis face. 
Where a patent valid on its face is claimed to be void on the 
ground that the land therein described is crown land and the 
claim is not sustained the patent will be considered conclusive 
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issuance and valid. 


MINISTER OF THE INTERIOR—authority to settle "rights" of konohiki. 


Section 7 of the joint resolution of November 7, 1846, did not 
authorize the minister of the interior with the approval of His 
Majesty in privy council to settle any "rights" of a konohiki 
except such as had theretofore been quieted by award of the 
land commission. 


OPINION OF THE COURT BY PETERS, C. J. 


This case comes to this court upon writ of error to the 
circuit court of the fifth circuit to review the judgment 
of that court, jury waived, in favor of defendants in 
error (hereinafter referred to as defendants). It was 
previously before this court upon reserved questions 
raised by defendants’ demurrer to plaintiff’s traverse to 
defendants’ plea in bar. (See 25 Haw. 651.) Upon 
decision by this court on the reserved questions and 
remand to the trial court the defendants’ demurrer was 
overruled, whereupon they filed a rejoinder to said trav- 
erse; the plaintiff in error (hereinafter referred to as 
plaintiff) in turn filed a replication to such rejoinder 
and the cause proceeded to trial upon the issues raised 
by the plea in bar and the answer of defendants there- 
tofore filed. 

It is apparent from a reading of the opinion of this 
court upon the reserved questions and the subsequent 
pleadings in the trial court on the plea in bar after the 
cause was remanded by this court that plaintiff’s right to 
recover depended on its ability upon the trial to sustain 
its claims that the land in dispute on June 16, 1862, when 
Mahele Award No. 55, purporting to award one-half of 
the Ili of Koula, was granted to Paniani, upon which on 
October 30, 1877, R. P. 6998 was issued and from which 
defendants deraign their title, was in fact a part of the 
Ahupuaa of Hanapepe and not a part of the Ili of Koula 
and hence crown land, and that the whole of the Ili of 
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Koula had previously on May 30, 1853, been conveyed by 
the government by R. P. (Grant) No. 1108 to Paniani, 
but if less than the whole of the Ili of Koula was in fact 
conveyed by said grant the remaining unconveyed portion 
of said ili became as a matter of law a part of the Ahu- 
puaa of Hanapepe, in which it was situate, because both 
the government in the issuance of said grant, and Paniani 
or his heir, in accepting the same, respectively intended 
and understood that said grant conveyed the whole of 
said ili. 

"There was no dispute and the trial court found (we 
have adopted herein the same numbering as appended by 
the trial court to its findings): “(1) That the Ahupuaa 
of Hanapepe on the Island of Kauai was assigned to the 
King and by the act of June 7, 1848 (R. L. 1905, pp. 1197, 
1201), became crown land * * *. (2) That on the 1st 
day of February, 1848, there was a ‘mahele’ or division of 
the Ili of Koula between one Paniani and Kamehameha 
III, under which ‘mahele’ or division, one-half of said Ili 
of Koula was set apart for Kamehameha III and one-half 
. of said ili was set apart for said Paniani, the said Pani- 
ani being thereby authorized to present his claim to the 
said one-half of the ili to the commissioners appointed 
under the provisions of the act of the 10th day of Decem- 
ber, 1845 * * *. (3) That on the 3d day of February, 
1848, the said Paniani filed his petition with the commis- 
sioners aforesaid for the award to him, the said Paniani, 
of one-half of the said Ili of Koula, the said petition 
being numbered 5345; that no award was made as prayed 
for in said petition * * *, (4) That thereafter Kameha- 
meha III transferred to the chiefs and people the said 
one-half of the Ili of Koula so ‘maheled’ or set apart to 
him as aforesaid, the said transfer to the chiefs and peo- 
ple being aecepted and adopted by the legislature of the 
Kingdom of Hawaii by said act of the Tth day of June, 
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1848, and said half of said Ili thereby became government 
land and subject to disposition by the minister of the 
interior with the approval of the Privy Council. (5) That 
on the 11th day of February, 1850, at a meeting of the 
Privy Council said council considered the application of 
the said Paniani for the purchase of the government's 
one-half of the Ili of Koula and the settlement of the 
government/s commutation in his half and the said Privy 
Council at its meeting so held as aforesaid favorably 
acted upon said application." “(7) That Paniani died 
some time between February 11, 1850, and October 17, 
1851, leaving surviving him his widow, Waialoe Paniani, 
and a daughter, Kaenaku * * *.” “(12) That there- 
after and on to wit the 30th day of May, 1853, * * * 
Royal Patent Grant 1108 was issued * * *.” (15) That 
on the 16th day of June, 1862, Mahele Award 55 was 
* * * issued by the Minister of the Interior of the 
Hawaiian Government * * *." *(17) That on or about 
the 30th day of October, 1877, Royal Patent 6998 * * * 
issued * * *." “(20) * * * that whatever title Eliza- 
beth Sinclair acquired by her deed from Kaenaku and her 
husband is now vested in the defendants." 

Upon the disputed questions of faet the court found: 
*(1) * * * that the upper or northerly portion of the 
ahupuaa (of Hanapepe) (the parentheses found in the 
findings are ours) is comprised of two valleys, called 
respectively Manuwahi and Koula, which extend up into 
the mountainous part of the Island. Those two valleys 
comprise the Ilis of Manuwahi and Koula, the latter, 
except the portion covered by Royal Patent Grant 1108, 
being the land in dispute in this case. (2) The ancient 
boundaries of the ili (of Koula) are set forth in Royal 
Patent 6998 and include the land in dispute. (3) * * * 
that no award was made as prayed for in said petition 


(Paniani's petition before the land commission) and no 
25 
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appeal to the supreme court * * * was taken from said 
failure to so award." “(6) That thereafter and on 
to wit the 6th day of March, 1850, the Minister of the 
Interior notified the said Paniani that the government 
agreed to sell to him the government's half of the Ili of 
Koula but made no reference to the settlement of the 
commutation in Paniani's half of said Ili, as appears in 
exhibit ‘G’ attached to plaintiff's traverse.” “(8) That on 
the 3rd day of October, 1851, W. H. Pease, a surveyor, 
addressed a letter concerning Koula and other lands to 
His Highness, John Young, Minister of the Interior, as 
shown by exhibit ‘H’ attached to the said traverse, in 
which the writer stated among other things, that he hesi- 
tated to go around the Ili of Koula because it contained 
several hundred acres more than he thought the native 
could pay for. (9) That on the 17th day of October, 
1851, a survey of a portion of the Ili of Koula was made 
by said W. H. Pease, who filed with the Minister of the 
Interior the said survey, describing the said portion of 
Koula by metes and bounds, and attaching to said survey 
a map or plan thereof; that copies of the said survey 
and plan, together with a copy of the letter of said Pease 
transmitting the same to the Minister of the Interior, are 
attached to said traverse marked respectively exhibits ‘1’ 
and ‘J.’ (10) That thereafter, and on to wit, the 16th 
day of April, 1853, Waialoe Paniani, widow of the said 
Paniani, deceased, addressed a letter to His Highness 
John Young, Minister of the Interior, stating that she 
and her daughter, Kaenaku, intended to annul the so- 
called purchase made by her husband, Paniani, deceased, 
of one-half of the Ili of Koula as aforesaid. (11) That 
at a meeting of the Privy Council held on the 25th day 
of April, 1853, it was resolved that the request of Waialoe 
Paniani in her letter to the Minister of the Interior of 
April 16th, that the sale of one-half of Koula in Hana- 


TERRITORY v. GAY, 26 Haw. 382. 387 
Opinion of the Court. 


pepe, Kauai, to her late husband be declared null and 
void and the land revert to the government, be granted. 
(12) That thereafter and on to wit the 30th day of May, 
1853, at a mecting of the Privy Council it was resolved 
that the resolution of the Council of April 25, 1853, in 
relation to the land of Paniani in Koula, Hanapepe, 
Kauai, be annulled, and on the same date Royal Patent 
Grant 1108 was issued, as shown by exhibits ‘O’ and ‘P’ 
attached to said traverse. Kaenaku was not a party to 
that transaction. (13) That it was the intention of 
Waialoe Paniani to purchase, and of the government to 
sell and convey, by said grant only the government's 
half of said Ili of Koula is shown by exhibits (T, ‘G; 
‘Ix,’ *L' and ‘M’ attached to said traverse, and that said 
Grant 1108 was not intended, and did not purport, to 
convey the whole of the Ili of Koula according to its 
ancient boundaries is shown by exhibits ‘P and ‘J’ at- 
tached to said traverse and the terms of the grant itself 
show that it did not convey the whole ili. Nor did it 
constitute a settlement or determination of the bound- 
aries of the ili as including a less area than the ancient 
boundaries. (14) There is no evidence tending to show 
that Kaenaku ever waived, released, surrendered or 
forfeited her right, as the heir of Paniani, to receive a 
mahele award of one-half of the Ili of Koula.” “(19) 
That the negotiations with the Privy Council, commenced 
by Paniani, terminated with his death. Paniani having 
died the purchase of the government's half of Koula 
was finally made by Waialoe by Grant 1108 * * *," 
Upon these findings of fact the court found certain 
conclusions of law: ‘3. That no award having been 
made as prayed for in Paniani's petition before the land 
commission * * * no appeal to the supreme court could 
have been * * * taken * * *.” 4. That Kaenaku was 
Paniani's heir. “15. "That on the 16th dav of June, 
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1862, Mahele Award 55 was duly and legally issued by 
the Minister of the Interior of the Hawaiian Govern- 
ment pursuant to the authority given him by the act of 
August 24th, 1860, Revised Laws 1905, page 1192, all 
the prerequisites thereto having been fulfilled. The 
award, which was properly in the name of Paniani, ac 
crued to the benefit of his heir, Kaenaku, and passed 
the legal title to the one-half of the Ili of Koula which 
had been set apart to Paniani by the mahele of February 
1st, 1848, a certified copy of the award with a translation 
being in evidence marked Exhibit 1." “16. That by 
deed dated July Tth, 1865, which was duly recorded in 
the registry of conveyances on August 29th, 1865, in 
book 20, page 121, Kaenaku, the daughter and heir of 
Paniani, and her husband, conveyed to Elizabeth Sin- 
clair all of the Ili of Koula, as mentioned or described in 
Royal Patent Grant 1108 and Mahele Award 55, a certi- 
fied copy of said deed with a translation being on file 
marked Exhibit 2." “17, That upon the date stated 
** * R. P. 6998 was duly and legally issued. * * *" 
“18. "That the Ili of Koula, though situated within the 
Ahupuaa of Hanapepe, was never a part of the Ahu- 
puaa.” “19. * * * in the meantime Paniani's interest 
in the half of the Ili which had been maheled to him in 
1848 had been inherited by Kaenaku, his heir, who alone 
had the right to apply for and receive an award thereon, 
and the government could not have sold any part or 
interest in that half of the ili by said grant.” “21. 
* * * the plaintiff failing to prove that the land in dis- 
pute was, at the date of the issuance of the patent. 
crown land, as I find it has so failed, Royal Patent 6998 
is conclusive; that is to say, it is conclusive evidence 
that all prerequisites to its legal issuance and validity 
had been complied with, and is a bar to this action." 
Plaintiff has grouped its assignments of error under 
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eight separate heads which correctly summarize its con- 
tentions. These will be discussed in the order in which 
thev appear in its brief. 

«T, R. P. (Grant) 1108 was intended by the govern- 
ment, and accepted by Paniani and his heirs, as a con- 
vevance of the whole of the Ili of Koula and forever 
settled the rights of the parties." (Assignments Nos. 
VII; IX, XI, XIII and XVI.) Assignments VII and IX 
allege as errors the findings of the trial court upon the 
status of the lands in dispute at the time of the issuance 
of Grant 1108 and are covered by the trial court's find- 
ings of fact Nos. 1 and 9, respectively; assignment XI 
alleges error in finding 13 as to the intention of the 
parties to Grant 1108 and assignments XIII and XVI 
allege error in findings 15 and 18, respectively, in respect 
to the legal effect of the findings of fact referred to. 

At the outset it is to be observed that the rights of 
the respective parties depend primarily upon the facts. 
There is little dispute as to the law involved. "The trial 
court found what it believed the facts to be. However 
we might differ from those findings; whatever might be 
our opinion upon the credibility of the witnesses or the 
weight of the evidence, so long as the findings have 
more than a scintilla of evidence to support them thev 
are binding upon this court on this appeal. Consequently 
we are concerned only with the application of the law 
involved to the facts found and not to the credibility of 
witnesses nor whether the judgment is against the 
weight of the evidence. "The rule that findings of fact 
by the trial court, jury waived, are binding upon this 
court if supported by more than a scintilla of evidence 
is too firmly established iu this jurisdiction to require 
citation of authority. Moreover, on writ of error there 
can be no reversal of any finding depending upon the 
credibility of witnesses or the weight of evidence. Sec. 
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2522 R. L. 1915 as amended by Act 44 S. L. 1919; Re 
Title of Kioloku, 25 Haw. 351, 364. 

Assignments of error Nos. VII, IX and XI will be 
discussed together. That the land in dispute, while 
situate within the Ahupuaa of Hanapepe, was never in 
fact a part of the ahupuaa but was a part of the Ili of 
Koula and with the portion thereof covered by R. D. 
(Grant) 1108 comprised the ili according to its ancient 
boundaries, is so overwhelmingly supported by the evi- 
dence that it hardly requires discussion. Kamaaina 
evidence was adduced upon the trial tending to show that 
the land described in R. P. 6998 comprised the Ili of 
Koula as known by its ancient boundaries. Learned 
counsel for plaintiff agreed that in the event that the 
trial court held the evidence of the ancient boundaries of 
the Ili of Koula was admissible the plaintiff would ad- 
mit that such boundaries were as testified to and as set 
forth in R. P. 6998. The court held the evidence ad- 
missible and its ruling in that regard was correct. G. I 
Wright, a surveyor, whose qualifications were admitted 
by the Territory, testified that the Ili of Koula is divided 
into two parts —Grant 1108 representing the govern- 
ment's half sold to Paniani, and Mahele Award 55 
representing Paniani's share; that R. P. 6998 covers the 
whole of the Ili of Koula, such patents always including 
titles within the boundaries described. The same witness 
identified, and there was admitted in evidence, a map 
prepared by him whereon was delineated the premises 
involved, those described in R. P. (Grant) 1108; those 
described in the certificate of Dunean McBryde, the 
boundary commissioner of the Island of Kauai; those 
described in R. P. 6998, and those in dispute. He further 
testified that the actual area of the land described in 
Grant 1108 is 620 acres; that the area of Koula outside 
of Grant 1108 is about 4900 acres, and that the Ilis of 
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Koula and Manuwahi comprise the greater portion of 
the land within the Ahupuaa of Hanapepe and all of the 
upper part of the ahupuaa. 

One-half of Koula on February 1, 1848, was maheled 
to Paniani. The remaining one-half vested in the govern- 
ment pursuant to the provisions of the act of June 7, 
1848. Paniani on February 3, 1848, made an application 
to the commission to quiet land titles for an award of the 
one-half so maheled to him. The land commission con- 
tinued in session until March 31, 1855. It was in ses- 
sion at the time of Paniani’s death. Upon her father's 
death Kaenaku as his heir had the sole vested right to 
prosecute her father's application before the land com- 
mission, or, conceding for the time being that the ma- 
hele to her father conferred “rights” upon him, which 
after his death vested in her, to apply to the minister of 
the interior under the provisions of section 7 of the joint 
resolution of November 7, 1846, and have such one-half 
set off to her according to such “rights” that she might 
procure an allodial title therefor. The land commission 
never acted upon the application made by Paniani. 
There is no evidence of any application made by Kaenaku 
to the land commission to have an award issued. There 
is no evidence that she at any time applied to the minister 
of the interior to have a portion of the Ili of Koula set 
off to her according to her “rights” in the same that she 
might procure an allodial title therefor. She was not a 
party to the negotiations culminating in R. P. (Grant) 
1108. Paniani had some time between February 3 and 
February 11, 1848, made application to the minister of 
the interior for the purchase of the government's half 
and the settlement of the government's commutation in 
his one-half, the latter being made no doubt in the hope 
of the early favorable action by the land commission upon 
his application for an award on his half. But the notice 
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from the interior department informing Paniani of its 
action in that behalf referred only to the sale of the 
government's half. Pease’s letter of October 3, 1851, 
tends to show that his survey of Koula described as 
740 acres covered less than the total area. Pease’s survey 
of Manuwahi indicates that the Ili of Koula extended 
far mauka of his alleged survey of Koula. The letter of 
Waialoe Paniani of April 16, 1853, shows that her 
husband had been negotiating for the government's half 
of Koula. Pease’s notes of survey do not purport to 
describe the whole of the ili. Grant 1108 does not pur- 
port to convey the whole of the Ili of Koula but only 
a certain piece of land and shows on its face to be a sale 
of land for a consideration and not a quitclaim in con- 
firmation of an award. The evidence of the ancient 
boundaries of the Ili of Koula shows that the ili ex- 
tended beyond the boundaries of the premises described 
in Grant 1108 and its ancient boundaries were coexten- 
sive with the boundaries of the land described in R. P. 
6998. 

That the government was dealing with only its one-half 
of Koula is clear. And in the absence of any showing 
of fraud it is to be presumed that the government did 
exactly what it intended to do. It is equally clear that 
Waialoe Paniani understood that the negotiations cov- 
ered only the government's one-half. Not only was the 
finding supported by the evidence but we fail to see 
how the trial court could have come to any different 
conclusion. 

As to assignments of error XIII and XVI. The court 
by its findings identified by ascertained boundaries the 
area and extent of the Ili of Koula; determined the sub- 
ject-matter of the negotiations between the minister of 
the interior and Waialoe Paniani to be the government's 
half of the ili; decided that the government by Grant 
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1108 intended, and Waialoe in accepting the grant 
understood, that the government's half only was being 
conveyed. Under that state of the case it inevitably 
follows as a matter of law that the Ili of Koula though 
situate within the Ahupuaa of Hanapepe was never a 
part of the ahupuaa, and that Mahele Award 55 was 
duly and legally issued by the minister of the interior of 
the Hawaiian government pursuant to the authority 
vested in him by the act of August 24, 1860, all the pre- 
requisites thereto having been fulfilled. 'The award was 
properly in the name of Paniani and accrued to the 
benefit of his heir Kaenaku and passed the legal title 
to the one-half of the Ili of Koula which had been set 
apart to Paniani in the mahele of February 1, 1848. 

Other phases of these findings and the law involved 
will be further enlarged upon in the discussion of other 
assignments. 

“II.  Kaenaku, daughter and heir of Paniani, took 
title to the laud described in R. P. (Grant) 1108 and to 
no part of tle Ahupuaa of Hanapepe." (Assignments of 
error Nos. X, XII and XIV.) Assignment X refers to 
the trial court's finding of fact covered by paragraph 12 
to the effect that Kaenaku was not a party to the action 
of the privy council of May 30, 1853, nor to the issuance 
of R. P. (Grant) 1108; assignment XII refers to para- 
graph 14 of the trial court's findings on the failure of 
the Territory to show that Kaenaku had waived, etc., or 
forfeited her right as the heir of Paniani to receive 
Mahele Award 55, and assignment XIV refers to finding 
16 as to the legal effect of the deed of Kaenaku and 
husband to Elizabeth Sinclair. 

Assignments X and XII will be considered together. 
Counsel's contention is a little awkwardly stated but 
evolves from the theory of the Territory that Grant 1108 
settled the rights of the respective parties and hence 
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the remainder of the Ili of Koula, if less than the whole 
was conveyed by Grant 1108, became a part of the 
Ahupuaa of Hanapepe. This court so held in effect upon 
the reserved questions. Whether this court was correct 
in holding that: 


*Tf a konohiki who had by the mahele been given an 
undivided one-half interest in an ili settled the govern- 
ment's commutation in his half and at the same time 
purchased the government's half and accepted à patent 
for the whole ili in which the land was described by 
metes and bounds as ascertained by a survey made for 
the purpose of carrying out his transaction with the 
government we do not think he could afterwards be 
heard to say that the description did not embrace the 
whole of the land. This last is what the plaintiff says 
in his traverse was done as to the ili of Koula; that is, 
that Paniani settled the government's commutation in 
his half and purchased the government's half, the govern- 
ment issuing to him a patent by surveyed description for 
the whole of the said ili." 
we are not now concerned. The trial court found the 
facts to the contrary and these findings are amply sus- 
tained by the evidence. To the conclusion: 


“If this is true, and on demurrer the allegations are 
accepted as true, the whole of the Ili of Koula was in- 
cluded in Royal Patent 1108 and the area and extent of 
said ili was officially determined by said survey and 
patent. All of the land within the boundaries of the 
ahupuaa not now included within some ili or kuleana is 
a part of the ahupuaa and when the boundaries of the ilis 
and kuleanas within the ahupuaa have been officially and 
finally determined the remainder of the land within the 
boundaries of the ahupuaa is part of the ahupuaa re- 
gardless of what may have theretofore been claimed as 
to the ancient boundaries of the lesser tracts within it," 


we cannot now subscribe. The mere act of the parties 
cannot change the legal status of unassigned public lands. 
Nothing that Paniani or his heir might do could change 
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into crown land what admittedly was originally govern- 
ment land. Whatever remained of the Ili of Koula after 
the issuance of Grant 1108 was still a part of the ili and 
maintained the same status which obtained prior to its 
issuance. No fiction of the law of estoppel could change 
it into crown land. The only lands reserved to the 
crown were those specifically mentioned in the act of 
June 7th, 1848. The Ili of Koula is not there mentioned. 
On the contrary it became government land subject to 
disposition the same as any other government land. 

The plaintiff failed to sustain its claim that by the is- 
suance of Grant 1108 the rights of Paniani in the one- 
half of Koula maheled to him were settled and de- 
termined. The trial court found to the contrary. With 
the failure of the plaintiff to sustain its claim the theory 
of the change in status from an unassigned portion of 
the Ili of Koula to a portion of the Ahupuaa of Hana- 
pepe falls to the ground. And Kaenaku, if a stranger 
to the negotiations that culminated in the issuance of 
R. P. (Grant) 1108, was not estopped by anything that 
occurred on those negotiations. The court found that she 
was not a party to the negotiations that culminated in 
the issuance of R. P. (Grant) 1108 and learned counsel 
for plaintiff has failed to point out any evidence that 
even inclines in that direction. On the contrary the 
evidence shows that her mother and her mother alone, 
after Paniani's death, was the only one that dealt with 
the government. Nor has the plaintiff pointed out how 
Kaenaku in any way waived, released or surrendered her 
right to receive a mahele award of one-half of the Ili of 
Koula by act of hers or by operation of law. The 
burden rested upon the plaintiff to show these things 
and it failed to sustain that burden. 

It was incumbent upon the plaintiff to sustain the 
allegations of its complaint, the particulars of which 
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are set out in the traverse to the plea in bar, by evidence 
clear, unequivocal and convincing and leave no issue to 
doubt or conjecture. All presumptions are in favor of 
an award. The conclusiveness of awards of the land com- 
mission has repeatedly been upheld by this court. 
Kukiiahu v. Gill, 1 Haw. 91; Kaai v. Mahuka, 5 Haw. 
354, 356; Atcherley v. Lewers & Cooke, 18 Haw. 625, 635, 
affirmed in 222 U. S. 285-294. 

The award of the minister of the interior under the 
Konohiki Act of August 24, 1860, is entitled to equal 
weight. “In this class of cases, the respect due to a 
patent, the presumptions that all the preceding steps 
required by the law had been observed before its issue, 
the immense importance and necessity of the stability 
of titles dependent upon these official instruments, de- 
mand that the effort to set them aside, to annul them, 
or to correct mistakes in them should only be successful 
when the allegations on which this is attempted are 
clearly stated and fully sustained by proof." Maxwell 
Land-Grant Case, 121 U. N. 325-381. 

Moreover, the recognition of Mahele Award 55 by 
the commissioner of boundaries of the Island of Kauai 
upon the settlement of the boundaries of Koula and by 
the minister of the interior upon the issuance of R. P. 
6998 raises a strong presumption in favor of the award. 
Public officers are presumed to act honestly. The pre- 
sumption operates in favor of the regularity and validity 
of their official acts. “While acting within the scope of 
their official duties, upon any subject-matter over which 
they have control and are empowered to act, the pre- 
sumption is that they do not exceed their authority. They 
are not presumed to disregard the law, or to exercise 
their power and authority in opposition to ii, to act 
officially in a different mode from that prescribed." 
Gillette-Hersog Mfg. Co. v. Board of Commissioners, 69 
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Minn. 297-306. See also Joh v. Brodie, 5 Haw. 662, 
663; Hogue v. Corbit, 156 Tl. 540, 545; Weyauwega v. 
Ayling, 99 U. S. 112, 119; Quinlan v. Green County, 205 
U. S. 410, 422. Especially is this so where by lapse of 
time and death of witnesses evidence of all the facts is 
not available. 

Assignment IV. What the deed of July T, 1865, ‘“con- 
veyed” is a mixed question of law and fact. The execu- 
tion of the.deed is undisputed. Its legal effect is sus- 
tained by the findings of fact upon which it is predicated. 

*TII. Waialoe, wife of Paniani, did not purchase or 
acquire any interest in Koula other than her right of 
dower.” (Assignment of error No. XVIT.) This prop- 
osition involves the court's findings of fact and con- 
clusions of law in paragraph 19. First as to the facts. 

The record shows that Waialoe Paniani subsequently 
to the death of her husband addressed the privy council; 
that her communication was referred to as “the letter 
of Paniani;" that the privy council used the name 
"Paniani" in connection with the personal pronoun 
“her;” that Waialoe after her husband's death carried on 
the negotiations; that her daughter took no part in the 
negotiations. From the letter of Pease of October 17, 
1851, it would also appear that the privy council was 
advised of Paniani's death. In its minutes of April 25, 
1853, it refers to the “late husband of Waialoe Paniani.” 
Moreover it is unreasonable io suppose that the privy 
council with the knowledge of Paniani's decease before it 
would, in the absence of any enabling act authorizing it 
so to do, issue a grant to or in the name of a dead man. 
At common law a grant to a deceased person passed no 
estate to his heirs. Dougherty v. Edmiston, T Fed. Cas. 
No. 4025. No grant can take effect unless there be a 
sufficient grantee then in existence. 5 Enc. U. S. Rep. 
255; 10 Enc. U. S. Rep. 118, 119; Davenport v. Lamb, 13 
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Wall. 418, 427; Moffat v. United States, 112 U. S. 24, 31; 
De La Vergne v. Featherstone, 49 Fed. 916; Farrand v. 
Land Co., 86 Fed. 393, 391; Morgan v. Haselhurst Lodge, 
53 Miss. 665, 674; Thomas v. Wyatt, 25 Mo. 24, 26. 

Plaintiff contends that Smith v. Hamakua Mill Co., 
15 Haw. 648, is authority in this jurisdiction for the is- 
suance of a grant to an heir in the name of an ancestor. 
That case held, however, that under the Konohiki's Act 
of 1860 mahele awards could be issued in the names of 
dead konohikis for the benefit of the heirs. But it was 
not until 1872 that any statutory authority existed for the 
issuance of patents and awards in the name of the 
awardee even though he be dead. Sec. 459 R. L. 1915; 
Brune v. Minister of the Interior, 3 Haw. 783, (181. 
Neither of these statutes, however, authorized the issu- 
ance of grants in the names of deceased persons. 

Nor had the negotiations which terminated at Paniani's 
death assumed the dignity of a contract between the 
government and Paniani capable of enforcement whether 
at the instance of the government or Paniani's heir or 
personal representative. 

The reference to the dower interest of Waialoe Paniani 
is beside the point. A widow’s interest in realty extends 
only to such of which the husband was owner during 
coverture. It does not accrue in lands by virtue of a 
mahele. The mahele of February 1, 1848, did not convey 
title. 

As to the legal effect of these findings: Paniani having 
died, his negotiations with the privy council terminated. 
The court found that the subsequent negotiations were be- 
tween the minister of the interior and his widow Waialoe 
and that the purchase of the government’s half was made 
by Waialoe by grant 1108. That disposed of the govern- 
ment’s one-half. Hence was vested in Kaenaku, as heir 
of her mother Waialoe, at the time of her conveyance to 


TERRITORY r. GAY, 26 Haw. 382. 399 


Opinion of the Court. 


Elizabeth Sinclair the one-half of Koula formerly owned 
by the government. On the other hand Kaenaku had 
as heir of Paniani sueceeded to her father's right to 
proceed with his application for an award on the one- 
half of Koula maheled to him. Whatever the authority 
of the Minister of the Interior under the joint resolution 
of November 7, 1846, or otherwise, he could not dispose 
of the one-half maheled to Paniani without the consent 
of Kaenaku, express or implied, or her waiver, surrender 
or forfeiture of her rights therein. 

“TV. Mahele Award No. 55 was issued in contraven- 
tion of law and was void." (Assignments of error Nos. 
I to VI, both inclusive; XIII and XIV.) 

The findings complained of involve the conclusions of 
Jaw of the trial court upon the facts found. With these 
conclusions we concur. 

Mahele Award 55 has ample authority for its issuance 
under the provisions of the Konohiki Act of August 24, 
1860. The prerequisites (1) a mahele shown by the 
Mahele Book and (2) the failure of the land commission 
to issue an award upon it, are shown to have existed. 
By that act the right to present claims was extended to 
konohikis, their heirs, executors and administrators. 
Under the ruling of Smith v. Hamakua Mill Co. (supra) 
awards were properly issued to the heirs of deceased 
konohikis. Presumably Kaenaku pursuant to this act 
made a claim. The minister of the interior issued an 
award thereon. Whether or not she was destitute we 
are not now concerned. If being destitute was a pre- 
requisite to her receiving an award we must presume 
that the minister of the interior so found and his finding 
is conclusive. The issuance of a grant is evidence that all 
conditions precedent have been fulfilled. Minter v. 
Crommelin, 18 How. 87, 89; St. Louis Smelting Co. v. 
Kemp, 104 U. S. 636, 646; United States v. Marshall 
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Mining Co.. 129 U. S. 519-589; Burke v. N. P. R. R. Co., 
234 U. S. 669, 691. 

The award when issued accrued to the benefit of Kae- 
naku the sole heir of her father Paniani. 

That the award described the land by name only does 
not avail the plaintiff. Section 4 of the Konohiki Act of 
1860 provides that in mahele awards the land “may be 
described by survey or by natural boundaries" in ac- 
cordance with the act of June 19, 1852. The provision is 
permissive. Section 1 of the act of June 19, 1852, 
obviously, if in force in June 1862, does not apply. In 
the first place it refers to awards by the land commission 
and in the second place it was not an undivided land 
because it had been previously divided by the Pease 
survey and the issuance of Grant 1108 dividing the gov- 
ernment half from the half issued to Paniani. From an 
examination of the records of the publie land office it 
appears that the minister of the interior followed the in- 
variable practice (with but a single exception) of issuing 
a mahele award describing the land by name only. 

The trial court having found that Grant 1108 con- 
veyed, and was intended to convey, the government's one- 
half of the Ili of Koula and not the whole; that Waialoe 
Paniani was the purchaser; that the transaction was 
free from fraud and that Kaenaku had done nothing to 
waive, release, surrender or forfeit her rights as Pani- 
ani's heir, it inevitably follows as a matter of law that 
she was entitled to receive a mahele award upon her 
father's mahele of one-half of the Ili of Koula. An 
award by name covers all that is included within its 
ancient boundaries. Boundaries of Pulehunui, 4 Haw. 
239; Boundaries of Paunau, 24 Haw. 546, 554. 

The act of August 24, 1860, provided that mahele 
awards shall be equally valid with those of the land com- 
mission and the conclusiveness of awards of the land 
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commission has been repeatedly upheld by this court. 
Kukiiahu v. Gill, supra; Kaai v. Mahuka, supra; Atcher- 
ley v. Lewers & Cooke, supra. 

«V. R. P. 6998 was issued in contravention of law 
and was void.” (Assignments of error Nos. VIII, XV 
and XVIII.) Having determined that Mahele Award No. 
55 was properly issued R. P. 6998 was properly issued 
upon payment of the government's commutation. It 
was issued on a certificate of boundaries of the boundary 
commissioner of the Island of Kauai and appears in all 
respects correct except the complaint is made that it 
includes the premises covered by R. P. (Grant) 1108. 
That is something, however, of which the government 
cannot complain. If this can be considered as an irreg- 
ularity the defendants alone can complain. Curtner v. 
United States, 149 U. S. 662, 671; United. States v. Allen, 
171 Fed. 907, 912; United States v. Conklin, 177 Fed. 
55-60. 

“VT. The motion to strike the evidence relating to 
the ancient boundaries of Koula should have been 
granted." The motion to strike was properly denied. 
'The issues involved a determination of the ancient bound- 
aries of Koula and the acts of the government subsequent 
to the issuance of Grant 1108. The evidence was properly 
admitted. 

“VII. The court erred in ordering judgment for de- 
fendants.” (Assignment of error No. XX.) 

“VIII. The court erred in entering judgment for 
defendants." (Assignment of error No. XXI.) 

The assignments of error to the order for judgment 
and entry of judgment are disposed of by what has been 
said heretofore on the main issues. 

In arriving at the foregoing conclusions we have 
conceded the correctness of the holding of this court 
upon the reserved questions to the effect that under the 
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provisions of section 7 of the joint resolution of Novem- 
ber 7, 1846, upon the petition of a konohiki wishing to 
have his portion of any given ili set off to him according 
to his rights in the same that he may procure an allodial 
title therefor, “the minister of the interior was authorized 
upon the approbation of the King in privy council to 
complete arrangements for the same and give to the 
konohiki a patent for the same." The correctness of this 
holding is not vital to a determination of the issues in- 
volved. But we feel that we would not be doing our 
full duty were we to pass this holding unchallenged 
and allow it by lapse of time and concurrence by silence 
to become ingrafted upon the law of land titles in 
these Islands. We approach the subject with hesitancy 
and the sincere appreciation that the former decisions of 
this court should not be lightly set aside and then only 
for manifest error. 

From an examination of the history of the legislation 
prior to, and attendant upon, the adoption of the joint 
resolution of June 7, 1846, recited in Oni v. Meek, 2 Haw. 
87 at 92, and in Estate of His Majesty Kamehameha IV, 
2 Haw. 715 at 721, it is clear that whatever expediency 
section 7 of the resolution was sought to effect at the 
time of its adoption, that upon the mahele of 1848 it 
became incumbent upon the konohiki whose “rights” had 
been recognized by the mahele of the King to present his 
mahele to the land commission ( KK enoa v. Meek, 6 Haw. 67; 
Kanaina v. Long, 8 Haw. 335) to whom had been delegated 
the sole and exclusive executive and judicial powers of in- 
vestigating, and by its award quieting, claims to land. 
Thurston v. Bishop, T Haw. 431; Atcherley v. Lewers & 
Cooke, 18 Haw. 639. The mahele of 1848 was in recog- 
nition of “rights.” It created, however, no estate in 
lands. It was “evidence of title.’ “By the mahele His 
Majesty the King consented that Pahoe (the mahelee) 
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should have the land subject to the award of the land 
commission.” Kenoa v. Meek, supra. “The statute there- 
fore deprived Lot Kamehameha (on his failure to present 
his claim to the commission) of what? Not of this land, 
for he had no title to it, but only of his right to present 
a claim for it, which was all the interest he had.” 
Thurston v. Bishop, T Haw. 433. 

The joint resolution of November 7, 1846, must be 
interpreted in the light of the plain and unambiguous 
terms of the act creating the land commission which 
went into effect in February, 1846; the principles of 
the land commission adopted by the legislature in August 
of the same year, and the mahele itself, which was not 
finally undertaken and completed until February of 
1848. To ascertain the law as it existed after the 
“mahele” it is necessary to examine and consider together 
the several enactments in pari materia. To appreciate 
the effect of that law we must also consider the condi- 
tions existing at that time and the objects and purposes 
which those laws were designed to accomplish. We 
cannot consider the situation as it existed in November, 
1846, but must consider it from the standpoint of condi- 
tions as they existed in February, 1848, when the division 
was made. 

Upon the mahele of February, 1848, and thereafter 
until its repeal the joint resolution of November 7, 1846, 
by section 7 thereof, operated only in respect to, and in 
settlement of, “rights” that had by the confirmation and 
award of the land commission become estates in land 
and provided the method of settlement in kind of the 
commutation due the government upon the issuance of a 
patent upon a land commission award. The reference in 
the section to the act of April 27, 1846, becomes directory 
merely and the general laws in respect to the issuance 
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of patents upon the settlement of the government’s com- 
mutation in lands apply. 

Hence we unqualifiedly hold that the mahele to Pani- 
ani of one-half of the Ili of Koula ripened into a 
“right,” as contemplated by the joint resolution of June 
7, 1846, only upon an award by the land commission 
and that it was not operative to authorize the minister 
of the interior to convey an estate in lands but only to 
settle by patent the government’s commutation in kind 
upon and after the issuance of an award and that it 
was only upon the passage of the act of August, 1860, for 
the relief of konohikis that the minister of the interior 
had any authority in respect to land previously maheled 
to konohikis, when there was conferred upon him author- 
ity to issue awards upon maheles to konohikis who had 
failed to receive the same from the land commission, 

The judgment appealed from is affirmed. 

J. Lightfoot, First Deputy Attorney General (M. Irwin, 
Attorney General, with him on the brief), for plaintiff 
in error. 

A. G. M. Robertson (Robertson & Castle and Perry & 
Matthewman on the brief) for defendants in error. 


RE HAWAIL TELEPHONE CO., 26 Haw. 405. 405 


Opinion of the Court. 


IN THE MATTER OF THE APPLICATION OF THE 
HAWAIL TELEPHONE COMPANY FOR AP- 
PROVAL OF AN INCREASE IN ITS RATE 
SCHEDULE. 


No. 1377. 


APPEAL FROM PUBLIC UTILITIES COMMISSION. 
ARGUED May 29, 1922. DecipeD JUNE 1, 1922. 
PETERS, C. J., EpiNGS AND PERRY, JJ. 


Per Curiam: The chief justice called to the attention 
of counsel the possibility of his disqualification to take 
any part in the determination of this case. "The facts, as 
stated by the chief justice and his former partner, Mr. 
A. G. Smith, are these: Early in January, 1922, during 
the absence of Mr. Peters on the mainland, the public 
utilities commission of the Territory of Hawaii addressed 
a letter to Mr. Smith whereby it employed him as the 
attorney of the commission, the enployment to take effect 
on February 1, 1922. A regular monthly retainer was 
agreed upon. Under this agreement the amount of the 
retainer was to be compensation for routine consultations 
and advice but the attorney was to be at liberty to make 
additional charges for his services in judicial proceedings 
and perhaps in certain other extraordinary matters, 

The partnership of Peters & Smith was dissolved on 
March 31. 1922. Under the ierms of the partnership 
agreement all law business coming to either member of 
the firm was to be deemed to be the business of the firm 
and all employments of either member as attorney were 
to be deemed to be employments of the firm. The prac- 
tice during the whole period of the parinership was in 
accordance with this agreement. 
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The public utilities commission appears to be a party 
in interest in the above entitled cause. A brief in its be- 
half, on the present appeal to this court, was filed on 
March 18, 1922, and was signed by Messrs. Watson. 
Clemons & Hite, the former attorneys for the commission. 
and Mr. Smith, as its attorneys. A stipulation filed in 
this cause on February 9, 1922, bears the signature of the 
firm of Peters & Smith, as well as that of Messrs. Watson, 
Clemons & Hite, as attorneys for the commission. The 
commission’s brief now on file, although prepared by Mr. 
Clemons, was examined by Mr. Smith before it was filed; 
and it is the intention of Mr. Smith to attend the argu- 
ment of this appeal, at least by way of watching the pro- 
ceedings. 

Mr. Peters took no part whatever in the preparation 
or management of this case and did not discuss it with 
the clients or with his partner. While he received a 
share of the general retainer for the months of February 
and March he received no compensation in connection 
with this case and, under the arrangements with his 
partner, is not entitled to receive any. 

The question is whether, under these circumstances, 
the chief justice is disqualified. We think that he is. 
Section 84 of the Organic Act provides that “no person 
shall sit as a judge in any case in which he has been of 
counsel" The employment by the commission of Mr. 
Smith must be regarded as having been made subject to 
and in consonance with the obligations and understanding 
of the members of the firm of Peters & Smith to and with 
each other. The firm itself became the attorneys of the 
commission, with the duty in Mr. Smith to give his per- 
sonal attention to all legal business of the commission. 
We feel compelled to find that Mr. Peters was “of coun- 
sel” in this case. The fact that he took no part in the 
case and had no knowledge of its issues does not alter 
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his status. The inhibition of the Organic Act still applies. 
See Magoon v. Lord-Young Eng. Co., 22 Haw. 245, 246. 

The chief justice will not participate in the hearing 
or the determination of this appeal. 

W. F. Frear for the applicant. 

A. G. Smith for the Public Utilities Commission. 


ANTONE REGO r. BERGSTROM MUSIC COMPANY, 
LIMITED. 


No. 1355. 


IiXCcEPTIONS FROM CIRCUIT Court FIRST CIRCUIT. 
Hox. J. T. DEBOLT, JUDGE. 


ARGUED May 22, 1922. Droiwep JUNE 5, 1922. 


Epincs AND Perry, JJ., AND CIRCUIT JUDGE ANDRADE 
JN PLACE OF PETERS, C. J., DISQUALIFIED. 


EvipENCL—illegal contract inadmissible. 


Neither a plaintiff nor defendant may found his case, either in 
whole or in part, upon an illegal transaction, although his antag- 
onist may have participated therein. 


SAME-~same. 
When a verdict may have been based upon or influenced by 
evidence improperly admitted of an illegal transaction, a new trial 
should be granted. 


OPINION OF THE COURT BY EDINGS, J. 


This is an action in trespass for the alleged forcible 
entry by defendant into the plaintiff’s dwelling-house and 
the seizing and taking away therefrom of an electrical 
piano. The jury empaneled to try the case returned a 
verdict in favor of the plaintiff in the sum of $400. Upon 
the trial the plaintiff introduced evidence of the posses- 
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sion of the piano; the arrival of Mr. Adams, the treas- 
urer and acting manager of the defendant corporation, 
together with a policeman, an auto-truck and two helpers, 
and the removal of the piano from the premises without 
the consent and against the protest of the members of the 
plaintiff's family. The plaintiff having rested the defend- 
ant introduced a written contract, commonly called a 
conditional sale agreement or an agreement of sale, cover- 
ing the piano in question, whieh reads as follows: 
“No. 592 CONTRACT $750.00 
“This Indenture Witnesseth, that the Bergstrom Music 
Company, Limited, doing business in Honolulu, T. H., the 
party of the first part, hereby agrees to sell to Jordan A. 
Rilva, residing at 914 N. King St., the party of the second 
part, Piano Style Player Elec. Make Stroud No. 33152 
for the sum of Seven Hundred Fifty Dollars, ($150.00) in 
U. S. Gold Coin, to be paid as follows, to wit: Twenty 
Dollars ($20.00) in cash, and the balance in equal 
monthly payments of Fifteen Dollars ($15.00) each, pay- 
able on the 15th day of each and every month thereafter. 
commencing on the 15th day of November, 1917. Interest 
to be paid each month on the day said installment falls 
due, at the rate of 8% per cent. per annum. And that 
the said party of the second part hereby agrees to buy the 
said piano at the price and upon the terms above specified, 
and further agrees that until the said purchase price, and 
interest, as aforesaid, is fully paid the title to the said 
piano shall not pass to him but the title thereto shall 
remain in the Bergstrom Musie Company, Limited, the 
party of the first part, and in the event that any of said 
installments of principal or interest shall remain unpaid 
after they become due, as herein provided, the said party 
of the first part, or its assigns, may, at its option, without 
any legal process, and without prejudice to any other 
legal remedy or right of action, enter into and upon any 
premises where said piano may be. and take and carr) 
away the same, as its own property, and all damages of 
such entry, taking and carrying away are hereby expressly 
waived, and in case the said piano shall be taken back the 
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said party of the second part hereby agrees to pay the 
expenses of removing same to warerooms, of said party 
of the first part, and also the sum of Fifty Dollars 
($50.00), which is hereby agreed upon as liquidated dam- 
ages to said piano by reason of its becoming second hand, 
and the further sum of Fifteen Dollars ($15.00) per 
month from this date to the date of this removal as the 
rent of said piano, however the said party of the second 
part shall receive credit upon said rents and liquidated 
damages for all payments made by him upon said piano. 

*And the said party of the second part hereby cove- 
nants and agrees to pay all taxes assessed against said 
piano from this date and to keep the same continually 
insured for a sum at least equal to the unpaid price 
hereby agreed upon, for the benefit of the party of the 
first part, and whether the same shall be insured or not, 
to pay the said party of the first part all loss or damage 
to said piano by reason of fire or from any cause whatso- 
ever, not to exeeed the amount of the unpaid purchase 
money, and not to remove said piano from 914 N. King 
St. without the consent of said party of the first part. 

“And the said party of the first part further covenants 
and agrees that, as soon as the said: purchase price and 
interest, as aforesaid, shall have been fullv paid, it will 
give a good and sufficient bill of sale of said piano to said 
party of the second part and then, and not sooner, or 
otherwise. shall the title to said property pass to said 
party of the second part. 

“And the said party of the second part hereby acknowl- 
edges that he has this day received full and complete pos- 
session of said piano upon the terms and conditions herein 
specified, and for no other purpose. 

“In Witness Whereof, we have set our hands and seals 
to this agreement, in duplicate, in Honolulu, T. H., this 
Gth day of September, 1917. 


( “JoRDAN A. SILVA (Seal) 
“Sealed and delivered ( Residence 914 N. King St. 
in the presence of ( “Berastrom Music Co. (Seal) 


“H. J. Ratscm ( Residence Honolulu, T. H. 
( “H. J.R;” 
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and also introduced evidence showing that many install- 
ments of principal and interest were overdue and unpaid. 

The plaintiff then’ in rebuttal introduced evidence to 
prove a waiver of this contract by defendant by virtue of 
the alleged consent of the treasurer and acting manager 
of the defendant corporation to a rafile held by Silva, 
whereby Silva sold tickets to various persons for a money 
consideration, each ticket representing a chance to win 
the piano, and whereby the plaintiff or some member of 
his family won the piano. To the admission of this evi- 
dence the defendant objected on the ground that a rafte 
is a lottery and unlawful and that the plaintiff, who took 
part in the raffle, cannot defeat a valid contract by a con- 
tract or agreement that is illegal and contrary to law. 
which objection was overruled, an exception noted and 
evidence was admitted to the effect that Silva had pro- 
posed the rafile to the said treasurer and acting manager 
of the corporation who had consented thereto and author- 
ized Silva to deliver the piano to the plaintiff Rego; that 
the defendant corporation had taken forty chances in the 
raffle and had been paid one hundred fifteen dollars out 
of the proceeds of the raffle, which it had applied, $75 on 
a new contract for a piano then purchased by the plain- 
tiff and the balance upon the old contract (herein 
recited). 

A raffle is illegal and prohibited in this Territory by 
sections 4169 and 4178, R. L. 1915. The rule supported 
by the decided weight of authorities is that “If plaintiff 
in establishing his case is compelled to resort to the illegal 
contract no recovery can be had. * * * Further, plaintiff 
cannot succeed where, although not required to resort to 
the illegal transaction to establish a prima facie case, he 
is compelled to resort to it to meet a complete prima facie 
defense." 13 €. J. 502, 503. “Neither a plaintiff nor a 
defendant may found his case, either in whole or in part, 
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upon a fraudulent transaction, although his antagonist 
may have participated therein." Mathews v. Wayne Junc- 
tion Trust Co., 197 Fed. 237. Although it is doubtless 
true a plaintiff may recover if he is able to make out his 
case without calling upon the fraud for help, he must fail 
if such help is indispensable. 

The plaintiff could not avail himself of the illegal trans- 
action (the rafe) for the purpose of showing a waiver of 
the terms of the contract by the defendant and if he 
could not all testimony regarding this illegal subject was 
inadmissible and should have been excluded. 

The plaintiff claims that the defendant had waived its 
right to the enforcement of the contract and that this fact 
was found by “the jury after seriously deliberating upon 
all the evidence produced," and further claims that there 
was other and independent evidence, aside from that of 
the raffle, upon which the jury could have founded its 
verdict. 

The difficulty arises in determining upon what evidence 
the jury based its verdict, whether upon the evidence con- 
tended by plaintiff to have established the waiver claimed, 
or upon the evidence predicated upon the illegal trans- 
action which was clearly inadmissible, and its introduc- 
tion, over the objection of defendant, erroneous. It is 
not a question of whether or not there was evidence to 
support the verdict, but upon what evidence—the alleged 
competent evidence or the clearly inadmissible evidence— 
the jury based its finding. For upon the instructions of 
the court it was at liberty to base its verdict, if necessary, 
exclusively upon testimony which should not have been 
admitted. “It is elementary that the admission of illegal 
evidence, over objection, necessitates reversal.” Waldron 
v. Waldron, 156 U. N. 361, 380. This illegal evidence 
might well have influenced the jury in arriving at its 
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verdict,—in fact, the verdict may well have been based 
solely upon it. 

Exception numbered 1 is sustained. 

There are other exceptions principally relating to the 
giving of, or refusal to give, certain instructions to the 
jury which we deem it unnecessary to comment upon as 
they cannot affect this decision. They may not arise upon 
a new trial. 

A new trial is granted and it is so ordered. 

W. B. Pittman (Andrews & Pittman on the brief) for 
plaintiff, 

IH. R. Hewitt (Peters € Smith with him on the brief) 
for defendant. 


J. M. AMBROSE r. KEALAKAA. 
No. 1373. 


Error TO CIRCUIT COURT SECOND CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


SUBMITTED May 15, 1922. DECIDED JUNE 8, 1922 


EpINGS AND PERRY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


ATTORNEY AND CLIENT—authority of attorney to disclaim title, in eject- 
ment. 
An attorney has not the power to file, on behalf of his client, 
in an action of ejectment a disclaimer of all title, unless thereto 
authorized by the client. 


EjgkorMENT—URGUuthorized disclaimer—evidence. 

When in an action of ejectment a paper, purporting to be a dis- 
continuance by the plaintiff and a disclaimer of all title on the 
part of the defendant, is filed, not bearing the defendant's signa- 
ture and signed merely "M., Attorney for defendant," and not 
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followed by a judgment for the plaintiff for the recovery of the 
land, it is open to defendant, in a second action of ejectment be- 
tween the same parties and relating to the same land, to claim 
and prove that the execution and filing of the disclaimer were 
without his authority and knowledge. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment brought for the recovery 
of a piece of land containing an area of 25/100 of an acre 
and situate in the district of Lahaina, Island of Maui, 
and for damages for the detention thereof. The defendant 
filed an answer of general denial. At the trial the plain- 
tiff presented evidence which was claimed to constitute 
prima facie proof of paper title and rested. The defend- 
ant thereupon offered evidence tending to show that for 
more than the statutory period preceding the commence- 
ment of the action he had held adverse possession of the 
land within the meaning of the law relating to that de- 
fense. All of the evidence so offered was excluded. Under 
the express direction of the court the jury rendered a 
verdict for the plaintiff and judgment was entered ac- 
cordingly. The cause comes to this court by writ of error. 

It appears from the record that prior to the institu- 
tion of this action the same plaintiff had brought another 
action of ejectment against the same defendant concern- 
ing the same piece of land. After the first cause had been 
pending for some time a paper entitled “Stipulation and 
Discontinuance” was filed, reading as follows: “It is 
hereby stipulated and agreed by aud between the parties 
to the above entitled action that the said defendant Kea- 
lakaa shall and does hereby disclaim and surrender to the 
said plaintiff, J. W. Ambrose, all claim of title to the 
land and premises situate at Lahaina, Island of Maui, 
described in the complaint filed herein. * * * And in con- 
sideration whereof the said plaintiff, J. W. Ambrose, does 
hereby discontinue further proceedings in said cause, he 
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(plaintiff) to pay all costs of court herein and waives all 
claim of damages against the said Kealakaa which he may 
have in the premises.” This document, in addition to 
being signed on behalf of the plaintiff, bears the following 
signature: “Eugene Murphy, Attorney for defendant.” 

At the trial in the second cause the defendant, answer- 
ing questions of court and counsel, said that the evidence 
which he desired to introduce in support of his claim of 
title by adverse possession related wholly to a possession 
held prior to the date of this so-called “Stipulation and 
Discontinuance.” The evidence of adverse possession was 
objected to on the ground that the “Stipulation and Dis- 
continuance” constituted a disclaimer by the defendant of 
all title to the property; that the defendant is now estop- 
ped to claim any title adversely to the plaintiff which is 
based upon possession held prior to the date of the dis- 
claimer and that it has now become res judicata that the 
defendant has no title to the property. The objection was 
sustained and it was upon the theory of the objection 
that the evidence was excluded. 

lt is true that when in an action of ejeetment the de- 
fendant disclaims title and upon such disclaimer judg- 
ment is entered in favor of plaintiff for the recovery of 
the land that judgment is res judicata as between the 
parties to the action with reference to the subject-matter 
involved; but in the case at bar we do not find from the 
record that there was any such judgment or anything corre- 
sponding thereto. "There was a motion by Kealakaa in the 
first action of ejectment to set aside the “Stipulation and 
Discontinuance” on the ground that it had been filed with- 
out his signature, authorization or knowledge and in sup- 
port of the motion affidavits were filed by the movant and 
à written decision upon the motion was rendered by the 
cireuit judge. In that decision, however, the court, while 
finding that the discontinuance was filed at Kealakaa’s 
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request and that Kealakaa was present in court “when 
the said cause was called” and that “the evidence or the 
preponderance of the evidence shows that Kealakaa de- 
sired the discontinuance in this case and so expressed him- 
self, he being thoroughly informed that the discontinu- 
ance of the case would terminate this suit," and while 
denying the motion, expressly added that “what his" 
(Kealakaa's) “inducement for consenting to this discon- 
tinuance was, is a matter that is not adjudicated at this 
time” and made absolutely no finding or ruling on the 
question of whether or not Kealakaa understood that the 
document contained an absolute surrender of his (Kea- 
Jakaa’s) title or authorized the attorney to execute or file 
such a surrender. No judgment was in the first cause 
entered to the effect that the plaintiff was the owner of 
the land or that he recover the land or to the effect that 
Kealakaa had authorized the disclaimer. No judgment 
was in the first cause entered which in any wise adjudi- 
cated the rights of the parties to the land. The defense 
of res judicata, which relates to a judicial adjudication of 
rights in litigation, cannot therefore be successfully inter- 
posed in this case. 

It is not contended that the document under consider- 
ation is in effect a deed from Kealakaa to Ambrose; but 
it is argued that the filing of the document estops Kea- 
lakaa from now claiming that he has any title acquired 
prior to the date of the filing. Construing the “Stipula- 
tion and Discontinuance” in the manner contended for by 
the plaintiff in this case it is an absolute disclaimer and 
surrender of all Kealakaa’s title. This an attorney ordi- 
narily has not the power to do on behalf of his client. 
Section 2329, R. L. 1915, provides that “no such practi- 
tioner” (referring to attorneys at law) “shall have power 
to compromise, arbitrate or settle such matters confided 
to him, unless upon special authority in writing from his 
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client.” If he has not the power to compromise, arbi- 
trate or settle, much Jess has he the power to. entirely 
surrender the rights of a client to an opponent. It is at 
least open to Kealakaa to claim, and to adduce proof in 
support of the claim, that the execution of the document 
was without his authority and without his knowledge; 
and the question of authorization should be left to the 
jury for it to determine upon the evidence adduced by 
both parties. Whether, if Kealakaa did authorize the dis- 
claimer, his act constitutes an interruption against him 
of the statute of limitations or deprives him of title which 
he had theretofore acquired by adverse possession or estops 
him from asserting such prior-acquired title, need not at 
this time be considered or determined. Upon a new trial 
these questions may not arise at all or may arise under 
circumstances materially different from those surround- 
ing the present assignments of error. It may be that 
upon a new trial the verdict will be such as to render the 
same or similar assignments of error unnecessary or im- 
possible. 

For the same reasons also we prefer not to consider 
at this time the other rulings which have been assigned 
as error in these proceedings. 

The judgment below is reversed and a new trial is 
ordered. 

E. R. Bevins for plaintiff in error. 

Enos Vincent for defendant in error. 
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FATHER H. VALENTIN AND HAWAIIAN TRUST 
COMPANY, LIMITED, TRUSTEES UNDER THE 
WILL AND OF THE ESTATE OF JOHN ENA, 
DECEASED, v. MARY ENA BRUNETTE, ET AL. 


No. 1370. 


CROSS-APPEALS FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED May 4, 1922. Decwep JUNE 16, 1922. 


EDINGS AND PERRY, JJ., AND CiRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Dower. 


Where the real estate is mortgaged to raise the amount of 
the widow’s dower allotted to her in gross, the principal and 
interest should be paid out of the income of the estate and not 
out of the corpus, the will providing that the income should 
go to certain life-tenants and the corpus of the estate to the 
remaindermen. 


Trusts—street improvements—apportionment between: life-tenants and 
remaindermen. 


Improvements of a lasting or permanent nature, which will en- 
dure longer than the life expectancy of the life-tenant, should be 
paid for out of the corpus of the estate, while those of temporary 
nature should be paid for out of the income. 


OPINION OF THE COURT BY EDINGS, J. 


These are cross-appeals by the life-tenants and re- 
maindermen under the will of John Ena, deceased, from 
a decree in equity. The salient features of the case are 
as follows: 

On or about the 7th day of May, 1921, Father H. 
Valentin and the Hawaiian Trust Company, Limited, 
trustees under the will and of the estate of John Ena, 


deceased, filed in the circuit court of the first circuit of 
27 
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this Territory a bill in equity requesting the instructions 
of the court in reference to their duties as such trustees. 
This bill was subsequently amended in minor particulars 
to conform to the evidence. The will of John Ena, de- 
ceased, was duly admitted to probate January 21, 1907. 
By his said will the testator in substance conveyed all of 
his property to the petitioners in trust as follows: “After 
the payment of my-debts and funeral expenses and the 
legacies below named, to invest such cash from my estate 
as may come into their hands in some safe investment, 
and to pay the income of all funds so invested by them 
and the income from all of my estate both real and per- 
sonal in equal shares to my wife and to each of my chil- ’ 
dren, namely: Mabel K. Ena, Mary K. Ena, Clarissa K. 
Ena, Daisey M. Ena, Thomas F. Ena, Anna D. Ena and 
John Ena, Junior, during the terms of their natural 
lives; and upon the decease of my wife or any of my 
children, to pay the share of said income of such bene- 
ficiarv to her or his issue surviving her or him; and in 
default of surviving issue, or upon the subsequent death 
of such issue, to pay the share of the income of such de- 
ceased beneficiary to the survivor or survivors in equal 
Shares; the issue of a deceased beneficiary taking the 
parent's share by right of representation; and upon the 
death of the last survivor of my said children to divide 
my estate amongst the children or descendants of my 
children then living; each of such grandchildren or de- 
scendants to take by representation the share that their 
parent would have been entitled to had I died intestate; 
and also to pay to my wife during the term of her life, 
in addition 1o her share in said income, (said share be- 
ing one-eighth unless increased by the decease of any of 
said beneficiaries or by the forfeiture of a share in man- 
ner below set forth) the further sum of Nine Hundred 
($900.00) Dollars per annum, and to allow her to occupy 
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the homestead on Pacific Heights during her life in con- 
sideration of her acting as guardian of my minor chil- 
dren as below provided, and in further consideration of 
her release of all claim of dower or distributive share in 
my estate; and I declare that it is my wish that the pro- 
vision above made for the benefit of my wife shall be 
accepted by her in full of dower and distributive share 
provided by statute. I further direct that the amounts 
given to my wife and to my daughters shall be to their 
sole and separate use, free from the control of any hus- 
band of any of them, and without power of disposition 
or anticipation by either of them prior to the actual re- 
ceipt of the same; and that my trustees shall pay them 
said amounts on their individual receipts. I grant unto 
my said trustees and their successors full power to sell. 
with the consent of my wife and such of my children as 
may be of age at the time of sale, without application to 
or leave of court, any of my real or personal estate and 
to invest and reinvest the same in such manner as they 
may think for the best interests of my estate; purchasers 
to take free of all trust.” 

Subsequent to the death of the testator and to the 
admission of his will to probate the widow declined to 
accept the provisions of the will in her behalf and elected 
to take dower under the statute. Thereafter proceedings 
were instituted for the admeasurement of her dower, on 
which proceedings a final decree was entered reciting that 
the realty in question was of the value of $155,491; that 
the dower interest “cannot be set apart to the widow by 
metes and bounds for her lifetime without great injury to 
the owners” and that the “present value in gross of said 
dower interest is the sum of $37,919.31,” and awarding 
her the sum of $37,919.31 in gross as and for her dower 
interest in her husband’s real estate, the said amount to 
he paid by the sum of $31,919.31 in cash and the balance, 
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$6000, by a conveyance to her of certain real property 
situate on Miller street in Honolulu, and appraised at 
$6000. The trustees were authorized and empowered to 
mortgage the real estate belonging to the trust for the 
sum of $29,000 for the purpose of obtaining the cash to 
be paid to the widow. This mortgage was duly executed 
and covered five tracts of land, described by metes and 
bounds, and certain interests in streets and lanes therein 
described. 

On the 4th day of September, 1912, the widow re- 
ceived from the trustees the sum of $29,000, money re- 
ceived by them from the mortgage; the sum of $2919.31, 
cash on hand paid her from the principal of the trust 
estate, and also a conveyance in fee simple of the Miller 
street property, valued at $6000. This mortgage was 
wholly discharged on the 30th day of July, 1920, by the 
trustees, the principal sum of $29,000 being paid out of 
the corpus of the estate and the interest on the mortgage, 
amounting to $13,457.73, being paid from the income of 
the said trust estate. 

The provision made by the statute for a widow is that 
she “shall be endowed of one-third part of all the lands 
owned by her husband at any time during marriage, in 
fee simple, in freehold, or for the term of fifty years or 
more, so long as twenty-five years of the term remain un- 
expired,” and that “she shall also be entitled, by way of 
dower, to an absolute property in the one-third part of 
all his movable effects, in possession, or reducible to 
possession, at the time of his death, after the payment of 
all his just debts.” R. L. 1915, Sec. 2977. 

With the nature of the widow’s interest in personalty 
we are not here concerned for the undisputed evidence is 
that this widow in due course received from the trustees 
under the will of her deceased husband her share in the 
personal property. In this case, and also in Equity Case 
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No. 1798, in which some of the history pertinent to this 
case was evolved, the questions which arise have reference 
merely to the widow’s interest in the realty. There can 
be no doubt that in this jurisidction the statutory interest 
by way of dower secured to the widow is an interest for 
and during the remainder of her life only, in one-third of 
the property mentioned. 10 A. & E. Enc. L. 125, 127, 252; 
19 C. J. 457, 544; Nashville Lumber Co. v. Barefield, 124 
S. W. (Ark.) 758, 760; Reynolds v. Barnard, 2 Haw. 72, 
77. A widow purely as dowress has no fee simple title to 
any of the lands of her husband. When she elects to take 
under the statute instead of under the will the interest 
which she so takes is a life interest only. Immediately 
after the making of her election, by the filing in the pro- 
bate court of a proper notice or certificate of that fact, 
that was the estate which the widow had in one-third of 
the land of the testator. 

From the record in the proceedings (Equity No. 1798) 
it elearly appears that the amount awarded ($37,919.31) 
was by the court found to be the then present worth, ac- 
cording to well-known mathematical tables, of the an- 
nuity which would be received by the widow during the 
remainder of her life (taking her expectancy of life from 
recognized dower tables), consisting of eight per cent. in- 
terest (our statutory rate) upon one-third of $155,491, 
the value of the realty. In other words the court of 
equity proceeded upon the view, and correctly, that the 
widow's was a life interest only in one-third of the realty 
and converted it into its then present worth in terms of 
money. 

No provision was made in the decree, and none was 
asked for by the parties then before the court, as to how 
the actual cost of wiping out the widow's dower interest 
at that time was to be ultimately paid, that is to say, as 
to who was to ultimately bear that expenditure. Neither 
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the life-tenants nor the remaindermen were made parties 
in that suit and none of them appeared. The only parties 
to the suit were the trustees on the one hand and the 
widow on the other. The only substantial issue then be- 
fore the court was as to ridding the estate as a whole of 
the dower incumbrance and there was no issue at that 
time as to any apportionment of the cost between various 
classes of beneficiaries under the will. This latter is the 
question now before this court for determination. 

The case is at first thought susceptible of confusion as 
to what the fundamental situation was which the decree 
asked for in the present suit is to replace. Some at least 
of the argument presented to us would seem to have been 
based upon the theory that the mortgage is the correct 
starting point and that the existence of the mortgage and 
the payments of interest and principal thereunder are 
what is to be supplanted or provided for by the decree 
now sought. The mortgage, however, was a mere tem- 
porary expedient for the raising of the funds necessary 
to carry out the award in favor of the widow and the fact 
that it was placed upon the corpus of the estate and that 
its interest was paid out of the income of the estate 
should not be permitted to alter the preexisting rights of 
the parties. It is true that as a general rule when there 
is an existing mortgage on the property left by a decedent 
and by the will the income is left to life-tenants and the 
principal to remaindermen, the principal of the mortgage 
must be paid by the remaindermen and the interest by the 
life-tenants. 16 Cyc. 634, 635; 21 ©. J. 958, Sec. 94; 17 
R. C. L. 639, 640, Sec. 29; Fosdick v. Lyons, 56 N. Y. S. 
942, 948; Upton v. Merriman, 116 Minn. 358, 365; Ivory 
v. Klein, 54 N. J. Eq. 379, 382. This is so because in 
this way the evident intent of the testator is carried out. 
In such a case the corpus which is devised is in reality, 
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not the principal as it would be if it were unincumbered, 
but the principal minus the incumbrance. But these are 
not the circumstances of the case at bar. "Phe property 
came from the testator to his trustees free from any mort- 
gage or other incumbrance. It came with the express di- 
rection to the trustees to pay the income to certain per 
sons as life-tenants and to hold the principal for certain 
persons as remaindermen. 

As contended by the life-tenants, when a widow de- 
clines to accept under the will and elects to take statu- 
tory dower her election should not be permitted to dis- 
turb the testator's directions any further than is abso- 
lutely essential. The will, in other words, must be car 
ried out as nearly as possible. In the present instance 
no real difficulty arises out of this consideration. "The 
testator provided with clearness that he wished the in- 
come of his estate to go to the life-tenants and he pro- 
vided with equal clearness that he wished the corpus of 
the estate—all of the corpus—to be preserved for, and to 
go to, the remaindermen. The life-tenants contend that 
“the chief aim and purpose of the testator was the wel- 
fare of his own children rather than that of their descend 
ants;" but in his will he has clearly expressed his own 
measure of his affections and solicitude for the two classes 
of descendants and that is by giving all of the corpus to 
the remaindermen and the net income only to the life- 
tenants. The provision for the remaindermen is as clear 
as is the other. 

Just prior to the rendition of the decree in Equity 
No. 1798, upon whom was the burden consisting of the 
widow’s right to dower in the realty? Undoubtedly upon 
the life-tenants alone. She had a right to elect to take 
statutory dower and she did so elect. But she did not bv 
that election acquire any part of the corpus of the estate. 
She thereby acquired merely the right to the use or the 
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income for life of one-third of the realty. If no steps had 
been taken to alter the form of her rights—if, in other 
words, no judicial proceedings by way of assignment or 
admeasurement of dower had been had—the widow would 
have simply takén the use of the income of one-third 
(undivided) of the realty and upon her death that one- 
third of the realty would revert unincumbered, the fee to 
the remaindermen and the income thereof to the life-ten- 
ants. If, to take a second step, instead of merely enjoying 
the use of the income of one-third of the realty, unas- 
signed, the court had set apart to her in kind one-third 
of the realty she would likewise have been entitled to the 
enjoyment of the use or the income of that separate one- 
third but would have been obliged to leave that one-third 
intact upon her death, the fee for the remaindermen and 
the income thereof for the life-tenants. Taking now a 
third step: If, instead of having the use or the income of 
one-third, unassigned, or of having the use or the income 
of one-third set apart in kind, the court ascertains and 
decrees in her behalf the present worth of her dower 
interest, the decree should in justice and equity provide 
that the amount awarded should be paid by the life- 
tenants, so as to leave the burden of the dower interest 
where it was before. When the issue arises purely be- 
tween the widow on the one hand and the owner of the 
fee (not split up into various interests) on the other hand 
no difficulty arises. The owner of the fee in such a case 
ean do his own bookkeeping and charge the cost of the 
purchase of the dower interest either to his capital ac- 
count or to bis income account, precisely as he pleases. 
But when, as in the case at bar, there are life-tenants 
and remaindermen it becomes necessary to analyze the 
preexisting situation and the rights of the parties in order 
that they may not be relatively altered or disturbed by 
an act of the court. 
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The express statutory direction (R. L. 1915, Sec. 2272) 
is that when the dower in real estate cannot be set apart 
without great injury to the owners the judge may ascer- 
tain the value of such dower in money and order the same 
to be paid “on such terms as shall be just and reasonable." 
What is just and reasonable depends of course upon the 
circumstances of each particular case. What may be just 
and reasonable as between a widow on the one hand and 
the owner of the whole fee on the other hand may be one 
thing; and what is just and reasonable between the widow 
on the one hand and a set of divided interests on the other 
hand may well be another thing. The evidence shows that 
in this case the widow's expectancy of life in 1912, the 
date of the decree admeasuring her dower, was 20.91 
years while the average expectancy of the testator's chil- 
dren (life-tenants) was 36.71 years. It certainly would 
not be just and reasonable in view of the prior history of 
this estate, of the provisions of the will, of the election 
of the widow, of the comparative expectancies of life in- 
volved, and of the ascertainment of the present worth of 
the widow's interest, to require the remaindermen, who 
were not originally in any wise burdened by the widow's 
right of dower, to be now burdened with the whole or a 
part of the cost of the extinguishment of that right. This 
applies with equal force to the interest paid under the 
mortgage. 

Whether the court in Equity Case No. 1798 had the 
power to order a sale or conveyance of the land in order 
to pay out of the proceeds thereof the amount awarded to 
the widow or had the power to authorize the trustees to 
place a mortgage upon the principal of the estate for the 
same purpose need not be considered, for the mortgage 
has been long since paid and discharged and the realty 
mortgaged is still intact and available for the remainder- 
men, the $6000 represented by the conveyance of the Mil- 
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ler street lot can be in this suit ordered reimbursed by the 
life-tenants and the surrounding circumstances of the case 
are such that, with relation to the prospective lives of the 
life-tenants and the actual and respective income receiv- 
able by them from the estate, complete equity and justice 
ean still be done to all of the parties. Moreover, in Equity 
Case No. 1798 the court did not decree who should bear 
the burden of the award in favor of the widow but left 
that question wholly open for future determination. The 
income which the widow would have received purely in 
consequence of her election under the statute would cer- 
tainly have come out of the income which under the will 
was given to the life-tenants. None of the moneys so re- 
ceivable by her were to be paid by the remaindermen out 
of the corpus of the estate. That set of circumstances 
should be perpetuated in effect by the decree in this case 
and it can only be perpetuated by requiring the trustees 
to charge to the life-tenants alone not only the principal 
of the mortgage but also the interest paid thereunder. No 
part of the corpus of the estate should be applied to ex 
tinguish that which was originally a burden on the life 
estate only. DeWitt v. Fugate, 139 S. W. (Ky.) 788. 
The true test is, to whom did the benefit of the extinction 
of the dower inure? State v. Schwartz, 81 Wash. 293, 301. 
The same is true as to the $6000, being principal paid to 
the widow, as a part of the award in her favor, in the 
form of the Miller street lot. Reimbursement for that 
also should be made by the life-tenants to the remainder 
men. 

If at the time of the filing of the bill and of the ren- 
dition of the decree in Equity No. 1798 there had been in 
the hands of the trustees accumulated income (ordina- 
rily payable, of course, to the life-tenants) more than suffi- 
cient to meet the amount of the award in favor of the 
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widow, the considerations and issues involved would have 
been less confusing and elusive. 

It does not follow that these charges should now be 
made against the life-tenants in such a way as to deprive 
them of all of their income from the estate pending com- 
plete payment of the amounts heretofore erroneously 
charged. It is possible, and the remaindermen have in 
open court consented to the taking of this course, for the 
trustees to charge the life-tenants, at each annual or other 
customary distribution period, with such a portion of the 
amount to be ultimately made up as will under all of the 
circumstances be reasonable and at the same time serve 
the purpose desired of reimbursing and protecting the 
remaindermen. 

The sum of $5441.89 was assessed by the government 
against certain property of the trust estate situate at 
Kalia, Waikiki, for street improvements made at Kalia 
by the City and County of Honolulu, of which sum 
$1632.57, or three of the annual instalments, have been 
paid from the corpus of the trust estate and interest on 
this assessment, amounting at the date of this petition to 
$555.07, has been paid from the income of the trust es- 
tate. 

There was also assessed the sum of $7791.64 by the 
City and County of Honolulu for street improvements 
against certain of the real property of the trust estate 
at Iwilei. This assessment has been paid from the corpus 
of the estate and the interest thereon, amounting to 
$731.49, has been paid from the income of the estate. 

Neither party attacks the decree appealed from in so 
far as it relates to the apportionment of the street im- 
provements as between the life-tenants and the remain- 
dermen with reference to improvements on the one hand 
that were temporary in their nature and to improvements 
on the other hand which would outlast the lives of the 


428 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


life-tenants. It is claimed, however, on behalf of the life- 
tenants that the whole of the assessment against Lot 62 
at Iwilei should be borne by the remaindermen because 
that piece of land was nonproductive and authorities are 
cited by them to the effect that the taxes on nonproduc- 
tive property of the estate of a decedent are to be paid by 
the remaindermen and not by the life-tenants. 

The general rule is well established that where under 
a will the testator directs the income to be paid to cer- 
tain tenants for life and the principal to be reserved for 
remaindermen the taxes on all of the property, whether pro- 
ductive or non-productive, are to be borne by the life- 
tenants unless the will provides to the contrary. In re 
Albertson, 113 N. Y. 434, 489; Peck v. Kinney, 143 Fed. 
16, 80; Guthrie v. Wheeler, 51 Conn. 207, 212; 2 Perry 
on Trusts (6th ed.), Sec. 554; In re Morton, 74 N. J. 
Eq. 797, 801; Clark v. Middlesworth, 82 Ind. 240; Martin 
v. Kimball, 96 Atl. (N. J.) 565. This is simply another 
way of saying that when the testator leaves the income 
of his property to life-tenants he means the net income 
and also means that the principal shall be preserved in- 
tact for the remaindermen. In the case of Montgomery, 
165 N. Y. S. 1069, 1070, cited by the life-tenants, the court 
found that the intention of the testator as expressed in 
the will required payment of the taxes under the circum- 
stances out of principal. So also In re Estate of Ver- 
milye, 166 N. Y. S. 320, cited by the life-tenants, the 
court interpreted the will there under consideration as 
showing that the intention of the testator was that certain 
interest on mortgages and other expenses should be paid 
out of the principal. In Hite v. Hite, 19 L. R. A. (Ky.) 
173, cited by the same appellants, the court said that “the 
intention of the testator must govern” and found from the 
provisions of that particular will an intention that the 
taxes on unproductive property should be borne by the re- 
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maindermen. In the will of John Ena no reason is to 
be found for construing it to mean anything other than 
this—that the life-tenants were to receive the net income 
after paying all taxes, interest and other proper charges 
of maintenance. The testator made no distinction in the 
will between the productive and the nonproductive prop- 
erty. He created a consolidated trust fund out of all of 
his property, real and personal, without distinction as to 
productive and nonproductive property. He gave power 
to the trustees to sell with the consent of the widow and 
the children of age. He devised this consolidated property 
to the trustees for the payment of its joint income to one 
set of beneficiaries for life and for the preservation of the 
principal for another set of beneficiaries. 

There is a limitation to the above general rule to the 
effect that where the income from the productive property 
is not sufficient in whole or in part to pay the taxes of 
the nonproductive property such excess of taxes need not 
be borne by the life-tenants out of their own separate 
property not derived under the will; and there is reason 
in support of that limitation. "Those facts, however, do 
not exist in the case at bar. The income from the testa- 
tor's property, regarded as a whole, is more than sufficient 
to pay for the taxes and other expenses of the whole and 
to still leave net income for the life-tenants. 

It may be added that concurrently with, or immedi- 
ately after, the payment of the special assessment for 
improvement taxes on the land in question (Lot No. 62) 
the land so assessed was converted into cash by sale at a 
highly advantageous figure. That verv sale took the 
property out of the nonproductive class and rendered it 
productive, of interest. For this additional reason the 
argument of the life-tenants cannot apply. 

It is further contended on behalf of the life-tenants 
that the pavment in one sum concurrently with the mak- 
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ing of the sale of Lot 62 of the whole of the improvement 
tax assessed against that parcel of land and the conse- 
quent sale of the lot free from tax increased the price of 
the lot by the amount of the tax and that therefore to 
charge the amount of the tax to the life-tenants is the 
equivalent of taking that much money from the life-ten- 
ants and giving it to the remaindermen. The answer to 
this is that the improvements under discussion were tem- 
porary, not lasting as long as the life-tenants (the strict- 
ly permanent improvements are by the decree charged to 
the remaindermen and the charge concerning them is not 
attacked by the life-tenants and is not involved in this con- 
tention); therefore prima facie the life-tenants should 
pay for them as the benefit in increased rental value 
would inure to the life-tenants only. Instead of increased 
rentals, the life-tenants (now that the land has been 
sold) will receive increased interest on the investment. 
The presumption must be that the purchaser in figuring 
his purchase price took into consideration (a) the per- 
manency of the improvements paid for by the remainder 
men and (b) the impermanency of the improvements paid 
for by the life-tenants. To what extent as compared with 
each other the permanent and the nonpermanent improve- 
ments tended to add to the sale price there is no definite 
method of ascertaining. The evidence does not show what 
effect, if any, the payment of the assessment had upon the 
sale price. The life-tenants will receive for the rest of 
their lives the benefit of the entire added income-producing 
capacity of the property or its proceeds and therefore 
should equitably pay the interest on the cost of the im- 
provements. We know of no closer approach to fairness 
than to require, as did the circuit judge, that the remain- 
dermen pay for the principal of the permanent improve- 
ments and that the life-tenants pay for the principal of 
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the impermanent improvements and the interest on the 
entire cost of the improvements. 

The objection to the amendment of the original bill of 
complaint in this present suit cannot be sustained. The 
original bill prays for instructions as to (a) whether the 
whole of the sum paid by the trustees on the principal of 
the mortgage should be paid out of the principal or out of 
the income or should be apportioned between principal 
and income; (b) whether, if it should be held that the 
principal of the mortgage should be paid out of the 
principal of the trust fund, the life beneficiaries should 
reimburse the remaindermen; (c) whether the interest 
paid on the mortgage should come out of the principal or 
out of the income of the trust estate; (d) whether the 
interest on the improvement taxes should be paid out of 
the principal or out of the income of the trust estate; 
and (e) whether the principal of the improvement taxes 
should be paid out of the principal or out of the income 
of the trust estate. In the amended bill the prayers under 
(a) and (b) relate to the principal of the award instead 
of to the principal of the mortgage and the prayers under 
(c), (d) and (e) remained the same. In some slight re- 
spects the allegations of the bill, too, were amended so 
as to make them conform to the proof which had been ad- 
duced at the trial. The bill was properly amendable in 
the respects just mentioned. The general scope and na- 
ture of the bill was in no wise changed by the amend- 
ment. The cause of action, if such it may be called, re- 
mained the same. The original was a bill for instructions 
and so was the amended bill. The additional instructions 
requested in the amended bill were such as might properly 
have been asked for in the original bill. They were upon 
questions of importance, involving as much doubt as did 
the questions set forth in the original bill The mere 
fact that the trustees had already acted to the extent of 
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providing in some way for the payment of the mortgage 
does not disable them from now seeking instructions. 
Their entries in the books showing the charges which they 
have made to date and against whom they were made are 
susceptible of correction at any time when it appears to 
the trustees, by judicial decree or otherwise, that they 
ought to be corrected. The court can by its decree reach 
any erroneous charges which they may have made,—cer- 
tainly at the suit of any interested party and likewise at 
the suit of the trustees themselves. It was in furtherance 
of justice and in consonance with the established prac- 
tice of our courts that the amendment should be allowed. 
in order that a final adjudication might be had upon all 
of these related issues. 

The decree appealed from, in so far as it relates to 
the expenditures for street improvements and the interest 
thereon, should be sustained; but on the subject of the 
sum paid to the widow for the extinguishment of her dower 
right the cause should be remanded for further proceed- 
ings not inconsistent with the views of this court. 

Frear, Prosser, Anderson & Mars filed a brief for the 
petitioners. 

A. G. Smith (Peters & Smith and Smith & Wild on 
the briefs) for the guardian ad litem and remaindermen. 

Marguerite K. Ashford (W. B. Lymer with her on the 
brief) for the life-tenants. 
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IN THE MATTER OF THE APPLICATION OF CON- 
STANTINA NUNES ATANAZIO, A MINOR, FOR A 
WRIT OF HADEAS CORPUS. 


No. 1404. 


APPEAL FROM CIRCUIT JUDGE FIFTH CIRCUIT. 
Hon. W. C. ACHI, JR., JUDGE. 


ARGUED JUNE 8, 1922. Decwep JuNE 19, 1922, 


PETERS, C. J., Evines, J., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PERRY, J., DISQUALIFIED. 


HABEAS Corpus. 


A writ of habeas corpus will lie to restore the custody of a 
child to its parents when it appears that the parents left the 
child temporarily with another and with no intention of aban- 
doning it. 


PARENT AND CHILD. 


Parents are entitled to the sole care and custody of their chil- 
dren unless they have abandoned them or are unfit to exercise 
control over them by reason of immoral practices or pernicious 
example. 


OPINION OF THE COURT BY EDINGS, J. 


This was au application for a writ of habeas corpus by 
Angelica Nunes Atanazio of Honolulu, a widow, in ihe 
name of her minor daughter, Constantina Nunes Atana- 
zio, aged eight, against Christian Keiek and Mary Keiek, 
his wife, of Kilauea, Kauai, to obtain the custody of the 
child. The case having been heard the trial judge ren- 
dered a decree remanding the child to the care, custody 
and control of the respondents “until she shall arrive at 
the age when she may properly select her own guardian," 
and dismissed the writ, from which an appeal was per- 


fected to this court. 
28 
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The uncontradicted evidence shows that the mother, 
Angelica Nunes Atanazio, now a widow, arrived from 
Portugal twelve years ago and lived in Hanamaulu, 
Kauai, where the girl was born in 1913; that in 1914 she 
was living apart from her husband and residing with a 
family at Pearl City, in this county, doing household 
work, etc.; that at that time she had three children living 
with her, whom she was supporting, and was pregnant 
with a fourth; that the child in question was then ten 
months old; that she asked her employer, Mrs. Keku- 
mano, to take care of this child, but she (Mrs. Kekumano) 
was unable to do so and suggested that she give the child 
to the respondents, Mr. and Mrs. Keiek, Mr. Keiek being 
a brother of Mrs. Kekumano; that Mrs. Keiek called upon 
Mrs. Atanazio and consented to take the child, who was 
then delivered to her and she returned to Honolulu with 
the baby; that three days afterwards Mrs. Atanazio 
wanted the child back and Mrs. Keiek brought the child 
back to her at Pearl City; that the next morning Mrs. 
Atanazio, through an interpreter, told Mrs. Keiek that she 
would give her the child again; that Mrs. Keiek at first 
refused to accept the child unless Mrs. Atanazio “would 
make out papers giving her the child”; which she refused 
to do; that the result was that the conference ended in 
Mrs. Keiek taking the child,—whether to be kept bv her 
permanently or temporarily it is difficult to determine, 
but there were no articles of adoption and it appears that 
Mrs. Atanazio’s understanding of the agreement was that 
the child was to be kept until she (Mrs. Atanazio) was 
of sufficient ability to care for it. Shortly after the birth 
of the fourth child (six months after this agreement to 
take the child), according to Mrs. Atanazio she desired 
to retake possession of the child and Mrs. Keiek objected. 
Thereafter she again attempted, with the assistance of a 
friend, to get the baby but Mrs. Keiek put it in a room 
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and stood guard over it so that her attempt was a failure. 
In August, 1914, Mrs. Atanazio went to see Judge Whit- 
ney of the juvenile court of this county in an attempt to 
regain the baby; at this hearing Mrs. Keiek attended 
with the child. At that time the older children were with 
the Salvation Army as the mother was unable to support 
them. Judge Whitney refused to take the baby from 
Mrs. Keiek but also refused to give Mrs. Keiek any writ- 
ten authority although she specifically asked for it, basing 
his refusal upon the mother's objection. The mother then 
jumped up and took hold of the little girl and both women 
pulled until separated by an officer of the court. The 
next year (1915) the Keieks moved to Kauai with the 
little girl. In 1918 or 1919 the mother called to see 
Judge Heen, then the judge of the juvenile court of this 
county, who wrote to the Keieks to inquire by what 
authority they were keeping the child and Mrs. Keiek in 
response came to Honolulu and brought the little girl 
with her. Judge Heen refused to take the child from 
Mrs. Keiek but refused also to give her any written 
authority empowering her to retain the custody of the 
child. Afterwards the mother wrote to the Keieks on 
Kauai in regard to the child but her letters were all 
unanswered, Mrs. Keiek testifying that she had received 
three letters but did not answer them. In 1920 the father 
died and in June of that year the mother (Mrs. Atanazio) 
was appointed guardian of the person and estate of the 
girl in question and the other three children. In Decem- 
ber, 1921, the mother (Mrs. Atanazio) went to Kauai and 
again attempted to obtain possession of the child but was 
unable to do so and then instituted the present proceed- 
ings. 

There is not a scintilla of evidence in the entire record 
reflecting in the slightest degree upon the character of the 
mother. While it is true that for most of the time she 
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was in exceedingly straitened circumstances and barely 
able to support herself and the child who was then with 
her, due to the death of the father of the child and his 
leaving a small estate she is at the present time in circum- 
stances which, with her energy, thrift and economy will 
doubtless enable her to properly care for and educate all 
of her children. Throughout the entire period she has 
always entertained an unusual amount of affection for the 
child and has endeavored, unaided, due to her financial 
difficulty, to obtain possession of the child and has inva- 
riably failed through no fault of her own. 

It is claimed by the respondents, and was found by the 
two judges of the juvenile court, that it was for the best 
interest of the child to remain in the custody of the 
respondents, but even were that condition so at the time 
of the two hearings before those judges it cannot be said 
to exist at the present time. 

The parents are the legal, proper and sole custodians 
of their children until by some act of their own they have 
forfeited that right; and from the evidence in this case 
it would be in contravention of the statute, and repugnant 
to the dictates of humanity, to deprive this mother of her 
infant daughter. 

Stress is laid upon the fact that she was appointed by 
the circuit court guardian of this and her other minor 
children. While this is a circumstance to be considered 
in refutation of the theory that she had abandoned the 
child, what her rights under this appointment were is 
immaterial to the issue in this case and need not be 
considered. 

A large majority of the cases sanctioning the placing 
of a child in other custody than that of the mother, upon 
the ground that the child would be benefited thereby, rest 
upon the unfitness of the mother to exercise maternal con- 
trol over the child on account of her immoral practices 
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or pernicious example. Church on Habeas Corpus, Secs. 
440-442, 

Stress is laid upon the fact that at the hearing in this 
case before the circuit judge the little girl expressed a 
desire to remain with the respondents but this does not 
appeal to us as a child of her tender years could scarcely 
be expected to exercise a rational choice. 


“We cannot for a moment agree that a boy of thirteen 
can be allowed, at pleasure, to abandon his filial duties 
and select elsewhere a home more agreeable either to his 
desires or his worldly interests. So to hold would simply 
be to offer a premium to the children of the poor to shirk 
the duties to which their station in life has called them, 
and to permit them, at the sacrifice of all the natural 
affections, to set about bettering their condition at a 
period in life when the law dedicates both their persons 
and their services to parental control" Moore v. Chris- 
tian, 56 Miss. 408. 

*Nor will the attachment of the child to its foster par- 
ents, by reason of kind treatment and association, be 
given serious consideration, unless the effort to reclaim it 
has been delayed until the child has reached the age when 
the presumption may be indulged that it is capable of 
forming and has formed a lasting affection for those to 
whom it is indebted for reciprocal love and maintenance, 
and that the sundering of such ties will subject to serious 
hazard its interest and happiness.” Parker v. Wiggins, 
86 S. W. 788. 

The appeal should be sustained and it is so ordered and 
the decree appealed from is reversed and the cause 
remanded with instructions to enter an order therein 
awarding the child to the custody of the mother, Angelica 
Nunes Atanazio, the petitioner. 

L. A. Dickey for petitioners. 

E. K. Aiu for respondents. 


CONCURRING OPINION OF PETERS, C. J. 


I concur in the foregoing result. It does not appear 
that the petitioner ever relinquished or forfeited her right 
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to the custody of her child nor is there any showing that 
she is personally unfit to enjoy that right or unable to 
undertake and completely perform the statutory duties 
that devolve upon her by reason thereof. Under that 
state of the case it will be presumed that the interests of 
the child will be best conserved by being returned to the 
mother irrespective of the material advantages that the 
respondents, strangers in blood, may be able to offer. The 
rule that the welfare of the child is the polestar guiding 
the discretion of the court gives way to the statutory right 
of custody. Where the fitness of the parent is unques- 
tioned, the right of the parent is the paramount considera- 
tion in determining the welfare of the child. It would 
be a travesty upon the natural and statutory rights with 
which parentage is endowed were materialism, under 
these circumstances, the criterion of a child’s custody. 
Verser v. Ford, 31 Ark. 27; Cormack v. Marshall, 122 
Il. App. 208; Van Auken v. Wieman, 128 Ia. 476-478; 
State ex rel Lehman v. Martin, 103 N. W. (Minn.) 888; 
Norval v. Zinsmaster, TT N. W. (Neb.) 873; Terry v. 
Johnson, 103 N. W. (Neb.) 319; State ex rel Bethell v. 
Kilvington, 45 S. W. (Tenn.) 433; State v. Deaton, 54 
S. W. (Tex.) 901; State v. Richardson, 40 N. H. 212-215. 


ESTATE OF KAMAUOHA, 26 Haw. 439. 489 


Syllabus. 


IN THE MATTER OF THE ESTATE OF GEORGE P. 
KAMAUOHA, DECEASED. 


No. 1364. 


Error To CIRCUIT JUDGE THIRD CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


ARGUED May 1, 1922. Decipep Jung 20, 1922. 


PETERS, C. J., EDINGS AND PERRY, JJ. 


AporTIOoON—decree--collateral attack. 


A decree of adoption is not open to collateral attack on the 
ground that it does not contain a finding of the facts referred 
to in L. 1915, Act 47, Section 2. 


SaME—right of adopted child to inherit. 


A person adopted under and in conformity with the statutes 
of Hawaii inherits through his adoptive mother from her father, 
as fully as though he had been her natural child. 


OPINION OF THE COURT BY PERRY, J. 


Upon a hearing of the petition of the administrator of 
the estate of one George P. Kamauoha, deceased intestate, 
for the allowance of his final accounts, for distribution 
and for discharge it appeared that the decedent left sur- 
viving him two daughters, Mrs. Crowell and Mrs. Wai- 
aleale. It also appeared that Sarah K. Kamakau, a third 
daughter, died shortly before the decedent leaving no 
natural-born children, but leaving an adopted son, Samuel 
M. Kamakau, The petition for adoption was filed and 
heard before a judge of the circuit court of the first judi- 
cial circuit in the year 1916. The petitioners were Ben- 
jamin L. Kamakau and the above-mentioned Sarah K, 
Kamakau. A written consent to the adoption was exe- 
cuted and filed by the natural parents of the minor. The 
two petitioners and the natural father were witnesses 
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upon the hearing of the petition. The minutes of the 
court, evidently made immediately after the conclusion of 
the hearing, contain this entry: “The court grants the 
prayer of the petition for adoption and orders that a 
decree issue herein as prayed for, decreeing the adoption 
of the minor child, Samuel Manaiakalani Kamakau, by 
Benjamin L. Kamakau and Sarah K. Kamakau, his wife, 
with all rights of inheritance and all other rights incident 
to the relationship of parent and child.” No decree, how- 
ever, was entered during the term of office of the judge 
who heard the petition. In 1920, upon motion duly made 
therefor, supported by affidavits, another judge of the 
circuit court of the first judicial circuit made and entered 
a decree, of which the following is a copy: 

“The petition of Benjamin L. Kamakau and Sarah K. 
Kamakau, his wife, of Kona, Hawaii, Territory of Hawaii, 
praying that this court do decree the adoption of Samuel 
Manaiakalani Kamakau, a minor, having come regularly 
to be heard before the Honorable William L. Whitney, 
Judge of this Court, on August 7, 1916, and it appearing 
that no decree of adoption has been made and entered 
although the minutes of the court of August 7, 1916, 
show that the petition was granted, and good cause 
appearing: 

“It is hereby ordered, adjudged and decreed that the 
prayer of the said petitioners be and the same is hereby 
granted and the said Samuel Manaiakalani Kamakau, a 
minor, is hereby decreed to be adopted by Benjamin L. 
Kamakau and Sarah K. Kamakau, that hereafter they 
do maintain towards each other the reciprocal rights of 
parent and child with the full rights of inheritance from 
and through each other, the same as if he were petition- 
ers’ own child. 

“Dated July 30, 1920. This decree to be entered nune 
pro tune as of August 7, 1916." 

At the hearing of the administrator’s petition for dis- 
tribution and discharge claim was made on behalf of the 
minor thus adopted for a share of the estate of the dece- 
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dent upon the theory that he stood in the same position 
with reference to inheritance from the decedent as a nat- 
ural child of the decedent’s daughter Sarah would stand. 
This was resisted on two grounds: first, that the minor 
was not validly adopted, and, second, that even if validly 
adopted he could not inherit from the decedent through 
his adoptive mother. The probate judge having sustained 
the claim of the minor the case comes to this court by writ 
of error. 

The same contentions are presented in this court as 
were presented in the trial court. The attack upon the 
decree of adoption is made, not because it was entered 
nunc pro tunc (R. L. 1915, See. 2278, specifically author- 
izes in such a case the entry of a decree by a judge other 
than the one who heard the case), but solely upon the 
ground that *no finding of fact as required by the statute" 
is set forth in the decree. In this contention the reference 
is to the provision of section 2 of Act 47, L. 1915, under 
which the adoption proceedings were maintained, that “if 
the judge is satisfied of the ability of the petitioner to 
bring up and educate the child properly, having reference 
to the degree and condition of its parents and the fitness 
and propriety of such adoption, he shall make an order 
setting forth the facts" and declaring that, from that date, 
to all legal intents and purposes such child is the child 
of the petitioner and that its name is thereby changed. 
No claim is made that in the adoption proceedings there 
was want of jurisdiction of the subject-matter or of the 
parties and it would seem that no such claim can be suc- 
cessfully maintained. Nor is it claimed that the decree 
or the decision upon which it was based was obtained by 
fraud. This being so, the decree cannot be collaterally 
attacked. Van Fleet, Collateral Attack, Sec. 16, p. 14, 
and Sec. 17, p. 29; 23 Cyce. 1055, 1068. It may be that 
upon a direct attack made in the adoption proceedings 
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themselves the decree should have been amended by add- 
ing a specific finding of the facts mentioned in the statute 
just quoted. However that may be, the failure to incor- 
porate that finding cannot now avail the present contest- 
ants. The presumption is at this stage that the judge who 
heard the petition for adoption actually made the findings 
of fact which are referred to in section 2 of Act 47. 

The more important and more difficult question is 
whether the adopted son of Sarah Kamakau inherited by 
right of representation the share of the estate of the 
decedent which his adoptive mother would have inherited 
if she had survived the decedent. At common law adop- 
tion was not known. We have not the benefit, therefore, 
of any precedents under the unwritten law or of the 
reasoning of judges in the past with reference to that 
branch of the law. The question now under considera- 
tion—a new one in this jurisdiction—must be considered 
and decided purely as one of statutory construction. It 
is almost needless to say that the statutes in other juris- 
dictions differ not only from the statutes of Hawaii but 
largely from each other. In so far as the history of 
Hawaii itself is concerned the earliest period covered by 
the reports of our supreme court was one with no stat- 
ute at all on the subject. Next came a period, ending 
with 1915, when there were statutes but which statutes 
were wholly dissimilar from that of 1915 and its amend- 
ment of 1919, which are now in force. It is an often- 
repeated statement, as true today as it ever was, that 
when decisions are based upon statutes they must be 
examined and read each in the light of the statutes pre- 
vailing in its jurisdiction and that they cannot be regarded 
as authority for or against a particular proposition of law 
simply because the one conclusion or the other is there 
reached, 
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The statutes of Hawaii, under which the issue here 
‘involved must be determined, are the following: 


“The word ‘issue,’ as used in this chapter, includes all 
the lawful lineal descendants of the ancestor.” Sec. 3245, 
R. L. 1915. 

“General rules of descent. The property shall be 
divided equally among the intestate's children, and the 
issue of any deceased child by right of representation." 
Ib., See. 3246. 

On the subject of adoption: “If the judge is satisfied 
of the abilitv of the petitioner to bring up and educate 
the child properly, having reference to the degree and con- 
dition of its parents and the fitness and propriety of such 
adoption, he shall ake an order setting forth the facts 
and declaring that, from that date, to all legal intents and 
purposes, such child is the child of the petitioner and that 
its name is thereby changed.” Sec. 2, Act. 47, L. 1915; 
and Sec. 6, Act 3, L. 1919. 

“Effect of adoption. An adopted child, whether adopted 
by decree or judgment of a judge or court, or by an agree- 
ment of adoption legalized by a judge or court, or by an 
agreement of adoption duly acknowledged and recorded 
according to law, shall inherit estate undisposed of by will 
from its adopting parents the same as if it were the nat- 
ural child of such adopting parents, and shall not inherit 
estate from its natural parents; the adopting parents of 
such child shall inherit estate undisposed of by will from 
such child the same as if such adopting parents had been 
its natural parents, and the natural parents of such child 
and their relatives shall not inherit estate from it; and 
for all other purposes an adopted child and its adopting 
parents shall sustain towards each other the legal relation 
of parents and child and shall have all the rights and be 
subject to all the duties of that relation the same as if 
such child were the natural child of such parents, and all 
such duties and rights as between such child and its nat- 
ural parents shall cease from the time of the adoption." 
Sec. 1, c. 83, L. 1905, Sec. 2994, R. L. 1915. 

There are no other statutes in Hawaii on the subject. 


In the first place, in passing it should be noted that in 
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the decree of adoption of the minor, Samuel M. Kamakau, 
the order was that the prayer of the petitioners be granted’ 
and that the said minor “is hereby decreed to be adopted 
by Benjamin L. Kamakau” (the husband of Sarah) “and 
Sarah K. Kamakau, that hereafter they do maintain 
towards each other the reciprocal rights of parent and 
child with full rights of inheritance from and through 
each other, the same as if he were petitioners’ own child”; 
and that while the court in this decree did not follow the 
precise language of section 6 of Act 3 of the Laws of 1919, 
which authorizes the court to make an order “declaring 
that, from that date, to all legal intents and purposes, 
such child is the child of the petitioner and that its name 
is thereby changed,” nevertheless the decree must be 
deemed to be in conformity with the statute and to effec- 
tuate an adoption to the full extent that adoptions are 
. authorized by the statute. In other words, the decree is 
to be read as though it declared in express words that 
from its date “to all legal intents and purposes Samuel 
M. Kamakau is the child of" Sarah K. Kamakau and her 
husband. 

What is the meaning of the phrase “to all legal intents 
and purposes?” “To all intents and purposes” is defined 
in Webster's International Dictionary as follows: “In all 
applications and senses; practically; really, virtually; 
essentially.” The same phrase is defined in the Century 
Dictionary as meaning: “In every respect; in all applica- 
tions or senses; in a loose way, practically, substantially, 
but not literally.” There seems to be no dispute or doubt 
as to what the phrase means. It is not an ambiguous 
phrase. It is one commonly used and well understood. 
The matter stands as though the statute read “for all 
legal purposes,” “in all legal senses," “in all legal appli- 
cations,” “in every respect,” the adopted child is the child 
of the adoptive parent. Ordinarily, perhaps, we are accus- 
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tomed to speak of a child as being a child by natural 
procreation but it is none the less true that a child may be 
made the child of another by force of law. The latter, 
indeed, will not be a child of the blood of his adoptive 
parent but he will have the status of a natural child with 
all of the same rights and privileges as fully and com- 
pletely as if he had been a natural child. The Hawaiian 
statute of descents, which is applicable in the case at bar, 
provides “that the property shall be divided equally among 
the intestate’s children, and the issue of any deceased 
child by right of representation.” Sec. 3246, R. L. 1915. 
Section 3245 says that the word “issue,” as used in the 
chapter in which these two sections appear, “includes all 
the lawful lineal descendants of the ancestor.” The word 
“ancestor” is an ambiguous one. 1 Words & Phrases, 
p. 381. In a popular meaning it signifies the one from 
whom another descends. In some instances in law it 
means the one from whom an estate is immediately inher- 
ited. In re Estate of Khu, 9 Haw. 393, 394; and cases 
there cited. Whether it shall be given in any particular 
ease the one meaning or the other must depend upon the 
context. Although possibly at first thought the tendency 
may be to read the word as used in section 3245 as refer- 
ring to the intestate, on a more careful analysis it will be 
found beyond any doubt that it is there used in its popu- 
lar sense as meaning the one from whom the issue 
“descends.” Section 3246 definitely shows that the issue 
there referred to is the issue of the deccased child, not of 
the intestate. If the word “ancestor” in section 3245 is 
construed to refer to the intestate in this case the result 
must be that under the word “issue,” as used in section 
3246, not only the two surviving daughters of Kamauoha, 
but also all of the children of those two daughiers, 
whether few or many, would be entitled to take—some- 
thing obviously not intended—for the direction is that 
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the property shall be divided equally among the in- 
testate’s children (not grandchildren) and the issue of 
any deceased child by right of representation. If the 
legislature desired to exclude, as takers under the word 
“issue” in section 3246, all who were not lawful lineal 
descendants of the intestate, the provision in section 
3245 would naturally have been expressed differently, in 
the negative, as, for example, by providing that “the word 
‘issue,’ as used in this chapter, shall not include any per- 
sons who are not lawful lineal descendants of the in- 
testate.” 

What we are here concerned with, therefore, is not 
who are the “issue” or “descendants” of Kamauoha, but 
who are the “issue” or “descendants” of Sarah Kamakau, 
—not, if it were otherwise, as will be hereinafter pointed 
out, that the result would be any different but simply 
that the question under consideration need not be made 
any more complicated than it is in reality. 

The term “descendant” and the term “issue” each in- 
cludes “children.” They also include grandchildren and 
others in the line of descent. Suffice it for the purpose 
of this case that they do include “children.” The “chil- 
dren” of Sarah Kamakau would therefore take, under the 
circumstances of this case, by right of representation, the 
share which Sarah would have taken. The question nat- 
urally arises, who are her children? The answer must 
be, all those persons who lawfully are such, whether made 
so by nature or by statute. The statute itself (Act 3, L. 
1919) directly answers this question by saying that there- 
after the adopted child, to all legal intents and purposes, 
is the child of the adopter. If the statute says that after 
the rendition of the decree the adopted person is the child 
of the adoptive parent, who can say, short of a legislative 
repeal, that it is not the child? The legislative command 
is clear and unambiguous. The command is that for all 
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purposes, not for some only, is the adopted person the 
child of the adopter. To say that he may be the child 
of the adopter for the purpose of inheriting from the 
adopting parent, but not for the purpose of inheriting 
through the adopting parent, is to deny to the decree, 
made in absolute obedience to the statute, all of the 
legal effect which is due to it. Our statute says that in 
such a case as this the share of the property shall go to 
the “children” of a deceased child. Another statute says 
that for all purposes, in all legal applications, in every 
respect, the adopted child is the “child” of the deceased 
child of the intestate. What room is there for con- 
struction? It is true that prior to the passage of the 
act of 1915 section 3246 was read, and correctly, as re- 
ferring to natural children; but that is because until 
1915 no other children were known to the law of Hawaii. 
Now that the statute has expressly authorized the crea- 
tion of another class of “children” section 3246 must be 
read as including those as well as the natural ones. 
Certainly the effect of Act 3 of the Laws of 1919 is not 
merely that the adopted child shall thereafter be deemed 
to be'an adopted child. It must mean something more 
than that, to wit, that thereafter an adopted child shall 
be deemed to be in all respects a child of the adopter, as 
much so as is a natural child. 

It is true that section 2994, R. L. 1915, defines ihe 
rights of adopted children. That section was passed in 
1905 and the present law of adoption not until ten years 
later. The rights declared by section 2994 to belong to an 
adopted child did not include the right of inheritance 
through its adoptive parent from the father, for example, 
of the adoptive parent. In other words, it constitutes 
the adopted “child” for some purposes the “child of the 
adopting parents but clearly does not constitute it such 
“child” for all purposes. The act of 1919, as well as 
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that of 1915, makes it such child “to all legal intents and 
purposes," “for all purposes," “in all applications,” “‘in 
every respect." Surely the inconsistency of the statutes 
is evident and when this happens the earlier must give 
way to the later, or, in other words, the later must be 
held to repeal or modify the earlier by implication. Such 
is the effect of the law of 1919 upon section 2994. It is 
our opinion that an adopted child in this Territory in- 
herits, under the circumstances of the case at bar, through 
its adoptive parent, from the latter’s father, who died 
intestate. 

In ancient Hawaii adoption had a strong hold. Chil- 
dren were given and received freely in adoption. This 
court in the earliest years of its history struggled as 
between the statutory provisions, or, rather, the absence 
thereof, on the one hand, and the ancient Hawaiian cus- 
toms and views on the other hand, to ascertain whether 
under the newer order of things the adopted child in 
given cases had an inheriting status. Later, under stat- 
utes referring to adoption, but materially different in 
their provisions from the laws of 1915 and 1919, the court 
considered cases involving the inheriting qualities of cer- 
tain adopted children. But none of those decisions, 
whether the earlier ones or the later ones, can be of any 
assistance in the case at bar because rendered under a 
materially different status of the law. In the case en- 
titled, Estate of Hannah Maughan, 3 Haw. 262, the court 
held that written articles of adoption were not the basis 
of inheritance. In that case the written articles were 
signed by the parties thereto and acknowledged before 
an associate justice of the supreme court,—under a 
statute and practice then prevailing. The essence of the 
decision of the majority was that there were only two 
kinds of heirs: those made such (i. e, by last will) and 
those born such (i. e., heirs at law); that the instrument 
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there under consideration was not a will and that the 
statute then in force did not confer upon an adopted 
person the right to inherit. Both of these statements 
of the law were undoubtedly correct at that time. The 
articles of adoption did not purport to give rights of in- 
heritance, did not conform to the legal requirements of 
a will and could not operate as such. The statute was 
entirely silent on the subject of the inheriting quality 
of adopted persons. 

For a review of other Hawaiian cases on the subjeet 
of the effect of adoptions upon inheritance see In re 
Hstate of Wilhelm, 13 Haw. 206. 

As to cases from the mainland, there is no real con- 
flict in the decisions. The differences in the statutes in- 
volved account for the different conclusions arrived at. 
We find no decision directly in point—either for or 
against the view which we are adopting. 

In Shick v. Howe, 114 N. W. (Ia.) 916, it was held that 
a child legally adopted in New York was entitled to in- 
herit through the adoptive parent the share that that 
parent would have taken in the intestate's estate had he 
survived. "The statute there provided that the adopter 
and the minor sustained towards each other the legal 
relation of parent and child and had all the legal rights 
and were subject to all the duties of that relation, in- 
cluding the right of inheritance from each other. The 
court seems to have been led to this conclusion largely, 
if not wholly, because it deemed itself bound to follow 
certain prior decisions of its own upon what it regarded 
as analogous questions. The force of the opinion is 
weakened by the “concession” “that the weight of the 
authority is the other way” (the weight of the authority, 
with all due respect, is not the other way; in truth the 
state of the authorities is such that it cannot properly 


be said that the weight of authority is either the one 
29 
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way or the other, for the cases are all distinguishable on 
their statutes), and by the evident reluctance of the court 
to announce the conclusion which it did. 

In Moore v. Estate of Moore, 35 Vt. 98, 99, there was 
a special legislative act of adoption which provided that 
the adopted person *is thereby constituted heir at law" 
of the adopters “in as full and perfect a manner as if she 
had been the daughter" of the adopters "born in lawful 
wedlock." The statute by its own language impliedly, 
but none the less clearly, excluded inheritance through 
the adopting parents. In the course of its reasoning 
the court said (p. 99): “If it were competent for the 
legislature to enact that Mrs. Wright should be heir at 
law to Mr. and Mrs. Dunbar and also to be an heir at law 
to the estate of any other person by representation, as 
their children would be, by their signifying their assent 
to the act, they have not done so. She is merely made 
heir-at-law of Mr. and Mrs. Dunbar, to share as their 
child. It is not enacted that she is their child; or thav 
she is to be considered, and taken in law, to be their 
child." This is only a side-light; but it tends to show 
that if the statute had there provided, as does ours ex- 
pressly, that the child 4s after the adoption the child of 
the adopting parents, the result would have been a ruling 
that it was thereby given the same status as any other 
child of the parents and that she would inherit through 
them as well as from them. 

In Barnhizel v. Ferrell, 47 Ind. 335, the statute, a 
general one, provided that from and after the adoption 
the child should “take the name in which it is adopted 
and be entitled to and receive all the rights and interest 
in the estate of such adopted father or mother, by de- 
scent or otherwise, that such child would do if the 
natural heir of such adopted father or mother." Here 
again the statute clearlv contemplated inheritance only 
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from the adopting parents; and the court so held. In 
this case also the court deemed it worthy of remark that 
“the act does not provide that he shall be the child of 
the adopting parent." Why did it do so? And why did 
the Vermont court do so, if it was not considered that 
the addition of such a provision would affect the status 
of the child and lead the court to hold that it could 
inherit through its adopting parents as effectually as 
would a natural child? To our minds that provision is 
extremely important and persuasive. What legislative 
direction could be clearer? If the legislature says. in 
effect *In' all cases in which you are considering whether 
or not this adopted child is in the same situation as a 
natural child you must regard him as being in all re- 
spects the child of the adopting parents," why should 
not the direction be carried out literally? It is not 
ambiguous. 

In Helms v. Elliott, 89 Tenn. 446, the statute provided 
that the adoption *shall confer upon such child or chil. 
dren the rights of a child or children, as if they were born 
the child or children of such parent, and capable of inher- 
iting or succeeding to the personal or real estate of the 
parent as are the next of kin." The court correctly held, 
for the reasons already suggested above, with reference to 
other similar cases, that the inheriting quality bestowed 
related to the estate of the adopting parent and not to 
the estates of other persons. In endeavoring to consider 
such analogies as are involved in a case of legitimation, 
the court said: “The event of legitimation makes the 
legitimated person, to all intents and purposes, the lawful 
child of the legitimating parents. Such is not the effect 
of adoption." (p. 452.) Dut in the case at bar such is 
the expressed effect of adoption for our statute says that 
from and after adoption, to all legal intents and pur- 
poses, such child is the child of petitioner. 
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In Flannigan v. Howard, 200 Ill. 396, the statute pro- 
vided: “A child so adopted shall be deemed, for the 
purpose of inheritance by such child, and his descendants 
and husband or wife, and other legal consequences and 
incidents of the natural relation of parents and child, the 
child of the parents by adoption, the same as if he had 
been born to them in lawful wedlock, except that he shall 
not be capable of taking property expressly limited to 
the body or bodies of the parents by adoption, nor prop- 
erty from the lineal or collateral kindred of such parents 
by right of representation." The statute of descent in 
Illinois contained a provision that if after the making 
of a will a child should be born to the testator, and 
no provision be made in such will for such a child, the 
will would not on that account be revoked; but unless 
it should appear by the will that it was the intention of 
the testator to disinherit such child the devises and 
legacies by the will granted should be abated in equal pro- 
portions to raise a portion for such child equal to that 
which such child would have been entitled to receive out 
of the estate of the testator if he had died intestate. The 
question was whether the adoption of a child by a testator 
after the making of his will, no reason appearing for hold- 
ing that the testator intended to disinherit it, brought 
about the same results under the statute just quoted as 
did the birth of a child. This question was answered in 
the affirmative. The court said, inter alia (pp. 401-403) : 
"The argument against the plaintiff in error is solely 
on the ground that she was not, as a matter of fact, born 
of the testatrix and therefore not the sort of a child men- 
tioned in the statute of descent" (precisely one of the 
arguments made in the case at bar). “By accepted defi- 
nitions a child is the immediate progeny of human par- 
ents and in its natural meaning the word applies to 
offspring born to such parents. By the statute, how- 
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ever, the relation of parent and child is recognized and 
declared as Iegally existing between persons not so re- 
lated by nature. The statute of descents does not in any 
way mention this legal relation of an adopted child and 
the adopting parent, but the right of the adopted child 
is fixed by the act providing for adoption, which creates 
in law, the relation of parent and child. * * * An adopted 
child becomes the lawful child of the adopting parent 
for all purposes of inheritance and is in the eyes of the 
law as much the child of such parent as though it had 
been his own child.” (Our legislature has said, in ef- 
fect, that in the eyes of the law an adopted child in 
Hawaii is as much the child of the adopting parents as 
though it had been their own child.) “The authorities 
are generally to the effect that for all purposes of inher- 
itance an adopted child is the lawful child of the adopt- 
ing parent, except as otherwise provided by statute.” 

In Sewall v. Roberts, 115 Mass. 262, the question was 
merely whether the adopting child inherited from the 
adopting parents. The statute was in substantially the 
same terms as that of Illinois above quoted. The court 
regarded the language of the statute as “very broad and 
persuasive” and added that it was “manifestly the in- 
tention of the legislature to provide that, with the ex- 
ceptions named, the adopted child should, in the words 
of the sixth section, ‘to all legal intents and purposes be 
the child of the petitioner. ” 

In Delano v. Brucrton, 148 Mass. 619, the statute had 
been altered so that the adopted person was enabled to 
take only “the same share of property which the adopt- 
ing parent could have devised by will that he would have 
taken if born to such parent in lawful wedlock and he 
shall stand in regard to the legal descendants, but to 
no other of the kindred of such parent, in the same 
position as if so born to him." It was held that an 
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adopted child, who is at the same time the natural 
grandson of the adopting father, could not under this 
statute inherit the property of his grandfather in the 
two-fold capacity of son and grandson,—which was ob- 
viously correct. 

In Ross v. Ross, 129 Mass. 243, the statute of Mas- 
sachusetts was substantially the same as that in Illinois 
and in 115 Mass., supra, and the statute of Pennsylvania, 
under which the adoption under consideration was effec- 
tuated, was the same as the Massachusetts statute except 
that it (a) omitted the exception to the adopted child's 
capacity of inheriting from the adopting parent and (b) 
expressly provided that if the adopting parent had other 
lawful children the adopted child should share the in- 
heritance with them in case of intestacy and that “he 
and they shall inherit through each other as if all had . 
been lawful children of the same parent.” The question 
in the case merely concerned an inheritance from the 
adopting parent but nevertheless some of the language 
used by the court in its opinion is of interest. It said of 
the statute of descents, which provided among other 
things that the descent from an intestate should be “in 
equal shares to his children, and to the issue of any de- 
ceased child by right of representation :" “But this section 
must be understood as merely laying down general rules 
of inheritance and not as completely and accurately de- 
fining how the status is to be created which gives the 
capacity to inherit. It does not undertake to prescribe 
who shall be considered a child, or à widow, or a hus- 
band, or what is necessary to constitute the legal re- 
lation of husband and wife, or of parent and child. Those 
requisites must be sought elsewhere. The words ‘children’ 
and ‘child,’ for instance, in the first clause, ‘issue,’ in the 
phrase ‘if he leaves no issue, in subsequent clauses, 
and ‘kindred,’ in the last two clauses of this section, 
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clearly include a child made legitimate by the marriage 
of its pareuts and acknowledgment by the father after 
its birth under section 4 of the same chapter, or a child 
adopted under the provisions of c. 110 of the General 
Statutes, or c. 310 of the Statutes of 1871." (pp. 266, 
267.) So also in Hawaii the statute of inheritance merely 
lays down general rules of inheritance and says that 
“children” or “issue” take under certain circumstances 
but does not attempt to define who are those “children” 
and who is that “issue.” Those requirements must be 
sought elsewhere,—for the purposes of the case at bar in 
the adoption statute, which in clear language says that 
for “all legal intents and purposes," including, therefore, 
purposes of the construction and application of the 
statute of descents, the adopted child is the “child” of 
the adopting parents. 

In Warren v. Prescott, 84 Me. 483, a bill in equity was 
brought to obtain the judicial construction of a will. The 
will named one Charles A. Brick as a legatee. He died 
before the death of the testatrix, leaving no issue of his 
body but leaving an adopted daughter, Alice P. Brick. 
The decree of adoption declared, and this declaration 
was expressly authorized by the statute, that “from the 
date thereof the said child shall be to all legal intents 
and purposes, for the custody of the person and all rights 
of inheritance, obedience and maintenance, the child of 
the aforesaid petitioners, the same as if born to them 
in lawful wedlock, except that such child shall not inherit 
property expressly limited to the heirs of the body of her 
adopters nor property from their lineal or collateral 
kindred by right of representation." Under other statutes 
of the State the legacy to Brick would lapse if there 
were no lineal descendants of the legatee surviving the 
testator. The court held that neither of the exceptions 
named in the statute was applicable to the question then 
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under consideration and that those exceptions related to 
the right to inherit as heirs at law and not to the right 
to take under the will. Citing with approval Ross v. 
Ross, supra, the court said (p. 487): “When an adopted 
child takes a legacy given by will to one of his adopting 
parents he does not take as an heir at law of the parent's 
kindred. He does not “inherit” the legacy from the 
testator. He takes as a lineal descendant of the legatee, 
by force of statute. R. S., e. 74, section 10. Not as a 
lineal descendant by birth, but as a statutory lineal de- 
scendant; and as lawfully in the line of descent as if 
he were placed there by birth," every word of which is 
applicable in the case at bar. Our section 3246 enables 
this child to take by representation the share which 
Sarah Kamakau, if living, would have taken, for he is 
the “issue” of Sarah. Section 3245 says that the word 
“issue,” as here used, includes “all the lawful lineal de- 
scendants" of Sarah. As forcibly stated in Warren v. 
Prescott, the minor under these circumstances is a lineal 
descendant, not by birth but a statutory lineal descendant 
and as lawfully in the line of descent as if he were 
placed there by birth. A child is lawful if it is born of its 
duly married parents. It is equally lawful if the legis- 
lature, which has the power to do so, makes it the child 
of the adopting parents. The result is that it is in 
either event in the line of descent, and if it is the lawful 
child, whether by birth or by law, it certainly is a de- 
scendant. It cannot possibly be an ascendant. The court 
in the Maine case went on to say (pp. 487, 488), and the 
words are as applicable in the case at bar as though they 
had been written for incorporation in the opinion of this 
court: *It is as competent for the legislature to place 
a child by adoption in the direct line of descent as for 
the common law to place a child by birth there. And 
that is precisely what the legislature has done, and 
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what it undoubtedly intended to do, when in strong and 
emphatic language it declared that the legally adopted 
child becomes to all intents and purposes the child of 
the adopters, the same as if he were born to them in 
lawful wedlock. * * * This conclusion ‘is in our judgment 
as indisputable as a mathematical demonstration.” 

In Morse v. Osborne, 15 N. H. 487, 488, the court com- 
menced its opinion by saying that “the status of an 
adopted child, unknown to the common law, may now 
be created in nearly all of the States by proceedings 
authorized by legislative action ;” but that “as such status 
is entirely created by statute, the numerous and conflicting 
decisions with reference thereto, based upon the varying 
language found in the different enactments, are of little 
value in the present inquiry.” The court in that case 
considered the history of the legislation of New Hamp- 
shire upon the subject of descents and adoption, and con- 
cluded that “whatever right of inheritance the statute 
of adoption gives the adopted child, the child by adoption 
cannot, without doing violence to the ordinary meaning 
of English words, be spoken of as the child of one of the 
parents by the other” and that an adopted child could 
not “be said to be the child of the deceased husband by a 
former wife,"—both of which conclusions were obviously 
correct but not helpful in the case at bar. The remainder 
of the discussion in the case would seem to have been 
obiter. 

In Pace v. Klink, 51 Ga. 221, the special act of adoption 
gave to “Mathew * * * the name of Downer,” and declared 
that he should *have all the rights and privileges that he 
would have had had he been born the lawful son of the 
said Joseph." It also provided that Mathew should be 
capable of “taking, receiving and inheriting all manner 
of property under the statute of adoptions, so far as 
relates to the estate of said Joseph Downer.” This 
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latter provision, however, relates merely to the property 
which could be inherited and not to the source from 
which the inheritance could come. The question before 
the court was whether it was one of these rights and 
privileges that Mathew’s children should represent him 
in the disposition of the estate of Joseph Downer. An- 
swering the question the court said: “Would he be clothed 
with the full relation of a son to Joseph, if dying before 
him he could not rely upon the children of his loins 
standing in his place and representing him in the estate 
of that father as they would have done had Downer been 
in fact the father? It is not a question of heritable blood. 
Mathew was by the act made the son, he was clothed 
with the rights of a son, and had cast upon him the 
duties of a son. He was made the heir and if his adopted 
father had died first he would have taken as son and 
heir. An heir is one who takes an estate by operations 
of law on the death of the owner. It is not necessary that 
the heir shall be of the blood of the deceased. Our stat- 
ute in terms makes the wife and the husband heirs of 
each other, and if the law were to provide that at the 
death of any one his estate should go to his nearest neigh- 
bor, that neighbor would be the heir.” The conclusion 
was that in the distribution of the property of Joseph 
Downer the children of Mathew stood in the place of 
and represented the father and took whatever of said 
estate he would have taken if living. 

In Wyeth v. Stone, 144 Mass. 441, the statute provided 
that the adopted child “shall take the same share of 
property which the adopting parent could have devised 
by will that he would have taken if born to such parent 
in lawful wedlock; and he shall stand in regard to the 
legal descendants and to any other of the kindred of such 
parent in the same position as if so born to him.” Other 
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provisions of the statute clearly distinguish the case from 
that now under consideration. 

In the Estate of Sunderland, 60 Ia. 732, the special 
statute of adoption provided that the adopted person 
should inherit from the adopting parents, which of 
course would exclude all other inheriting quality. 

In Estate of Wardell, 57 Cal. 484, 489, 490, the statute 
provided that “When any testator omits to provide in his 
will for any of his children, or for the issue of any de- 
ceased child, unless it appears that such omission was 
intentional, such child, or the issue of such child, must 
have the same share in the estate of the testator as if 
he had died intestate.” The rights of an illegitimate 
child, and not those of a child by adoption, were being 
considered and yet the court there said (and it is not 
without value in the case at bar), considering the mean- 
ing of the word “children:” “Hence the term ‘children,’ 
as used in section 1307 of the law of succession must 
relate to status, not to origin—to the capacity to inherit, 
not to the legality of the relations which may have existed 
between those of whom they may have been begotten. The 
word has therefore a statutory and not a common law 
meaning; and its meaning includes all children upon 
whom has been conferred by law the capacity of inher- 
itance.” 

In the case of Newman, 75 Cal. 213, the question was 
merely whether the adopted person inherited from the 
adopting parents. The statute authorized the court to 
“make an order declaring that the child" (Elizabeth) “be 
regarded and treated in all respects as the child of the 
person adopting," and further provided that after the 
adoption the child and the adopting parent should “sus- 
tain towards each other the legal relation of parent and 
child and have all the rights and be subject to all the 
duties of that relation." The statute of inheritance made 
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various provisions for the “issue” of the decedent. The 
court said that “the use of the word ‘issue’ in section 
1386 does not limit the inheritance to the natural chil- 
dren only. That section prescribes the rule of inher- 
itance. The word ‘issue’ is there used in the same sense 
as the words ‘child’ and ‘children.’ If the adopted child 
is by virtue of its status to be regarded and treated in 
all respects as the child of the person adopting and is 
to ‘have all the rights and be subject to all the duties of 
the legal relation of parent and child’ the right to succeed 
to the estate of the deceased parent must be included.” 
(p. 219.) The case at bar is stronger in its statutory 
declaration concerning the status of the child. 

Proceeding under the same statute (of California) the 
court in Winchester's Estate, T4 Pac. 10, quoted with 
approval the language used in the case of Newman’s Es- 
tate, supra, and, citing other cases, further said: “The 
well settled current of authority" holds that *the word 
‘issue’? includes all descendants; and, as the statute gives 
to an adopted child the status of a descendant, all the 
legal consequences and incidents thereof follow the same 
as though the child was born in lawful wedlock." 

In re Jobsows Estate, 128 Pac. 938, 939, also from 
California, the court quoted with approval earlier Cal- 
ifornia cases which held that “adopted children of the 
daughter of a testator have been held to be included with- 
in the term ‘any lineal descendant’ of the decedent and 
thus exempted from the burden of a collateral inheritance 
tax;” and also a case which held that “an adopted child 
is a ‘child’ within the meaning of section 1365 of the Code 
of Civil Procedure and thus entitled to letters of adminis- 
tration of the estate of the adopting parent;” and other 
cases holding that “by the adoption proceeding the status 
of the child was wholly changed. It became ipso facto the 
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child of another and ceased to sustain that relation, in à 
legal sense, to its natural parents." 

In Upson v. Noble, 35 O. St. 655, while one section of 
the statute authorized the declaration that “such child, 
to all legal intents and purposes, is the child of the 
petitioner,” a succeeding section provided that by the 
decree of adoption the child was to be “the child and legal 
heir” of the adopters. Here again, under the language 
of the statute, the inheriting quality was limited by impli- 
cation to inheritance from the adopters, and the decision 
was based upon that distinction. 

In Hartwell v. Tefft, 34 L. R. A. (R. I.) 500, it was 
held *that an adopted child is put by the statute into 
the status of a child, issue or lineal descendant but not 
that of an heir of the body" and that therefore “as to a 
legacy, when a legatee dies before a testator, leaving an 
adopted child, such child answers the description of a 
lineal descendant, who may take the legacy under a stat- 
ute which prevents legacies from lapsing when the legatee 
leaves lineal descendants." 

In Keegan v. Geraghty, 101 Ill. 26, 33, the court re- 
marked “that there is not uniformity in statutes of adop- 
tion throughout the States" and that *in none of them, 
perhaps, are the new rights and obligations precisely the 
same." "The statute contained the same exceptions, above 
noted, concerning statutes‘in other states, against taking 
property expressly limited to the body or bodies of the 
parents by adoption and property from lineal or collateral 
kindred by right of representation. 

In Van Derlyn v. Mack, 137 Mich. 146, the statute 
prescribed that upon adoption the adopted person should 
“become and be an heir at law" of the adopters. There 
by implication inheritance through the adopters was ex- 
cluded. 

In Phillips v. McConica, 59 O. St. 1, the statute made 
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the adopted person “the child and legal heir” of the 
adopters and thus carried its own definition against in- 
heritance through the adopters. So also did the statutes 
in Burnett’s Estate, 219 Pa. 599, 601; Shafer v. Eneu, 54 
Pa. St. 304, 306; and Van Matre v. Sankey, 148 IN. 536, 
558. 

In Meader v. Archer, 65 N. H. 214, the adopted child 
could inherit only that which the father could have de- 
vised by will and it was held that this did not make him 
in heir of the mother of the adopter. 

In Glascott v. Bragg, 111 Wis. 605, it was held with 
reference to a statute providing for the revocation of a 
will by the subsequent birth of a child that the adoption 
of a child is equivalent to the birth of a child in its effect 
upon a will made prior to the marriage of the adopting 
parents. 

In Jenkins v. Jenkins, 64 N. H. 407, 409, the question 
concerned the construction of the word “issue” as used 
ina will. It was held that the adoption of an illegitimate 
child by the father and his wife under the statute did 
not render such child his “issue” so as to defeat the re- 
mainder created by will and made contingent upon his 
leaving no issue. But in that case “the statute for the 
adoption of children" (the illegitimate had been adopted) 
“was enacted in 1862, more than thirty years after the 
death of the testator" and, of course, “it could not operate 
retrospectively upon the will already effectual, so as to 
turn the devise into a different channel from that selected 
by the testator, nor put it in the power of one having an 
opposing interest to change, enlarge or prevent the hap- 
pening of a contingency upon which, as indicated by the 
testator, the transmission of the estate depends." 

In State v. Yturria, 204 S. W. (Tex.) 315, the statute 
made fhe adopted person the *legal heir" of the adopter, 
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again excluding the thought that he might thereby be- 
come an heir through the adopter. 

Other cases might be referred to bearing to a greater 
or lesser extent upon the subject under consideration. 
Suffice it to say that we have not found any against the 
right of inheritance which is not distinguishable for some 
one or more of the reasons applicable in the cases above 
reviewed. "Those which have been examined and com- 
mented upon above are not, it is appreciated, directly 
and entirely in point. The reference to some of them 
has been made in order to distinguish them and to others 
in order to derive the benefit of such assistance as their 
reasoning lends to the case at bar. 

Even if the word “ancestor” in R. L. 1915, Sec. 3245, 
were to be regarded, by a strained construction, as re- 
ferring to the intestate, our conclusion would be the same. 
If the adopted child under our statute is for all legal pur- 
poses the child of the adopting mother, it is likewise for 
all legal purposes the grandchild of the father of that 
mother and is his lawful lineal descendant; or, in other 
words, not unlawful, not collateral, and not an ascendant. 
As was said by the court in Humphries v. Davis, 100 Ind. 
274, 281: “If there is a child there must be a parent. The 
status of a child necessarily imports that of a parent. 
From this eonclusion there is no escape unless logic is 
defied or disregarded. Parent and child are correlative 
terms, and one relation implies the other. It is logically 
impossible to conceive the relation of a child without in 
the same conception implying that of a parent"  Sim- 
ilarly, in the Matter of George Walworth's Estate, 85 
Vt. 322, 329, the court said: “Furthermore the status of 
parent and child is a correlative one. Where there is a 
legal child there is a legal father." It is *not to be pre- 
sumed that the legislature meant to violate logical results 
by ereating the legal relation of child without the corres- 
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ponding one of parent. As a logical sequence, the chil- 
dren of such legal child are the grandchildren of the legal 
father.” So in the case at bar, if Samuel M. Kamakau 
was the child of Sarah, and if Sarah was the daughter of 
the intestate, Samuel was the grandchild of the intestate 
and was his lawful lineal descendant. 

Corpus Juris thus summarizes the law on the subject: 
“While under the civil law adopted children have the 
right of inheritance from the adopting parents, no such 
right has ever been recognized by the common law, and, 
consequently, in order for an adopted child to inherit 
from the adopting parent in a jurisdiction where the 
common law prevails, there must exist at the time of 
the adopting parent’s death a valid statute conferring 
such right. The status or relationship of parent and 
child, whether by birth or adoption, is clearly distinguish- 
able from the right of inheritance. Some of the adop- 
tion statutes have been considered as not conferring on 
the adopted child the right of inheritance from the foster 
parent, but the usual effect of such statutes is to entitle 
the adopted child to succeed to the estate of the adopting 
parent in the same manner as if it had been a natural 
child of such parent. The words ‘issue,’ ‘children,’ ‘kin- 
dred,’ and the like in statutes of descent and distribution, 
include adopted children in the absence of anything indi- 
cating a contrary intent." 1 C. J. 1398, 1399. 

The judgment appealed from, recognizing in the 
adopted child the right of inheritance through its adoptive 
mother from the intestate, is affirmed. 

I.. M. Stainback (W. H. Beers with him on the brief) 
for plaintiffs in error. 

N. W. Aluli (H. G. Middleditch with him on the brief) 
for defendant in error. 
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PETERS, C. J., EDINGS AND PERRY, JJ. 


PARENT AND CHiLp—custody of children—legal rights of parents inter 
sese. 


While the primary right to the custody of the children is in 
the father it is not an absolute right and is subject to the general 
rule that the welfare of the child is the paramount consideration 
in pursuance of which the mother may be given preference over 
the father where her custody appears most beneficial to the child. 


OPINION OF THE COURT BY PETERS, C. J. 


This is a controversy between a mother and a father 
over the custody of their daughter now about the age of 
fifteen years. The parents were married in Japan, and 
emigrated to this country about fourteen years ago leav- 
ing their daughter, then about one year of age, with her 
maternal grandmother. In 1910 the parents were di- 
vorced in Hawaii at the instance of the mother, upon the 
ground of failure to provide. "The.libel for divorce made 
no reference to the daughter and the decree is silent as to 
her future custody. The mother later remarried. The 
grandmother died in June, 1921, whereupon, without 
the knowledge of the father, the mother secured the 
daughter to be brought to her from Japan and the daugh- 


ter came to live with her mother and step-father at Lei- 
30 
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lehua, Oahu. The father upon learning of his daughter’s 
presence in Hawaii sought her to live with him and upon 
her refusal brought habeas corpus proceedings before a 
judge of the first circuit court. Upon the hearing the 
judge, deeming it for the best interests of the child that 
she remain with her mother, dismissed the writ and re- 
manded the child accordingly. 

Section 2998, R. L. 1915, provides: “Parents, that is to 
say, first the father and then the mother, * * * shall have 
control over the actions, the conduct and the education 
of their children within the years of legal majority; they 
shall have the right, at all times, to recover possession of 
their children by habeas corpus * * *.” 

In disputes between parents over the custody of their 
children the primary right of custody reposed in the 
father under the statute is not, however, an absolute right 
but is subject to the general rule that the welfare of the 
child is the paramount consideration, in pursuance of 
which the mother may be given preference over the father 
where her custody appears most beneficial to the child. 

“In conflicting claims between parents for the custody 
of their legitimate children, the right of the father was 
held paramount to that of the mother; but the first and 
cardinal rule by which the courts were governed in award- 
ing the custody was the welfare of the child, and not the 
technical legal right. The courts were not quite so free to 
exercise their discretion in the father’s favor, by giving 
him the custody of his child, when the child was not in 
the father’s custody; but if he already had the custody, 
it would not take it from him, unless he was guilty of 
neglect or abuse, or his conduct was such that there was 
probability of moral contamination.” Church on Habeas 
Corpus, Sec. 426. 

“While the statute * * * provides that the father, if a 
suitable person, shall have the custody and care of his 
minor children, yet this is not an absolute right, for in 
controversies between parents as to their custody, the 
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welfare of the children will be given controlling con- 
sideration by the court." State ex rel Greenwood v. 
Greenwood, 87 N. W. (Wis.) 489. 

“The father is the natural guardian of his infant chil- 
dren, and has a paramount right to their eustody ; but the 
right to the custody of his children is not, like the right 
of property, an absolute and unconditional right. It is 
now too well settled to call for citation of authority that 
in this class of cases the widest discretion rests in the 
court, whether at common law or in chancery * * * and 
that the supreme and paramount consideration in all 
cases is the welfare of the child or children involved in 
the controversy. However pure and upright the father 
may be, and able financially to provide for his child, 
cireumstances may exist that would imperatively demand 
a denial of the father's right and the continuance of the 
child with the mother." Taylor v. Taylor, 50 S. E. (Va.) 
273, 276. 

The record discloses nothing further than the usual 
crimination and recrimination indulged in by those suffer- 
ing from the inevitable results of a too indifferent re- 
spect of the marriage contract. Had the father been as 
assiduous in the observation of the responsibilities of a 
husband as he now demonstrates in his attempt to secure 
the custody of his daughter the child would no doubt at 
present be enjoying the benefit of a home in which her 
parents were dwelling in unity, and of which she is de- 
prived, not through her own fault, but through the fault 
of her father. However much we may indulge the pro- 
testations of the father, it is apparent that since the di- 
vorce the father contributed little or nothing to the sup- 
port of the child and that that burden was assumed and 
consistently sustained by the mother. The child expresses 
the preference of remaining with her mother. Her age 
entitles her preference to weighty consideration. 

No useful purpose could be served by a recitation of 
the facts. Suffice it to sav that it appears from the 
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record that the mother is in every way a fit and proper 
person to have the custody of her daughter. The judge 
who heard the evidence had the opportunity of observing 
the appearance and demeanor of the parents and the child 
herself. He in his discretion determined that it was for 
the best interests of the child that she remain with the 
mother. His finding in that respect is entitled to great 
weight and we see no reason to disturb it. 

The judgment appealed from is affirmed. 

Marguerite K. Ashford (W. B. Lymer with her on the 
brief) for petitioner. 

J. B. Lightfoot for respondent. 
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PETERS, C. J., EDINGS AND PERRY, JJ. 


WRIT or ErRoR—allowance. 


Section 2526, R. L. 1915, providing that “No writ of error 
shall issue in a criminal case unless allowed by a justice of the 
supreme court * * *,” being a particular enactment, will con- 
trol in a proper case and is not repugnant to, nor was it by 
necessary implication repealed by, the general terms of Act 44, 
S. L. 1919, providing that “A writ of error * * * may be 
issued by the clerk * * * upon the application of any party 


deeming himself aggrieved by the judgment of a circuit court 
* * k” 


SaAME—same—effect of failure to secure. 


Until a writ of error in a criminal case is allowed by a 
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justice of the supreme court the court is without jurisdiction of 
the subject-matter of the writ. 

SaME—same—implied allowance. 


While no formality is required by statute in the allowance 
by a justice of the supreme court of a writ of error in a 
criminal case, it is a judicial act and in the absence of express 
allowance it must affirmatively appear from the record that 
in the performance of an act of the justice from which such 
allowance may be implied, he understood that he was acting in 
respect to such allowance and was exercising his judicial dis- 
cretion upon the legal considerations involved therein. 


SamMrE—allowance after expiration of time limitation. 


After the expiration of the time within which a writ of error 
may be prosecuted a justice of the supreme court cannot allow 
a writ of error by a nunc pro tunc order. 


OPINION OF THE COURT BY PETERS, C. J. 


Writs of error were issued in these cases by the clerk 
of this court to review judgments of circuit courts of 
conviction of a crime. All involve similar questions of 
law and for convenience will be discussed and disposed 
of together. 

Upon the cases being called for argument the court 
sua sponte called to the attention of counsel for plain- 
tiffs in error the absence of an allowance of the respec- 
tive writs as required by section 2526, R. L. 1915, and 
suggested that due thereto it was without jurisdiction of 
the subject-matter of the writs. Plaintiffs in error ad- 
mitted that no request had been made of any justice of 
this court for the allowance of the writs and the same 
had not been allowed by a justice of this court and 
attempted to justify the absence of the allowance by the 
claim that allowance of writs of error in criminal cases 
was no longer necessary; that section 2526, R. L. 1915, 
had been repealed by implication by Act 44, S. L. 1919, 
and if not repealed, the writ in such case, though not 
expressly, had been impliedly, allowed by a justice of 
this court and this conrt should in its discretion (and 


TER. r. WILLS, 26 Haw. 469. 471 


Opinion of the Court. 


the plaintiffs in error each so moved) enter an order of 
allowance «unc pro tunc as of the dates of the issuance 
of the respective writs. On the other hand the Territory 
upon leave of court first thereto given, moved to dismiss 
the writs for failure to secure such allowance. To the 
motion of the Territory plaintiffs in error rejoined that 
this court has general appellate jurisdiction of writs of 
error in criminal cases and that the defect, if any, con- 
cerned merely the process by which this court acquires 
jurisdiction of defendants in error which the Territory 
could have, and had, waived and that the Territory was 
now estopped from objecting to the jurisdiction of the court 
over the parties defendants in error. 

Jt seems clear that section 2526, R. L. 1915, was not 
repealed by implication, by Act 44, S. L. 1919, and that at 
the time of the issuance of the respective writs of error 
herein was in full force and effect. Prior to the passage 
of Act 44, S. L. 1919, sections 2518 to 2534, inclusive, of 
chapter 142, R. L. 1915, embodied the provisions of law 
pertaining to appeals by writ of error. By said Act 44, 
S. L. 1919, entitled, “An Act Relating to Writs of Error, 
and Amending Sections 2518, 2522, 2523, 2524, 2525, 
2527, 2528, 2529, 2530, 2531, 2532 and 2533, and Repealing 
Section 2519, Revised Laws of Hawaii, 1915, Relative 
Thereto,” the legislature, with the exception of section 
2519, which was repealed, amended each of the sections 
of the Revised Laws enumerated in the title, setting forth 
in the amendatory act under the original section number, 
each section as amended. The amendatory act did not 
cover the entire subject of writs of error. All reference 
was omitted to section 2526 and to sections 2520 and 
2521. Section 2519 was expressly repealed. 

To sustain the contention of the plaintiffs in error it 
must be held that the terms of section 2526, R. L. 1915, 
and Act 44, S. L. 1919, in respect to allowance of writs 
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of error in criminal cases, are so repugnant to, and in 
conflict with, each other that the statute last passed 
(Act 44, S. L. 1919), being the latest expression of the 
legislative will, governs and controls although it contains 
no repealing clause. Repeals by implication are not 
favored. “But the repeal of statutes by implication is 
not favored by the courts. The presumption is always 
against the intention to repeal where express terms are 
not used. To justify the presumption of an intention to 
repeal one statute by another, either the two statutes 
must be irreconcilable, or the intent to effect a repeal 
must be otherwise clearly expressed. It follows that 
where the intention not to repeal is apparent or manifest 
from an act there is no room for repeal by implication, 
or the application of rules regarding implied repeal.” 
36 Cyc. 1071, 1072, title “Statutes,” par. c. Nor is it 
sufficient that there be mere implication. The repeal 
inust appear by necessary implication. “That it has not 
been expressly or by direct terms repealed is admitted; 
and the question resolves itself into the more narrow 
inquiry, whether it has been repealed by necessary impli- 
cation. We say by necessary implication, for it is not 
sufficient to establish that subsequent laws cover some or 
even all of the cases provided for by it; for they may be 
merely affirmative, or cumulative, or auxiliary. But there 
must be a positive repugnancy between the provisions of 
the new laws, and those of the old; * * *.” Wood v. 
United States, 16 Pet. (U. S.) 342, 362, 363. 

Sections 2518 to 2534, as contained in R. L. 1915, re- 
specting writs of error, did not refer alone to writs of 
error in criminal cases. They covered writs of error in 
civil cases as well. By section 2525 it was provided: 
“Writs of error in civil cases may be issued by the clerk 
of the supreme court or his deputies, as of right in term 
time or vacation, upon the application of any party to 
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the original cause or of any personal representative of a 
deceased party." The scope of section 2518, R. L. 1915, 
was not increased nor enlarged by the amendatory act. 
The authority of the clerk to issue writs of error remains 
directory and not mandatory, except in so far as section 
2525 as amended, taken together with section 2518 as 
amended, renders the duty of the clerk mandatory in 
respect to civil cases where the writ issues as a matter of 
right. That the application for a writ and the writ 
“may,” in the former case, and “shall,” in the latter, be 
in substantial terms prescribed by sections 2529 and 2530, 
respectively, as amended, has no controlling influence. 
Neither the inherent qualities of the writ nor its allow- 
ance by a justice of this court demand that such allow- 
ance be a part of the application for the writ or a part 
of the writ itself. Such allowance might properly be in- 
dorsed on the writ or be the subject of an independent 
order. That section 2518 as amended is in general terms 
and may be said to include writs of error in criminal 
cases does not create a repugnancy operating to repeal 
section 2526, the particular statute in respect to allowance 
of writs of error in criminal cases. They do not conflict, 
but on the contrary do and can consistently coexist. 

In the instant case the title of the amendatory act, the 
manner of the amendment, the subject-matter of the 
statutes amended and the absence of reference to section 
2526 clearly indicate that the legislature did not intend 
to repeal section 2526, but on tbe contrary intended that 
the supervisory control of writs of error in criminal cases 
by a justice of this court should continue as formerly. 

The rule of interpretation of general and particular 
statutes in respect to the same general subject-matter 
applies. “When two statutes cover, in whole or in part, 
the same subject-matter, and are not absolutely irrecon- 
cilable, no purpose of repeal being clearly shown, the 
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court, if possible, will give effect to both. Where, how- 
ever, a later act covers the whole subject of earlier acts 
and embraces new provisions, and plainly shows that it 
was intended, not only as a substitute for the earlier 
acts, but to cover the whole subject then considered by 
the legislature, and to prescribe the only rules in respect 
thereto, it operates as a repeal of all former statutes re- 
lating to such subject-matter, even if the former acts are 
not in all respects repugnant to the new act. But in 
order to effect such repeal by implication it must appear 
that the subsequent statute covered the whole subject- 
matter of the former one, and was intended as a substi- 
tute for it. If the later statute does not cover the entire 
field of the first and fails to embrace within its terms a 
material portion of the first, it will not repeal so much 
of the first as is not included within its scope, but the 
two will be construed together, so far as the first still 
stands.” 36 Cyc. 1077, title “Statutes,” par. b. “A gen- 
eral later (affirmative) law does not abrogate an earlier 
special one by mere implication. Generalia specialibus 
non derogant; the law does not allow the exposition to 
revoke or alter, by construction of general words, any 
particular statute, where the words of the two acts as 
compared with each other, are not so glaringly repugnant 
and irreconcilable as to indicate a legislative intent to 
repeal, but may have their proper operation without it. 
It is usually presumed to have only general cases in view 
and not particular cases -which have been already other- 
wise provided for by the general act * * *. Having al- 
ready given its attention to the particular subject, and 
provided for it, the legislature is reasonably presumed 
not to intend to alter that special provision by a sub- 
sequent general amendment, unless that intention is mani- 
fested in explicit language, or there be something which 
shows that the attention of the legislature had been 
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turned to the special act, and that the general one was 
intended to embrace the special cases within the previous 
one; or something in the nature of the general one mak- 
ing it unlikely that an exception was intended as regards 
the special Act." Endlich on the Interpretation of 
Statutes (1888), Sec. 223. See also Vanaku v. Moanauli, 
8 Haw. 381, 382; Territory v. Wills, 25 Haw. 747, 758. 

Plaintiff in error Wills predicates his claim of implied 
allowance of the writ in his case upon the facts that 
after the expiration of the time within which a writ of 
error might be prosecuted one of the justices of this court 
enlarged the time within which the record on appeal, 
under Rule 1 of this court, might be filed and on four 
different occasions approved stipulations between counsel 
extending the time within which to file briefs under 
Rule 3 of this court, and bases his claim of waiver by, 
and estoppel of, the Territory upon such stipulations, the 
general appearance of the Territory and its failure to 
take timely advantage of the defect. 

This court unquestionably has appellate jurisdiction by 
exceptions and writ of error in criminal cases properly 
brought before it and duly perfected according to law. 
Sections 2252 and 2526, being in pari materia, must be 
construed together. The issuance of a writ of error in a 
criminal case without the prior allowance by a justice of 
this court is prohibited. In this case the writ was not 
allowed. The writ was a nullity. Until allowance ihe 
jurisdiction of the court over the subject-matter of writs 
of error in criminal cases does not attach, “While under 
some statutes no judicial authority is required to author- 
ize the institution of proceedings in error, as a general 
rule, since after conviction the presumption of innocence 
no longer exists, a writ of error will not lie without an 
order of the court allowing it.” 17 C. J., title “Criminal 
Law,” Sec. 3366, pp. 98, 99. 


476 SUPREME COURT OF HAWAII. 


Opinion of the Court. . 


In Guarantee Trust Co. v. P. R. & N. E. R. R. Co., 160 
N. Y. 1, 5, the appeal was prosecuted without the prior 
allowance required by staiute. The court said: “It is, 
therefore, manifest that at the time when the notice of 
appeal was served, the appellants had no right of appeal, 
and, hence, the service of the notice was without author- 
ity, and a mere nullity. * * *" In S. S. Richmond Hill 
Co. v. Seager, 160 N. Y. 312, 315, the court said: “We are 
clearly of the opinion that a party has no right to appeal 
from an order or judgment which is not appealable with- 
out an allowance by the appellate division until such an 
allowance has been obtained. It is from and by virtue of 
the order of the appellate division that the appellant 
acquires his right to appeal. Before that order is granted, 
no such right exists, for until then it is prohibited by the 
Constitution." (In the instant case prohibited by the stat- 
ute itself.) “The order of the appellate division allowing 
an appeal is obviously a condition precedent to that right. 
Until it is obtained the right does not exist, and, hence, 
the notice of appeal served by the appellant anterior to 
obtaining such an order was a nullity and no valid appeal 
was taken.” In Farris v. State of Ohio, 1 O. St. 188, 189, 
the court said: “Instead of hearing the case, the district 
court should have dismissed it. We are not prepared to 
say that the allowance could be waived. We incline to 
think that it could not. The district court or any judge 
of the supreme court has power, ‘on good cause shown, to 
issue writs of error. 50 Ohio L. 69, sec. 13; Curwen’s 
Stat. chap. .. sec. .. Whether by force of other parts 
of the statute, a writ of error is not a writ of course, in 
a civil cause, is a question about which there is a diversity 
of opinion; but there is no question but that in a criminal 
case the writ must be allowed. The power given to issue 
it is a power to issue it ‘on good cause shown, and it 
would seem that the jurisdiction of the court depends 
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upon its being allowed. * * * The judgment of the dis- 
trict court must be reversed; and as this is done for the 
reason above stated without regard to the other points, the 
parties will stand as if no writ of error to the common 
pleas had ever issued. It will be time enough to deter- 
mine whether the common pleas erred when a writ of 
error shall have been allowed." In State v. Boyle, 25 Md. 
509, 519, the court said: “Without such a writ, issued by 
a competent tribunal, this court has no jurisdiction or 
power to review a judgment rendered by a circuit court 
in a criminal case. In this case the supposed writ of 
error, upon which the proceedings of the circuit court 
have been brought before us to review, appears upon 
inspection not to have been issued by any competent tribu- 
nal. It does not appear to have been issued or authorized 
by the circuit court, sitting as a court of chancery, but 
was issued and signed only by the clerk without the attes- 
tation of the judge, and is not authenticated by the official 
seal. There is no authority given by the code or by any 
statute to the clerk to grant a writ of error; nor is the 
writ before us in confromity with the established practice 
in Maryland.” In the case of Wright v. State, 14 So. 
(Fla.) 48, appeal by writ of error was taken from the 
denial of a writ of habeas corpus. The clerk of the circuit 
court of the county issued the writ. The court said: 
“There was no allowance or grant of the writ by this 
court, or by any of its justices, or the circuit judge, as 
provided by section 1780, Rev. St., and consequently the 
writ is a nullity, and we have no jurisdiction of the 
cause.” In Speed v. Fry, 128 S. W. (Ark.) 854, 855, the 
court said: “This court has held that the appellee may 
waive the want of an affidavit for appeal in the circuit 
court by failing to move to dismiss. * * * The reason 
is that the affidavit and prayer for appeal is a regulation 
for the sole benefit of the appellee. But the order of the 
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probate court granting the appeal is a prerequisite to the 
right of the circuit court to exercise jurisdiction, and for 
that reason cannot be waived.” In Drainage District 
No. 7, etc., V. Stuart, 147 S. W. (Ark.) 460, 463, the court 
said: “These statutory requirements are essential to juris- 
diction; and therefore they cannot be waived. This is a 
special statutory proceeding; and, the statute having pre- 
scribed the manner in which the appeal shall be taken, it 
supersedes the general statute upon the subject of ap- 
peals * * *. The statute prescribing the method of tak- 
ing appeals in these cases must be followed substantially, 
in order to give the court jurisdiction. * * * Under the 
general statute, the filing of an affidavit for appeal is not 
jurisdictional, and therefore may be waived by failure to 
have the trial court rule on a motion to dismiss, embody- 
ing in the motion such objection. The record in this case 
fails to show that there was a prayer for an appeal, which 
was granted by the county court. This court has often 
held that, in order to invest a court with jurisdiction, it 
is necessary that it appear that the appeal was prayed 
for and granted in the lower court." In Barrel v. Trans- 
portation Co., 3 Wall. (U. S.) 424, the court said: “The 
filing of it" (a petition for appeal) “in the clerk's office, 
even if it could be regarded as addressed to the circuit 
court, would be of no avail, unless accompanied by an 
allowance of an appeal by that court; and in the case 
before us there was no allowanee." 

In the instant case the writ was not allowed. No 
orders were made by this court; no stipulations approved; 
in fact no steps were taken by the parties or the court 
(other than the issuance of the writ itself by the clerk) 
until after the expiration of the six months period within 
which the writ might be prosecuted. The situation was, 
and the result is, in all respects the same as in the case of 
the failure to present a bill of exceptions within the time 
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limitation fixed by statute. Former adjudication of this 
court might well be repeated here. “He is empowered to 
allow the bill only if it is presented during the term or 
within ten days thereafter, although he may allow further 
time for its presentation; but if an extension has not in 
the meantime been allowed how does the case stand at or 
immediately after the expiration of the ten days? Is not 
the power then exhausted and is not the time for present- 
ing the bill at an end? We think both questions must be 
answered in the affirmative. If not, what is it that has 
extended the time and what that has kept the power alive? 
In this case, the ten days expired not later than Novem- 
ber 7, 1901. In the interval between that day and 
November 20th following, did the defendant have any 
right to file a bill of exceptions? We think clearly not; 
* * * Tf the extension attempted in this case is valid so 
would a similar one be which is given six months or a 
year after the expiration of the ten days. We cannot 
believe that it was the intention of the legislature to 
authorize such a procedure. The mere consent of the 
parties could not, of course, confer jurisdietion when none 
otherwise existed." Kapiolani Est. v. Peck & Co., 14 
Haw. 580, 582, 583. 

Allowance by implication, waiver by the Territory of 
the defeet and its estoppel by failure to take advantage 
thereof, are beside the point. The writ of error was a 
nullity; the time limitation within which the writ might 
be prosecuted had expired, and neither the acts of a jus- 
tice of this court nor of counsel could revive a right which 
had. been lost by lapse of time. 

The cases cited and relied upon by counsel for plaintiff 
in error to the effect that defects on appeal, even of the 
gravity of failure to prosecute the same within the time 
limitation fixed by statuie, may be waived, are all cases 
in which the writ issued as a matter of right, and, if 
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applicable in civil cases, are not applicable in criminal 
cases, in this jurisdiction, in the face of the plain inhibi- 
tion of the statute that no writ of error shall issue unless 
allowed by a justice of this court. “As a rule the order 
allowing an appeal must be made or entered within the 
time prescribed by statute; and although there are some 
decisions to the contrary,” (here follow some of the cases 
cited and relied upon by plaintiff in error) “it is generally 
held that a court cannot allow an appeal * * * after 
expiration of the time for appealing * * *.” 3 O. J. 
title “Appeal and Error," Sec. 1122, p. 1096. Upon 
expiration of the six months period no action of this 
court could revive a nullity. Nor could the acts of the 
defendant in error, either expressly or by implication, 
confer that right. Moreover, in the justices of this court, 
and not in the court, is reposed the authority of allowance 
of writs of error in criminal cases. 

The requirement of a prior allowance by a justice of 
this court and the express prohibition against the issu- 
ance of any writ without such allowance were intended 
by the legislature for the protection of the Territory, that 
is to say, of the community generally. It cannot be waived 
by the prosecuting department of the government or by 
the courts. For some years past the feeling has been 
growing amongst serious-minded men of ability that per- 
haps there is something lacking either in the laws relating 
to offenses and to criminal procedure or in the adminis- 
tration of those laws by the courts. In many parts, if not 
generally throughout the land, complaint is made that 
crime is on the increase and that the government seems 
unable to restrain it and hold it in check. While these 
facts do not make the law any different today from what 
it has been at any other time during the existence of our 
statute, they at least should lead courts to be alert in 
requiring observance of such safe-guards as are to be 
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found in existing legislation against unjustifiable appeals 
and delays in criminal cases. 

This court is now without jurisdiction of the subject- 
matter of the within writ. 

In the Ruiz case judgment was entered in the court 
below on January 17, 1921. The writ was issued out of 
this court on June 3 following. On June 20, 1921, upon 
motion duly made by the plaintiff in error in that behalf, 
the chief justice of this court allowed an amendment of 
the assignments of error theretofore filed, incorporating 
therein two additional assignments of error. On July 1, 
and August 1, 1921, plaintiff in error was granted addi- 
tional time within which to file his opening brief. In the 
former case the order was signed by a justice; in the 
latter by the chief justice. On September 3, October 5 and 
November 2, 1921, stipulations extending the time of the 
Territory to file its brief were approved by the same jus- 
tice, who, on December 10, 1921, also signed an order 
extending the time of the plaintiff in error to file his reply 
brief. Briefs of both parties were exchanged and no objec- 
tion was made at any time by the Territory until the case 
was called for argument and then only after the sugges- 
tion of the court as hereinbefore related. It is upon these 
facts that the plaintiff in error bases his claim of implied 
allowance of the writ and waiver by the Territory. 

Plaintiff in error treats the subject of the allowance of 
a writ of error by a justice of this court as though it were 
a mere perfunctory act granted as of course upon applica- 
tion. His claim apparently is that acts consistent with 
the existence of the writ imply its allowance. But other 
considerations are involved in the allowance of a writ of 
error than mere active or passive recognition of its issu- 
ance or existence and it is from the considerations 
involved that the presence or absence of implied allowance 
must be determined. Whether one act implies consent to 
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another act depends on whether both acts are so corre- 
lated that consent to the latter act is the natural con- 
comitant or result of the performance of the former. But 
in order to determine their correlation there must first be 
understood the considerations that involve each act and 
what considerations, in whole or in part, are common to 
both so that from the performance of one we are led to the 
inevitable conclusion that consent to the other was 
intended. 

Implication is defined: “Act of implicating; involve- 
ment; close connection or combination; that which is 
implied or involved; an inference.” 

We can readily appreciate instances in which the 
allowance of an appeal might be implied from accepting 
security or fixing a bond on appeal. But how can it be 
said that the enlargement of the time within which the 
record on appeal may be filed in this court, or the exten- 
sion of time within which briefs may be filed, “involves 
close connection or combination” with, or bears “infer- 
ence” to, the allowance of a writ of error? The one act 
involves merely the discretion of a justice of this court in 
the enforcement of the time limitations fixed by the rules 
of this court in regard to filing the record on appeal and 
filing briefs. The other involves judicial discretion. To 
allow, implies the right to refuse. The act contemplates 
knowledge of what is to be permitted. It is the act of a 
justice of this court in respect to à process of this court. 
It is a judicial act in contradistinction to a ministerial 
act, and above all it involves the consideration of probable 
error by the trial court. 

Section 2526 is silent as to the considerations that 
should influence a justice of this court in either allowing 
or refusing a writ of error in a criminal ease. The statu- 
tory right of appeal in criminal cases is affirmatory, how- 
ever, of the similar remedy at common law and it is to the 
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common law that we must look for the meaning of the 
word “allowed,” as found in this section. “The writ of 
error is a common law method of carrying up for review 
a criminal case from an inferior to a superior court. * * * 
The granting of it was in the discretion of the crown and 
was not usually opposed by the attorney-general. It was 
conceived of as merely the modification of the royal power 
to pardon, and the crown, having thus expressed its wil- 
lingness to reverse, the king's bench usually reversed upon 
slight or trivial objections, or upon no error at all. Sub- 
sequently it was determined that the writ was a matter of 
right and not of favor, although it still remained, in 
theory at least, in the royal discretion. Hence the court 
of king's bench would not grant the writ unless the attor- 
ney-general issued the fiat; and, although in a proper 
case, that is, where there was probable cause of error, the 
fiat was required to be issued, yet the attorney-general was 
io determine on his own responsibility whether such a 
case was presented, and neither the court of king's bench 
nor the lord chancellor would review his determination. 
ITowever, in a misdemeanor case, it might be that the 
court would order him to grant the writ. Thus, as a 
general rule, the writ was granted as of right in all cases 
brought for a misdemeanor upon probable cause, but could 
not be sued out to reverse a conviction for treason or 
felony except upon allowance." 17 C. J., title *Criminal 
Law," Sec. 3259, pp. 11, 12. Lord Mansfield in Rer v. 
Wilkes, 4 Burr. 2527, 98 Eng. Rep. 327, 339, said: “Till 
the 3d of Queen Ann. a writ of error in any criminal case 
was held to be merely ex gratia. Lord Keeper lays it 
down ‘that a writ of error in a criminal matter was ex 
gratia Regis, in all cases,’ and said, ‘he had a collection of 
several cases out of the old books of the law, that were 
given him by Lord Chief Justice Hales, whieh shew that 
writs of error in criminal cases are not grantable ex 
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debito justitiae, but ex gratia Regis; and in such a case, 
a man ought to make application to the King, and he will 
then refer it to the counsel; and if they certify that there 
is error, the King will not deny a writ of error. It was 
never granted, except when the King, from justice, where 
there really was error, or from favour, though there was 
no error, was willing the outlawry should be reversed. 
After a writ of error was granted, the Attorney-General 
never made any opposition; because either he had certi- 
fied ‘there was error,’ and then he could not argue against 
his own certificate; or the Crown meant to show favour, 
and then he had orders ‘not to oppose.’ The King, who 
alone was concerned as the prosecutor, and who had the 
absolute power of pardon, being willing that the outlawry 
should be reversed, this court reversed upon very slight 
and trivial objections, which could not have prevailed if 
any opposition had been made, or if the precedent had 
been of consequence. * * * But in the 3d of Queen 
Ann. ten of the judges were of opinion ‘that in all cases 
under treason and felony, a writ of error was not merely 
of grace; but ought to be granted.’ Price and Smith were 
of a contrary opinion, ‘that a writ of error was of grace 
only, in all criminal cases.’ The ten did not mean ‘that it 
was a writ of course; but that, ‘where there was prob- 
able error, it ought not to be denied.’ It cannot issue now, 
without a fiat from the Attorney-General; who always 
examines whether it be sought merely for delay, or upon 
a probable error.” See also Regina v. Soley, 2 Salkeld 
594, 91 Eng. Rep. 503; Crosby’s Case, 3 Wils. K. B., 188, 
95 Eng. Rep. 1005. 

Similar statutes have been elsewhere interpreted. In 
People v. Rogers, 13 Abb. Prac. 370, 374, the court said: 
“The counsel for the prisoner were mistaken in supposing 
that the prisoner is entitled to the writ of error as a mat- 
ter of right. On the contrary, the statute especially pro- 
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vides that ‘writs of error upon judgments rendered on any 
indictment for a capital offense shall not issue unless 
allowed by one of the justices of the supreme court * * *.’ 
The power conferred by the statute to allow a writ of 
error in a criminal case, is a high judicial power, and the 
exercise of such power depends, not upon the discretion 
of the judge, but upon the particular case out of which 
such power arises. Before allowing the writ the judge 
should be satisfied that there is probable cause at least, 
to believe that the appellate court would reverse the judg- 
ment.” In Lavett v. The People, T Cow. (N. Y.) 339, 343, 
the court said: “Our statute * * * enacts that writs of 
error in all civil cases, and in criminal cases not capital, 
shall be considered as writs of right; and issue of course; 
subject to the regulations prescribed by law; and in all 
capital cases, writs of error shall be considered as writs 
of grace; and shall not issue but by order of the chan- 
cellor, made upon motion or petition, notice whereof 
shall be given to the attorney general, or prosecutor for 
the people. In these cases writs of error are writs of 
right, as distinguished from writs of grace. * * * These 
writs of error have issued irregularly; and must be 
quashed.” In Colt v. People, 1 Park. Cr. Rep., 611, 617, 
the court said: “This provision of the statute” (allow- 
ance of writs of error) “necessarily implies a duty on the 
part of the officer to whom the application for the allow- 
ance of the writ is made, to disallow the same if he has 
no reason to doubt the legality of the conviction of the 
prisoner. * * * Having therefore arrived at the conclu- 
sion that there is no probable cause for supposing that 
there is any error in the judgment in this cause, or any 
reason to doubt that the prisoner had been properly con- 
victed * * *.” In Commonwealth v. Winnemore, 2 
3rewst. (Pa.) 378, 383, the court said: “I have looked 
into the exceptions presented by the prisoner’s counsel 
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with care and anxiety, and seeing no reason for a doubt 
about the accuracy of the ruling of the learned judges of 
the Oyer and Terminer who tried this case, I find myself 
bound to refuse the allocatur for a writ of error.” Bee 
also Commonwealth v. Profit, 4 Bin. (Pa.) 423, 427; 
United States v. Plumer, 27 Fed. Cas. No. 16,056, pp. 
561, 573. 

We unqualifiedly hold that under section 2526 R. L., 
1915, before a writ of error can be allowed in a criminal 
case by a justice of this court he must be satisfied of 
probable error by the trial court. 

Obviously there is nothing in common between enlarg- 
ing the time for filing a record on appeal or extending 
the time to file briefs and the allowance of a writ of error 
in a criminal case. The judicial discretion exercised in 
each instance is widely different and unrelated. The only 
connection that exists is that the orders referred to, grant- 
ing time, assume the existence of the writ. But that 
assumption is consistent with the further assumption that 
a justice other than the one so granting time previously 
allowed its issuance. 

Further, while the statute does not prescribe any for- 
mal method of allowance, it must appear affirmatively 
from the record and not be left to conjecture or surmise. 
Before allowance by implication will be recognized it must 
appear that the act or acts, upon which the allowance of 
the writ is sought to be implied, contemplated allowance 
in the sense of the determination of probable error. The 
converse of the situation is better understood from the 
language of the court in Nicholson v. Chicago, 18 Fed. 
Cas. No 10,248, p. 208: “It may be true that counsel for 
the city did not come to the court and formally say, ʻI 
ask for an appeal, and the court did not formally say ‘the 
appeal is allowed,’ but the counsel for the city came into 
court and intimated to the court and gave the court to 
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understand that the city intended to appeal. The court 
so understood it and when the court approved of the bond 
the court did it upon the understanding that the city 
desired to take an appeal and intended to prosecute it.” 

It nowhere appears in the instant case that the justice, 
when he granted the time in respect to filing the record 
on appeal and filing briefs, understood that his allowance 
of the writ was requested or that in the granting of the 
time he was allowing the writ. The justice certainly 
never so understood it and in making the orders and 
approving the stipulations did not do it upon the under- 
standing that the plaintiff in error was requesting the 
allowance or that he in so acting was granting an allow- 
ance of the writ of error. 

There being an entire absence of connection between 
the acts of the justices in granting time and the consider- 
ations involved in the allowance of a writ of error we 
fail to see how an allowance can be inferred or implied. 

Plaintiff in error asserts as another ground for implied 
allowance that “it has been the practice of this court for 
some time past to issue writs of error in criminal cases 
without any formal: allowance by any justice of this 
court." Examination of the records of the court, how- 
ever, reveals that since the passage of Act 44, S. L. 1919, 
it has been the uniform practice of plaintiffs in error in 
criminal cases to secure the formal allowance of the writ 
by a justice of this court. Of thirteen writs prosecuted 
during that period in but three instances did the plaintiff 
in error fail to secure such allowance. "These three are 
the cases herein involved, of which two are represented 
by the same counsel. He also cites the Chee Siu case 
(No. 1296) as a similar instance. In that case the allow- 
ance by the chief justice is indorsed on the face of the 
writ. 

As to the contention of plaintiff in error that the fault, 
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if any, was that of the clerk in failing to secure the allow- 
ance of the writ, for which the plaintiff in error should 
not suffer, its absence was as apparent to counsel for 
plaintiff in error as to the clerk. It was the duty of 
counsel, and not of the clerk, to see that the prerequisites 
to its issuance had been complied with. We know of no 
statute, and our attention has been directed to none, that 
requires this duty of the clerk. 

The motion of the plaintiff in error for an order of 
allowance nunc pro tune comes too late. 3 C. J., title 
“Appeal and Error," Sec. 1122, p. 1096. Moreover, such 
an order contemplates the existence of an allowance, 
express or implied, which the record does not sustain. In 
Guarantee Trust Co. v. P. R. & N. E. R. R. Co., supra, 
where a similar motion was made, the court on page 7 
said: “Moreover, there having been no previous order 
allowing an appeal, the appellate division had no author- 
ity to grant such an order nune pro tune. The theory 
upon which an order may be granted to take effect as of 
a previous date, is that some ruling has been made which 
was not properly, or was improperly, entered. A court 
has no power to have a new order or ruling so entered, 
thus bringing into the record an element which did not 
previously exist. The facts must exist, and then if the 
record of them is imperfect or incomplete, it may be 
amended, but if the record shows the actual facts then no 
order can be properly made changing them so as to take 
the place of an act that was required to be previously 
performed. While the court may record an existing fact 
nune pro tunc, it cannot record a fact as of a prior date 
when it did not then exist.” 

In the Sunico case the judgment was entered in the 
trial court on October 18, 1921. The writ was issued 
November 28, 1921. Similar orders extending the time 
within which to file the record on appeal and to file the 
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briefs were made. There is nothing in this case to distin- 
guish it from the Ruiz case. 

It is ordered that the writ issued in each case be and 
the same is hereby dismissed. 

C. S. Davis (Brown, Cristy € Davis, on the brief) for 
plaintiff in error Wills. 

H. E. Stafford, First Deputy City and County Attorney, 
for the Territory—defendant in error. 

C. S. Davis (Brown, Cristy & Davis and Eugene Mur- 
phy on the brief) for plaintiff in error Ruiz. 

E. R. Bevins, County Attorney of Maui (Wendell F. 
Crockett, Deputy County Attorney of Maui, with him on 
the brief), for the Territory—defendant in error. 

E. J. Botts for plaintiff in error Sunico. 

H. E. Stafford, First Deputy City and County Attorney 
(W. H. Heen, City and County Attorney, with him on the 
brief), for the Territory—defendant in error. 
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Time—construction of word “from” in denoting, in a lease. 


In a demise for a term of thirty years commencing. “from the 
1st day of July, 1882,” reserving rental payable in advance and 
providing that "the second payment of the said rent" shall be 
made on the 1st day of July next ensuing the day last afore- 
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said, the word “from” is used in an inclusive sense and the last 
day of the term is June 30, 1912 


LANDLORD AND TENANT—construction of subleasc—as between lessee 
and sublessee. 


As between the original lessee and one to whom he demises a 
part of the same property for all of the unexpired term of the 
original lease, the transaction is to be regarded as a sublease, 
and not as an assignment pro tanto, when it appears that the 
parties so intended. 


OPINION OF THE COURT BY PERRY, J 


3y an instrument dated July 1, 1882, the commissioners 
of crown lands of the Kingdom of Hawaii leased to one 
Kapooloku (Her Royal Highness Princess Poomaikalani ) 
three separate tracts of land, one being called Kauamoa 
and situate at Waikiki; another being called Piliamoo, 
also situate at Waikiki and the third being called Puahia, 
situate at Manoa, all on this island. By mesne assign- 
ments this lease passed to the Kapiolani Estate, the pres- 
ent defendant. 

Kapooloku, by an instrument dated July 1, 1889, did 
“convey by lease" the land of Puahia above mentioned 
“and to hold the said lease unto" one Keawe and eleven 
other persons; and by mesne assignments the interest 
ereated by this latter instrument passed to the present 
plaintiffs On January 16, 1911, the Kapiolani Estate, 
Limited, being in arrears as to the rent reserved under 
the lease from the commissioners of crown lands, that cor- 
poration and the present plaintiffs were ejected from the 
land of Puahia at the instance of the Territory of Ha- 
waii, the successor in interest to the commissioners of 
crown lands. A few days prior to this dispossession the 
plaintiffs had paid to the Kapiolani Estate, Limited, all 
of the rent reserved under the lease to Keawe for a period 
of time extending several months bevond the 16th day of 
January, 1911, all prior renis having been faithfully paid 
by the lessees under the lease to Keawe. "The present 
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plaintiffs thereupon brought the present action for re- 
covery from the Kapiolani Estate, Limited, of the dam- 
ages suffered by the plaintiffs by reason of the disposses- 
sion and the earlier determination of the lease to Keawe 
thereby effectuated. 

The foregoing and all other material facts in this opin- 
ion stated were presented to the jury at the trial under 
stipulation of the parties to the action; and the plaintiffs 
thereupon rested. The defendant moved for a nonsuit 
and the motion was granted and judgment was entered 
accordingly. The case comes to this court on exceptions 
from that ruling and judgment. 

The theory underlying the nonsuit was that the lease 
to Keawe operated in law as an assignment pro tanto of 
all of the interest of Kapooloku in Puahia under the 
lease from the commissioners of crown lands; that the 
relation of landlord and tenant did not exist between the 
Kapiolani Estate, Limited, and the present plaintiffs and 
that therefore this action would not lie in favor of the 
plaintiffs and against the defendant. 

Of importanee in determining whether the lease to 
Keawe constituted an assignment pro tanto of the orig- 
inal lease from the commissioners or merely a sublease is 
the ascertainment of whether or not in the lease to Keawe 
Kapooloku reserved to herself a part, however short, of 
the term of the original lease. The lease from the com- 
missioners was “for and during the term of thirty vears, 
to commence from the 1st day of July, 1882," while the 
lease to Keawe was “for the term of twenty-three years 
commencing from the day of the date of this instrument" 
(July 1, 1889) “and ending on the 30th day of June, 
1912." There can be no doubt that under the latter in- 
strument the lessees were entitled to hold the demised 
property throughout the 30th day of June, 1912. Under 
the lease from the commissioners, what was the last day 
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of the term? The only two possible alternatives are the 
30th day of June, 1912, and the 1st day of July of the 
same year. The term of thirty years being expressed to 
commence from the 1st day of July, did the term include 
or exclude that day? In denoting time the word “from” 
may be correctly used either as excluding or as including 
the day with reference to which it is used. This being the 
case it would seem that whether in a given instance it is 
used as inclusive or as exclusive would be a matter of in- 
terpretation of the instrument in view of all of its provi- 
sions and the light afforded thereby. This is the view 
of what seem to us to be the better authorities on the 
subject. As expressed by one court, the true rule seems to 
be “that the words ‘from the day’ may either include or 
exclude that day, according to the text and the subject- 
matter, and the court will construe it so as to effectuate 
the intentions of the parties and not to destroy them.” 
Meeks v. Ring, 4 N. Y. S. 117, 118. To the same effect are 
Deyo v. Bleakley, 24 Barb. 9, 11; Taylor v. Brown, 40 
N. W. (Dak.) 525, 530; MeGinley v. Laycock, 94 Wis. 205, 
209. The commissioners’ lease was “made this Ist day of 
July, A. D. 1882," reserves a rental of $220 per year and 
provides that the lessee shall pay the same “from and im- 
mediately after the commencement of the said term and 
during the continuance thereof * * * in advance," and that 
“the second payment of the said rent" shall “be made on 
the 1st day of July next ensuing the day last aforesaid." 
If the second day of July was to be the first day of the 
term demised the second day of July would also be the 
first day of each year which the payment of rent was to 
cover and even under the requirement of an annual pay- 
ment in advance it would ordinarily and naturally not be 
provided that the payment should be made before the be- 
ginning of the year. Ordinarily the provision would be 
under these circumstances that the payment would be on 
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the first day of the year or other periodical term to be 
covered by the rent paid. 

We think that it sufficiently appears from the text of 
this instrument that the word from was used in its inclu- 
Sive sense and that therefore the last day of the term . 
should be June 30, 1912. In other words, the original 
lessee in and by the lease to Keawe demised the whole 
of the term to which she was entitled under the original 
lease. It is held by what appears to be a preponderance 
of the authorities that when this course is pursued the 
transaction constitutes, as between the original lessor 
and the last lessee or the assignee of the lease, an assign- 
ment of the lease and not a sublease; and also that when 
the question arises as between the original lessor and the 
last lessee it is immaterial that the rent reserved by the 
lease to the last lessee is greater than that reserved by the 
original lease and that a right is reserved for reentry for 
condition broken. “Any conveyance by a lessee of his 
whole interest in demised premises, leaving no reversion- 
ary interest in himself, operates as an assignment regard- 
less of the form of the instrument of transfer.”  McLen- 
nan v. Grant, 8 Wash. 603, 608. Quoting from 1 Woodf. 
Landlord & Tenant, 258, the court in Craig v. Summers, 
47 Minn. 189, 191, 192, says: “An assignment, as contra- 
distinguished from a sublease, signifies a parting with the 
whole term; and whenever the whole term is made over 
by the lessee, although in the deed by which that is done 
the rent and a power of reentry for non-payment are re- 
served to himself, yet the instrument amounts to an as- 
signment, and not a sublease; and in such case the per- 
son to whom it is made over may sue the original lessor 
or his assignees of the reversion, or be sued by them, as 
assignee of the term, on the respective covenants of the 
original lease which run with the land, even though new 
covenants are introduced into the assignment." The rule 
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has often been stated substantially to this effect. Where 
the lease granted by the original lessee deals with a part 
only of the land demised to him the transaction is re- 
garded as an assignment pro tanto upon the theory that it 
is the quantity of the interest that passes, and not the 
amount of the land affecied thereby, which determines 
whether the transaction is an assignment of the original 
lease or is a sublease. See, for example, 18 A. & E. Ency. 
656, 657; 24 Cyc. 976; and Cook v. Jones, 96 Ky. 283, 292. 

There is, however, a respectable minority of courts 
which hold that the reservation of a right of re-entry upon 
condition broken is a reservation of a contingent interest 
or estate in the land and that therefore the transaction 
does not pass the entire interest of the original lessee and 
is a sublease only. Which is the better rule, upon reason, 
we need not consider, for in the case at bar the question 
does not arise as between the original lessor and the last 
lessee. So also, for the same reason, what would be the 
effect of the unusual provision in the lease to Keawe 
which appears to authorize a termination of the tenancy 
in so far as any one or more defaulting lessees are con- 
cerned and which further authorizes the substitution by 
the original lessee of one or more other persons in place 
of such defaulting lessees, need not be determined. 

Many of the authorities which declare the law as above 
recited, reaching the conclusion that the transaction is to 
be regarded as an assigninent of a lease and not as a sub- 
lease, make no distinction with reference to the parties be- 
tween whom the question arises. The distinction, how- 
ever, to which attention is called by some of the author- 
ities on the subject appeals to us as being sound and that 
is, that as between the original lessee and the person to 
whom he leases the transaction is to be regarded as a 
sublease if the parties so intended. Resort to this dis- 
tinction is had by courts in order, doubtless, to enable 
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them to effectuate justice and equity. When the original 
lessee demises to another, both parties intending to create 
thereby as between themselves the relation of landlord and 
tenant; and when in pursuance of such a lease and such 
an intention the parties deal with each other for a long 
period of time as though they were landlord and tenant 
and the tenant pays to the original lessee, and the latter 
as landlord accepts, all of the rents due from time to time 
in accordance with the terms of their contract; and when 
under these circumstances the original lessee, after 
having received from the tenant the rent due for several 
months in advance, defaults in his obligations to the 
original lessor and by reason of that default is ousted, to- 
gether with his tenants, from the possession of the prop- 
erty,—it would result in injustice and inequity to the 
subtenants to permit the original lessee to successfully 
claim that he had no further interest or place in the trans- 
action after the execution of his lease to the sublessee. 
To so hold would enable him to reap the fruits and the 
benefits of his contract and at the same time to escape its 
burdens and obligations. 

“Tt is also well settled that the same instrument may in 
law constitute an assignment of the term, as between the 
original lessor and the assignee, and also the relation of 
landlord and tenant between the parties to the second 
demise. * * * This distinction seems to be lost sight of in 
some of the cases.” Craig v. Summers, 47 Minn. 189, 192. 

“The effect, therefore, of a demise by a lessee for a 
period equal to or exceeding his whole term is to divest 
him of any reversionary right and render his lessee liable, 
as assignee, to the original lessor; but at the same time 
the relation of landlord and tenant is created between 
the parties to the second demise if they so intended.” 
Stewart v. Railroad, 102 N. Y. 601, 608. 

*However, as between the lessee and one who takes 
a conveyance of the whole term the transfer will operate 
as a sublease, when such is clearly the intention of the 
parties as evidenced by their contract, but this is not con- 
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clusive upon the original lessor, as to whom the transac- 
tion is an assignment." 7 A. & E. Ann. Cas. 539, n. 

“Questions similar to this have frequently arisen in 
the courts and there is an apparent confliet in the de- 
cisions which can be in the main resolved by separating 
those cases wherein the controversy arose between the 
original tenant and his lessee or assignee from those 
wherein the controversy was between the original land- 
lord and the lessee or assignee of his tenant.” Jordan v. 
Scott, 177 Pac. (Cal.) 504, 506. 

“In a suit between” the owner and “the sublessee a 
construction of the sublease as an assignment would be 
correct; but, where the controversy arises between the 
lessee and subienant the transfer will be held to operate 
as a sublease rather than an assignment when such is 
clearly the intention of the parties to the contract.” Frith 
v Wright, 173 S. W. (Tex.) 453, 454. To the same effect 
are 1 Taylor, Landlord & Tenant (8th ed.), p. 17, n; 24 
Cyc. 976; and 16 R. C. L. Sec. 320. 


In Weander v. Claussen Brewing Ass’n., 42 Wash. 226, 
relied upon by the defendant, the court did not recognize 
this distinction. Upon the reasoning above stated, we 
prefer not to follow that decision. 

In the case at bar the facts above related amply demon- 
strate that it was the intention and understanding of both 
parties to the last demise that the transaction between 
them was a sublease and that the relation of landlord and 
tenant was thereby brought into existence between them. 
In this controversy between them, to which the commis- 
sioners of crown lands and their suecessor, the Territory 
of Hawaii, are not parties, the transaction must be re- 
garded as a sublease. "Viewing, then, the instrument in 
question as a sublease a covenant of quiet enjoyment is 
to be implied from the fact of leasing. 


*With respect to estates less than freehold, covenants 
for title were from the earliest times implied not only 
from the words of leasing, such as ‘demisi,’ ‘concessi,’ or 
the like, but even from the relation of landlord and ten- 
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ant, and such is the law at the present day, unless where, 
as in some of the United States, it has been altered by 
legislation." Rawle’s Covenants, Sec. 212. 

“The covenants for title thus implied from the words 
of leasing were and are two—first a covenant that the 
lessor has the power to demise, and secondly a pect 
for quiet enjoyment." Ib. Sec. 273. 

*In every lease there is an implied covenant of quiet 
enjoyment." Duff v. Wilson, 69 Pa. 316, 318. To the 
same effect see Knapp v. Marlboro, 29 Vt. 280, 286; Wade 
v. Halligan, 16 IH. 507, 511; and Maeder v. Carondelet, 
26 Mo. 112, 115. 


Upon the admitted facts stated to the jury the plain- 
tiffs were entitled to recover the damages resulting to 
them from the defendant's failure to preserve its title as 
lessee and from the consequent ousting of the plaintiffs by 
the Territory of Hawaii. It was therefore error to grant 
the nonsuit. 

The exceptions are sustained and the cause is remanded 
to the circuit court for a new trial. 

W. W. Thayer for plaintiffs. 

J. Lightfoot for defendant. 
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FATHER H. VALENTIN AND HAWAIIAN TRUST 
COMPANY, LIMITED, TRUSTEES UNDER THE 
WILL AND OF THE ESTATE OF JOHN ENA, 
DECEASED, vr. MARY ENA BRUNETTE, ET AL. 


No. 1310. 
MOTIONS FOR ALLOWANCE OF ATTORNEYS’ FEES. 
Hearn Jviy 1, 1922. Decipen Jery 5, 1922. 


EDINGS AND PERRY, JJ., AND CIRCUIT JUDGE BANKS, 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Per Curiam: Motions have been filed by the attorneys 
for the life-tenants and for the remaindermen respectively 
for allowance of counsel fees to be paid out of the corpus 
of the estate. 

This was a bill in equity by trustees under a will for 
instructions as to whether and to what extent moneys ex- 
pended (a) in satisfying the widow’s statutory dower, as 
valued and admeasured by a court of equity, and (b) in 
meeting special assessments levied by the government for 
street improvements should be paid out of the principal 
and or out of the income of the estate. The trustees made 
the life-tenants and the remaindermen, to whom under 
the will of the decedent creator of the trust the beneficial 
interests in the property were devised, parties to this 
suit. in order, doubtless, to bind them. This court, re- 
versing the trial judge in part and sustaining him in part, 
decided that both the principal and the interest of the 
sums paid for the extinguishment of the dower should be 
paid out of the income of the estate, that the expenditures 
for street improvements of a permanent nature should 
be paid out of principal, that the cost of those of a non- 


VALENTIN r. BRUNETTE, 26 Haw. £98. 499 


Opinion of the Court ` 


permanent nature should be borne by the income and 
that the interest on the cost of the street improvements 
should be paid out of the income. The questions pre- 
sented by the bill were without precedent in this jurisdic- 
tion and considerable confusion was injected into the case 
by reason of the earlier decree of the court of equity 
which authorized the trustees to mortgage the principal 
of the estate in order to raise funds to extinguish the 
claim of dower. The appearance of the life-tenants and 
the remaindermen was made necessary by the uncertainty 
of the trustees as to their duty in the premises and by 
their petition for instructions. The appearance of these 
parties, with their conflicting claims, their evidence and 
their arguments, was of assistance to the court in its 
determination of the duty of the trustees, In other 
words, the proceeding was for the benefit of the estate 
and in the interest of all parties concerned. 

Under these circumstances the case falls within the 
rule laid down, under somewhat conflicting authorities 
elsewhere, in Evans v. Garrie, 23 Haw. 694. It seems to 
us just and equitable that counsel for the two sets of 
parties named should be paid their fees out of the corpus 
of the estate. 

With the aid of the evidence adduced on the point and 
upon our knowledge of the proceedings had and the 
results attained, the attorneys for the life-tenants are 
allowed a fee of one thousand dollars ($1000.) and those 
for the remaindermen a fee of fifteen hundred dollars 
($1500.), both to be paid by the trustees out of the 
corpus of the estate. 

A. G. Smith, W. B. Lymer and Marguerite K. Ashford 
for the motions. 

AM. F. Prosser and B. L. Marr for the trustees. 
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DUKE P. KAHANAMOKU v. ADVERTISER PUB- 
LISHING COMPANY, LIMITED, AN HAWATIAN 
CORPORATION. 


No. 1385. 


EXCEPTIONS FROM CIRCUIT COURT Firsr CIRCUIT. 
Hon. J. T. DzDorr, JUDGE. 


ARGUED May 26, 1922. Drcmxp Jury 11, 1922. 


EDINGS AND Perry, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED, 


LIBEL AND SLANDER—actual malice of agent—punitive damages. 


In an action against a corporation for damages for the publi- 
cation of a libel, evidence of hatred and ill-will entertained by the 
writer of the article against the plaintiff is inadmissible in sup- 
port of an award against the principal of punitive damages. 


SamEe—meaning of words—instructions to jury. 


In such an action it is not error to refuse to so instruct the 
jury as to permit it to find that the term “slacker” was used in 
the alleged libel of and concerning the plaintiff as importing an 
evasion of military duty, when the circumstances are such that a 
verdict finding that the word was so used would have to be set 
aside as unsupported by any evidence. 


OPINION OF THE COURT BY PERRY, J. 


This is an action for damages for an alleged libel pub- 
lished in the Pacific Commercial Advertiser, a daily news- 
paper printed and published by the defendant corpora- 
tion. Upon an interlocutory appeal from a ruling by the 
circuit court upon defendant’s demurrer this court held 
(25 Haw. 701) that certain portions of the article com- 
plained of (the whole article is set forth at length in that 
opinion and need not be here repeated) were not libelous 
but that the statement that the plaintiff was a “loafer,” 
if it was in fact made in the article of and concerning the 
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plaintiff. was libelous per se. In that opinion the court 
discussed to some extent the meaning of the term “slack- 
er," also used in the article in question, saying that it had 
a well established meaning which had its inception during 
the world war and was generally applied to a person who 
evaded or attempted to evade his military duty and that 
it also was sometimes used nowadays to convey another 
meaning very similar to that of the term *loafer;" but the 
court held as to this word that it was immaterial, in the 
consideration of the demurrer then before the court, in 
which sense the term was used in the article. The defend- 
ant having filed an answer of general denial the trial was 
had and proceeded in conformity with the views of the 
law laid down in the former opinion of this court as to 
the non-libelous nature of certain portions of the article, 
as to the meaning of the term “loafer” and as to the possi- 
bility of its application to the plaintiff. The jury ren- 
dered a verdict for damages in favor of the plaintiff in 
the sum of $1500. The maiter comes to this court upon 
the plaintiff's exceptions. 

It is not sought by the exceptions or by the argument 
presented to obtain a review in any respect of the law laid 
down in the former opinion above referred to, but it is 
claimed that prejudicial error was committed by the trial 
court in various respects. The two contentions most 
emphasized by the plaintiff in the argument, both written 
and oral, are these: (1) that evidence of the actual 
malice of the writer of the article in question was erro- 
neously excluded and (2) that the court erroneously 
refused to permit the jury to consider the term “slacker” 
in the sense involving an attack upon patriotism. 

The writer of the article was one Withington who at 
the time was reporter of sporting news and editor of the 
sporting page in which the article in question appeared. 
He was not, however, an officer of the corporation. The 
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plaintiff offered to prove by several witnesses and in var- 
ious ways that Withington at the time of the preparation 
of the article bore hatred and ill-will towards the plaintiff 
and that in the writing of the article he was actuated by 
hatred and ill-will,—in other words, by actual malice as 
distinguished from that malice which the law implies 
from the face of the article itself and from the time of the 
writing and other circumstances surrounding the publica- 
tion of the article. There was no evidence and no offer of 
evidence tending to prove that any of the officers of the 
corporation or even the editor in chief had at the time of 
the publication of the article any knowledge of this hatred 
and ill-will, harbored, as it is said, by Withington, or 
knowledge of any facts or circumstances indicating the 
existence of such actual malice. 

Whether under circumstances such as these an em- 
ployer, whether a corporation or an individual, is liable to 
punitive damages by reason of the actual malice of the 
servant, is a subject upon which the authorities are in 
conflict. Some of them hold that such liability exists. 
basing their view upon the same reasons evidently, of 
public policy, which have led generally to the adoption of 
the rule that an employer is liable in compensatory dam- 
ages for the acts of his servants. Others take the view 
that since punitive damages are, as the term implies, 
intended to punish an offender for his malice and are, 
when awarded at all, in addition to compensatory dam- 
ages which compensate a plaintiff for all the injury which 
he has in fact suffered, the employer is not liable to puni- 
tive damages unless there has been ratification and 
adoption of the article with knowledge of the actual 
malice of the employee. The general rule is that there 
can be no ratification without knowledge of the material 
facts. See for example: Corrigan v. Bobbs-Merrill Co., 
126 N. E. (N. Y.) 260, 264, 265; Beacon Trust Co. v~, 
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Souther, 67 N. E. (Mass.), 345, 346; O'Shea v. Rice, 69 N. 
W. (Neb.) 308, 310; Combs v. Scott, 12 Allen 493, 496; 
Owings v. Hull, 9 Pet. 607, 629; Robinson v. Ry. Co., 68 
N. W. (Wis.) 961, 963. Upon principle it seems to us 
that the latter is the correct rule. Under the category of 
compensatory damages a plaintiff in a libel suit, as well 
as in other cases, obtains by the favorable verdict of the 
jury compensation for all that courts have held to be 
legitimate elements of injury. The plaintiff is thereby 
compensated, not only for the injury done to his reputa- 
tion but also for the injury done to his feelings, for his 
mental suffering, for such difference in conduct by way 
ef disapprobation as his friends and acquaintances may 
visit upon him by reason of the publication, for lack of 
sleep, if any, for worry, and for every other conceivable 
form of injury. When punitive damages are permitted to 
be added by the jury they are allowed purely upon the 
theory that the person or other entity against whom the 
verdict is rendered was actuated by actual, as distin- 
guished from legal, malice; that he ought to be punished 
therefor; and that the community should be protected by 
discouraging a repetition by him or by others of such pub- 
lications so actuated. The proceeding becomes to this 
extent somewhat criminal in its nature. So understand- 
ing the theory of punitive damages, they should not be 
awarded against one, whether a corporation or an indi- 
vidual, who was not himself moved by actual malice and 
who, although adopting an article as his own, had no 
knowledge of the hatred or ill-will entertained by the 
writer. Such punishment should be visited, if at all, upon 
the writer alone who entertained the malice. The follow- 
ing authorities support the view here adopted: 

“Though the principal is liable to make compensation 


for a libel published or à malicious prosecution instituted 
by his agent he is not liable to be punished by exemplary 
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damages for an intent in which he did not participate. 
* * * "The right to award them rests primarily upon the 
single ground—wrongful motive. It is the wrongful per- 
sonal intention to injure that calls forth the penalty. 'To 
this wrongful intent knowledge is an essential prerequi- 
site. * * * No doubt, a corporation, like a natural per- 
son, may be held liable in exemplary or punitive damages 
for the act of an agent within the scope of his employ- 
ment, provided the criminal intent necessary to warrant 
the imposition of such damages is brought home to the 
corporation. * * * The jury were thus told, in the plain- 
est terms, that the corporation was responsible in punitive 
damages for the wantonness and oppression on the part 
of the conductor, although not actually participated in by 
the corporation. This ruling appears to us to be incon- 
sistent with the principles above stated, unsupported by 
any decision of this court and opposed to the preponder- 
ance of well considered precedents.” Lake Shore, etc., 
Railway Co. v. Prentice, 147 U. S. 101, 110, 111, 112. 
^Actual malice of the agent was imputed to the princi- 
pals, who were held responsible for the malevolent act to 
the same extent as though they had themselves written 
and published the article. Punitory damages might be 
given against them under this rule, however innocent 
they might be of any bad motive or bad intent. Such 
is not the law in this state, whatever may be the rule 
elsewhere. * * * We think that in justice there ought 
to be a difference in the rule of damages against princi- 
pals for torts actually committed by agents in cases 
where the principal is, and in cases where the principal 
is not, a party to the malice of the agent. In the former 
class of cases the damages go upon the malice of the prin- 
cipal-—malice common to principal and agent. In the 
latter class of cases the recovery is for the act of the 
principal through ihe agent, in malice of the agent not 
shared by the principal, the principal being responsible 
for the act but not for the motive of the agent. * * * 
And it must be deemed the settled law of this state that 
the principal is not responsible in exemplary damages for 
the actual malice of the agent. unless he has participated 
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in, or ratified and confirmed, the malicious act of the 
agent." Hviston v. Cramer, 57 Wis. 510, 577-579. 

“Without stopping to review the history of this class 
of so-called damages, it is sufficient to say that the 
right to award them rests primarilv upon the single 
ground—wrongful motive. The engrafting of this no- 
tion on to personal suits has resulted in an anomalous 
rule, the doctrine of punitive damages being a sort of 
hybrid between a display of ethical indignation and the 
imposition of a criminal fine. But whether we regard 
it in the one light or the other, it is the wrongful per- 
sonal intention to injure that calls forth the penalty. 
To this wrongful intent knowledge is an essential pre- 
requisite." Haines v. Schultz, 50 N. J. L. 481, 484-485. 

“If two be sued the motive of one must not be allowed 
to aggravate the damages against the other. Nor should 
the improper motive of an agent be matter of aggra- 
vation against his principal.” Krug v. Pitass, 162 N. Y. 
154, 162. 

“There is no finding that such acts were authorized 
or ratified by the defendant. Without this there can 
be no recovery as and for punitory damages. Such 
damages are given only by way of punishing the malice 
or oppression, and are usually graduated by the intent 
of the party committing the wrong. When the action 
is against the principal for the act of an agent the ques- 
tion of their assessment cannot properly be submitted 
to the jury unless there is evidence connecting the prin- 
cipal with such intent on the part of the agent."  Gaert- 
ner v. Bues, 109 Wis. 165, 171. 


To the same effect are: Railroad v. Arms, 91 U. Ñ. 
489, 493; Railway v. Harris, 122 U. S. 597, 609; Craker 
v. Railway, 36 Wis. 657, 675, 676; Robinson v. Transit Oo., 
94 Wis. 345, 350; Vassau v. Madison Electric Co., 106 Wis. 
301, 307; Craven v. Bloomingdale, 64 N. E. (N. Y.) 169, 
171; Peterson v. Traction Co., 59 Atl. (N. J.) 456; Corri- 
gan Y. Bobbs-Merrill Co., supra. 

Some evidence was offered and received which is 
«aimed by the plaintiff to show not only legal malice but 
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also actual malice on the part of the officers of the defend- 
ant corporation and therefore on the part of the defendant 
itself. Of that evidence the plaintiff had full benefit 
under appropriate instructions which were given by the 
court. The verdict being general it is to be assumed that 
the jury awarded to the plaintiff exemplary as well as 
compensatory damages. 8 R. C. L. Sec. 210, p. 669; 
Kuehne Preserving Co. v. Allen, 148 Fed. 666, 667. Nor 
does the plaintiff complain by his exceptions on the sub- 
ject of exemplary damages otherwise than in connection 
with the refusal of the court to admit evidence of the 
actual malice of Withington. 

Another series of exceptions, argued at length both in 
the briefs and orally, presents the claim that the court 
erred in not permitting the jury to consider the word 
“slacker” as having been used in the article in the sense 
of importing an evasion of military duty. The article in 
question was published on October 29, 1919. The armis- 
tice was declared on November 11, 1918. Otherwise than 
technically the war ended on November 11, 1918. The 
selective service draft was not maintained in operation in 
Hawaii or in any other part of the Union after November 
11, 1918. The article published contains not the slightest 
reference, direct or indirect, to any failure on the plain- 
tiffs part to perform his military duty to his country 
during the war. No light is to be obtained from the 
article as to whether he did or did not do so. From 
beginning to end the article deals with the one subject of 
the plaintiff’s failure to enter the swimming meet. The 
word “slacker,” while first coming into use during the 
war and while then generally applied to a person who 
unlawfully evaded or attempted to evade his military 
duty, has come to have another equally well-known mean- 
ing, referring to one who evades or attempts to evade 
some other duty. We do not understand it to be correct 
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to say, as contended for by the plaintiff in support of his 
exceptions, that the primary or ordinary meaning of the 
word, at the time of the publication of the article, was 
that referring to non-performance of a military duty. 
Neither meaning can now be said to be primary. Each 
is now as well known as the other. The word is capable 
of the two meanings. It would have been error for the 
trial judge to so have instructed the jury as to permit it 
to find that the term “slacker” was in the article used of 
and concerning the plaintiff in the sense that he was 
lacking in patriotism or had failed in some rsepect to 
perform his duty to his country during the war. That 
would have been a subject and a meaning wholly foreign 
to the contents of the article. Ordinarily, it is true, when 
a word or an expression is capable of two or more mean- 
ings it should be left to the jury to determine in which 
sense it was used in the article alleged to be libelous. But 
when, as here, the article as a whole unmistakably shows 
that the word complained of is not used in one of its pos- 
sible meanings, it would be error to permit the jury by 
the instructions to find that that was the meaning and 


` sense in which the word was used. 


The plaintiff further complains that he was not permit- 
ted to prove that the defendant did not at any time pub- 
lish any apology or retraction of the article complained 
of. If there was any apology or retraction that was a 
matter of affirmative defense or mitigation to be proven 
by the defendant; and in the absence of any evidence to 
the contrary the jury would be justified and required to 
find that there was no apology and no retraction. No 
evidence of apology or retraction was adduced and the 
plaintiff in his argument to the jury had the full benefit 
of that fact. 

Other exceptions have been argued. All have been con- 
sidered by the court. We find no reversible error. 
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The exceptions are overruled. 

C. S. Davis (Brown, Cristy «€ Davis on the brief) for 
plaintiff. 

A. G. Smith (Peters & Smith on the brief) for defend- 
ant. 


IN THE MATTER OF THE APPLICATION OF THE 
HAWAII TELEPHONE COMPANY FOR AP- 

* PROVAL OF AN INCREASE IN ITS RATE 
SCHEDULE. 


No. 1877. 
APPEAL FROM THE PUBLIC UTILITIES COMMISSION. 


SunmwrTTED May 25, 1922. Deciwen Jury 27, 1922. 


EpINGS AND PERRY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PALCE OF PETERS, C. J., DISQUALIFIED. 


CoMMERCE— telephone | companies—jurisdiction of Interstate Com- 
merce Commission. 


The Interstate Commerce Commission has, under acts of 
Congress as amended by the Transportation Act of 1920, sole 
and exclusive jurisdiction to regulate the rates and charges of 
telephone companies operating wholly within the Territory of 
Hawaii. 

SaME—same—jurisdiction of public utilities commission. 


The public utilities commission of Hawaii has no jurisdiction 
to regulate the rates or charges of telephone companies oper- 
ating wholly within the Territory of Hawaii. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal from an order of the public utilities 
commission of Hawaii prescribing the rates to be charged 
by the Hawaii Telephone Company, a public utilities 
corporation, doing business on the Island of Hawaii, for 
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use of telephones and other appliances. Two questions 
are argued in the briefs. One of them is whether the 
public utilities commission of the Territory of Hawaii 
has jurisdiction to prescribe rates for telephone companies 
in this Territory; and the other is whether, if it has 
jurisdiction, the order appealed from is, upon the evi- 
dence and the law, correct. 

Under Act 89, S. L. 1913 (Ch. 128, R. L. 1915), the 
publie utilities commission of this Territory was given 
power to fix the rates and charges to be made by tele- 
phone companies as well as other public utilities, the 
grant of “general jurisdiction” under the act to the com 
mission being over “all public utilities doing business in 
the Territory of Hawaii" With reference to rates the 
language used in the act is: “All rates, fares, charges, 
classifications, rules and practices made, charged or ob- 
served by any publie utility, or by two or more public 
utilities, jointly, shall be just and reasonable and the 
commission shall have power, after a hearing upon its 
own motion, or upon complaint, and in so far as it is 
not prevented by the Constitution or laws of the United 
States, by order to regulate, fix and change all such rates, 
fares, charges, classifications, rules and practices so that 
the same shall be just and reasonable, and to prohibit 
rebates and unreasonable discriminations between locali- 
ties. or between users or consumers under substantially 
similar conditions.” R. L. 1915, Sec. 2234. By an act 
passed ten days later (S. L. 1913, Act 135) the legisla- 
ture of Hawaii enacted that certain franchises therein 
named and the holders thereof should be subject “as to 
reasonableness of rates. prices and charges and in all 
other respects" to the provisions of Act 89 of the laws 
of 1913, just mentioned, and all amendments thereof, for 
the regulation of public utilities in the Territory. This 
Act 135 was approved and amended by an act of Congress 
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of March 28, 1916 (39 Stat. L. p. 38). The amendment 
consisted of the insertion, after the enumeration of the 
specific franchises and corporations, of the words, “and 
all franchises heretofore granted to any other public 
utility company or to public utilities and public utilities 
companies organized or operating within the Territory of 
Hawaii;” and by the addition of the following proviso 
(and another immaterial hereto): “Provided, however, 
that nothing herein contained shall in any wise limjt the 
jurisdiction or powers of the Interstate Commerce Com- 
mission under the acts of Congress to regulate commerce.” 
Under these two statutes, if standing alone, the territorial 
commission would have jurisdiction in the case at bar. 

Under the act of February 4, 1887 (24 Stat. L. p. 379), 
Congress established a commission to be known as the 
Interstate Commerce Commission and placed under its 
jurisdiction, in certain respects, certain classes of com- 
mon carriers. Amendments to this act were made by an 
act of June 29, 1906 (34 Stat. L. p. 584), placing under 
the jurisdiction of the Interstate Commerce Commission 
certain other classes of carriers and specifically authoriz- 
ing the commission to determine and prescribe just and 
reasonable maximum rates to be charged by the utilities 
under its jurisdiction. By the act of June 18, 1910 
(36 Stat. L. p. 539), entitled “An Act to Create a Com- 
merce Court,” Congress further amended the provisions 
relating to the Interstate Commerce Commission, but in 
no respect that need be here referred to at length. On 
February 28, 1920, after the approval and amendment of 
Act 135 of the Territory of Hawaii, Congress passed what 
is known as the “Transportation Act of 1920” (41 Stat. 
L. p. 456), further amending the Interstate Commerce 
Act and the act creating the commerce court. Under 
one of these amendments the provision relating to the 
powers of the Interstate Commerce Commission to fix 
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rates reads as follows (p. 485): *(1) * * * The Com- 
mission is hereby authorized and empowered to determine 
and prescribe what will be the just and reasonable indi- 
vidual or joint rate, fare or charge, or rates, fares or 
charges, to be thereafter observed in such case, or the 
maximum or minimum, or maximum and minimum, to 
be charged (or, in the case of a through route where one 
of the carriers is a water line, the maximum rates, fares 
and charges applicable thereto), and what individual or 
joint classification, regulation or practice is or will be 
just, fair and reasonable, to be thereafter followed, and to 
make an order that the carrier or carriers shall cease and 
desist from such violation to the extent to which the Com- 
mission finds that the same does or will exist, and shall 
not thereafter publish, demand or collect any rate, fare 
or charge, for such transportation or transmission other 
than the rate, fare or charge so prescribed, or in excess 
of the maximum or less than the minimum so prescribed ; 
as the case may be, and shall adopt the classification and 
shall conform to and observe the regulation and practice 
so prescribed. (2) Except as otherwise provided in this 
Act, all orders of the Commission, other than orders for 
the payment of money, shall take effect within such 
reasonable time, not less than thirty days, and shall con- 
tinue in force until its further order, or for a specified 
period of time, according as shall be prescribed in the 
order, unless the same shall be suspended or modified or 
set aside by the Commission, or be suspended or set aside 
by a court of competent jurisdiction." The Transporta- 
tion Act of 1920 further amended the law by providing 
(pp. 474, 415): (1) “That the provisions of this Act 
shall apply to common carriers engaged in — * * * (c) 
The transmission of intelligence by wire or wireless; — 
from one State or Territory of the United States, or the 
District of Columbia, to any other State or Territory of 
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the United States, or the District of Columbia, or from 
one place in a Territory to another place in the same 
Territory ;” and (2) that “the term ‘common carrier’ as 
used in this Act shall include all pipe-line companies; 
telegraph, telephone and cable companies operating by 
wire or wireless; and that “the term ‘transmission’ as 
used in this Act shall include the transmission of intelli- 
gence through the application of electrical energy or other 
use of electricity, whether by means of wire, cable, radio 
apparatus, or other wire or wireless conductors or appli- 
ances, and all instrumentalities and facilities for and 
service in connection with the receipt, forwarding, and 
delivery of messages, communications or other intelli- 
gence so transmitted, hereinafter also collectively called 
messages." 

It is unnecessary to determine whether Act 135 as 
amended and approved by the act of Congress above re- 
ferred to is to be regarded for the purposes of this case 
as an aet of the Territory of Hawaii or as an act of 
Congress. In either event Congress has ample power to 
repeal, modify or suspend the operation of Act 135. In 
the exercise of its power to govern the Territories Con- 
gress can, either directly or indirectly, repeal or suspend 
a prior law in effect in the Territory of Hawaii, whether 
it was enacted purely in pursuance of the general power 
to legislate, granted in advance by the Organic Act of 
the Territory, or was enacted by Congress itself in the 
first instance or was enacted by the territorial legislature 
and approved and amended by Congress. Railway v. 
Gutierrez, 215 U. S. 87, 93; Cound v. Atchison Ry., 173 
Fed. 527, 531. The existence of this power in Congress 
is expressly conceded by both parties. The question sub- 
mitted for decision is purely one of intention and con 
struction. 

So also it is not questioned by either of the parties 
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to the present controversy that under these federal stat- 
utes, inclusive of the Transportation Act of 1920 with its 
amendments relating to telephone companies and to the 
transmission of intelligence by wire or by wireless, the 
Interstate Commerce Commission has jurisdiction to fix at 
least the maximum and minimum rates, and perhaps 
also the absolute rates, to be observed by telephone com- 
panies operating wholly within the Territory of Hawaii. 
The only question presented under the appeal is whether 
this jurisdiction of the Interstate Commerce Commission 
is exclusive or exists concurrently with the power in the 
publie utilities commission of this Territory to fix the 
absolute rates to be charged by the same public utilities 
under consideration. 

It is true that repeals (and suspensions) by implica- 
tion are not favored but it is equally well established that 
repeals do sometimes result by implication. The whole 
doctrine is simply intended as an aid to construction. In 
the present instance the Transportation Act of 1920 does 
not expressly repeal or suspend the territorial statute on 
the subject, but a study of the acts involved shows that 
it must have been the intention of Congress to have the 
later act operate so as to supersede (whether by way of 
vepeal or as a suspension only is immaterial at this time) 
the territorial statutes. In enacting the act of March 28, 
1916 (39 Stat. L. p. 38), ratifying and amending our local 
Act 135, Congress took the precaution to insert the proviso 
that nothing therein contained should *in any wise limit 
the jurisdiction or powers of the Interstate Commerce 
Commission under the acts of Congress to regulate com- 
merce.” The territorial statutes cannot be given full 
force without at the same time permitting a limitation 
upon the jurisdiction and powers of the Interstate Com- 
merce Commission. In so far as the territorial legisla- 
ture purported to give to the public utilities commission 
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power by orders and decrees to fix rates and classifica- 
tions it certainly must have intended to grant to that 
body the power to make orders and decrees which would 
be enforceable and not futile. If concurrent jurisdiction 
were held to exist the Interstate Commerce Commission 
might fix, with reference to telephone companies, certain 
maximum and certain minimum rates and the public 
utilities commission might at or about the same time fix 
an absolute rate either higher than the maximum or 
lower than the minimum allowed by the federal body. 
lt certainly was not contemplated by the legislature of 
Hawaii that the rates, when prescribed by the loeal com- 
mission, should be nugatory; and to make them valid 
and enforceable rates might often be to run counter to 
the rates prescribed by the Interstate Commerce Commis- 
sion. Other material conflicts in the exercise of the sup- 
posed concurrent authority of the two bodies could easily 
be imagined upon a study of the two series of statutes 
and the powers thereby conferred. The foregoing suffices, 
we think, to show that concurrent jurisdiction could not 
be conceded to the local body without at the samé time 
recognizing that thereby would result a limitation of the 
jurisdiction and powers of the Interstate Commerce Com- 
mission. It is not that these conflicts would cause incon- 
venience; but the fact that these conflicts could result 
brings the case within the terms of the proviso or saving 
clause inserted by Congress in the statute ratifying Act 
135, S. L. 1913. By the very terms of that proviso nothing 
in Act 135 contained can be so construed as to confer 
upon the publie utilities commission any power or juris- 
diction in derogation of or in conflict with those granted 
to the Interstate Commerce Commission. See In re I. I. 
Steam Navigation Co., 24 Haw. 136, in which the same 
conclusion, of a lack of jurisdiction in the local commis- 
sion, was reached under a similar state of the statutes. 


ESTATE OF KAMAUOHA, 26 Haw. 515. 515 
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In our opinion the jurisdiction of the Interstate Com- 
merce Commission is exclusive and the order appealed 
from is therefore set aside. 

Frear, Prosser, Anderson & Marzo for the Hawaii Tele- 
phone Co. 

A. G. Smith and Watson, Clemons & Hite for the Pub- 
lic Utilities Commission. 


IN THE MATTER OF THE ESTATE OF GEORGE 
P. KAMAUOHA, DECEASED. 


No. 1364. 


PETITION FOR REHEARING. 


FiLED Jury 14, 1922. Decipep Jury 28, 1922. 


PETERS, C. J., EDINGS AND PERRY, JJ. 


APPEAL AND Error—rehearing—contents of application, 


A petition or motion for a rehearing should not include an 
argument in its support but should be confined to a brief and 
distinct statement of its grounds. 


OPINION OF THE COURT BY PERRY, J. 


Per Curiam: The plaintiffs in error move for a re- 
hearing and thus state their alleged grounds: 

1. That this court erred in holding that Act 47, S. L. 
1915, or Act 3, S. L. 1919, repealed or modified Section 
2994, R. L. 1915; 

2. That this court erred in holding that S. K. Ka- 
makau was a grandchild and lawful lineal descendant of 
the intestate; 

3. That this court erred in holding that the word 
"issue," as used in section 3246, R. L. 1915, included an 
adopted child of the intestate's deceased child; 
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4. That this court erred in holding that the “issue” 
referred to in section 3246, R. L. 1915, need not be a 
descendant of the intestate whose property is to be di- 
vided ; 

5. That this court erred in holding that S. K. Ka- 
makau was an heir of the intestate and inherited through 
his adopting mother. 

There is no other statement of alleged grounds for a 
rehearing. 

Assuming that the above are sufficient as statements 
of grounds to arrest the attention of the court and justify 
a consideration of the motion, as is far from clear, none 
of the justices who took part in the hearing desires to 
hear further argument in the matter. We find no point 
suggested either in the alleged grounds for rehearing or 
in the brief which is included under the title of “Petition 
for Rehearing” which did not receive extended and care- 
ful consideration at our hands at the hearing and subse- 
quent thereto. The petition and the brief constitute 
merely an attempt at a reargument, perhaps more elabo- 
rate in some respects than was the original argument, of 
the issues in the case. 

Rule 5 of this court provides that a petition for re- 
hearing “shall briefly and distinctly state its grounds and 
be supported by certificate of counsel; and will not be 
permitted to be argued unless a justice who concurred in 
the opinion or judgment desires it.” The practice of in- 
cluding a written argument in the petition or motion for 
a rehearing is not in conformity with the spirit of the 
rule which clearly provides in effect that there shall be 
no argument unless one or more of the justices desire it. 

The petition is denied. 

W. C. Achi and I. M. Stainback for the petition. 


SUMITOMO v. HAWAII NOSAN, 26 Haw. 517. 517 


Syllabus. 


THE SUMITOMO BANK OF HAWAII, LIMITED, v. 
HAWAII NOSAN SHOKWAI, LIMITED; G. FLOYD 
PERKINS, TRUSTEE HAWAII NOSAN SHOKWAI, 
LIMITED, A BANKRUPT, INTERVENOR. 


No. 1354. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED May 19, 29, Aucust 3, 1922. DECIDED AUGUST 5, 1922. 


PETERS, C. J., EDINGS AND Perry, JJ. 


BILLS AND NotEs—indorsement—when restrictive. ^ 
Where A, the payee of a bill of exchange, transfers the bill 
to B for collection and indorses the instrument “Pay to the order 
of B for A," the indorsement is a restrictive one, 


SAME—restrictive indorsement— effect of rights of. 


A restrictive indorsement of a draft confers upon the indorsee 
the right to receive payment of the instrument and to bring any 
action thereon that the indorser could bring; but where the 
indorsee is the agent of the indorser and holds the instrument 
without consideration merely for collection for the indorser he is 
not vested with title to the instrument nor can he sue the in- 
dorser thereon upon dishonor thereof by the acceptor. 


SamMe—time drafts against bill of lading. 
Where a time draft is drawn against bill of lading attached 
the drawee is entitled to receive and have delivered to him the 
attached bill of lading upon acceptance of the draft. 


CHATTEL MonrGAGE—4Gdvances. 


To constitute "advances," as that word is employed in a 
chatte] mortgage given as security for such as were or might be 
made by the mortgagee to the mortgagor, it should appear that 
the mortgagee furnished to the mortgagor money or its equiva- 
lent upon a contract between the parties, express or implied. 


SAME—same. 


Where an indorsee for collection of a foreign bill of exchange 
under a restrictive indorsement of the payee omits, at the request 
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of the acceptor, to protest the draft upon dishonor the unliqui- 
dated liability of the indorsee to his indorser for such omission, 
if any, does not constitute an “advance” under a chattel mortgage 
given to the indorsee to secure advances made or to be made by 
the indorsee to the acceptor, nor are these by reason thereof 
moneys “owing” from the acceptor to the indorsee. 


APPEAL AND ERRor—law of the case. 


The supreme court of Hawaii not being the court of last resort 
in causes in which the amount involved, exclusive of costs, 
exceeds $5000, a decision by it on' à former appeal of such a 
cause is not binding as “the law of the case," that doctrine at 
best applying only to courts of last resort. 


OPINION OF THE COURT BY PETERS, C. J. 


This is a suit in equity by the Sumitomo Bank of Ha- 
waii, Limited, an Hawaiian corporation, as mortgagee, to 
foreclose a chattel mortgage given to it by the Hawaii 
Nosan Shokwai, Limited, as mortgagor. The debt de- 
scribed in the conditions of the mortgage is “all such sums 
of money, whether evidenced by promissory notes or by 
open account, not exceeding in all the sum of Ten Thou- 
sand Dollars ($10,000.00) as the Mortgagee may have ad- 
yanced or shall hereafter advance to the said Mortgagor, 
within one year from the date hereof on the security of 
this mortgage or any subsequent extension thereof, or 
which may become owing by the Mortgagor to the Mort- 
gagee * * *," The mortgage is dated December 20, 1919. 

The mortgagor denied that the mortgagee, either prior 
to the execution of the mortgage or since, had made any 
advances to it or on its behalf, or that there were any 
sums of money owing from it to the mortgagee at the time 
suit was filed. 

The mortgagee claimed upon the trial that it had ad- 
vanced to or on behalf of the mortgagee in all the sum of 
$10,611.19, and in support of its claim offered, and there 
were admitted in evidence, seventeen foreign bills of ex- 
change drawn upon the mortgagor and accepted by it but 


SUMITOMO v. HAWAII NOSAN, 26 Haw. 517. 519 


Opinion of the Court. 


dishonored when due, and which the mortgagee claimed 
it, as holder for collection by indorsement of the payee, 
had, at the request of the mortgagor, failed to protest. 
The drawers were exporters in Japan and the drafts were 
for goods sold by them to the mortgagor and were drawn 
against documents attached, including bills of lading for . 
the goods. The Sumitomo Dank, Limited, of Hiroshima, 
Japan, was the payee of all of the drafts and had dis- 
counted them for the drawers. The bill of lading in each 
case was delivered to the mortgagee upon acceptance of 
the draft to which it was attached. 

The trial court held that the drafts did not constitute 
advances by the mortgagee to the mortgagor and that 
there were not any sums of money owing by the mortgagor 
to the mortgagee at the time the suit was filed and dis- 
missed the bill. On appeal this court held that the drafts 
having been drawn against bills of lading attached for 
goods consigned by the drawers to the drawee, and the 
bills of lading delivered to the drawee, the drafts consti- 
tuted advances. (See 25 Haw. 646.) 

Pending appeal the mortgagor was adjudicated a bank- 
rupt and the trustee in bankruptcy, upon leave thereto 
first had and obtained, intervened on its behalf. 

Upon remand to the trial court, further proceedings 
were had consistent with the opinion of this court result- 
ing in a decree finding that the mortgagor upon the date 
of the institution of the foreclosure proceedings was in- 
debted to the mortgagee in the sum of $10,000 and order- 
ing a foreclosure of said mortgage to satisfy such indebt- 
edness together with interest, expenses and costs. 

For reasons that will become obvious as the opinion 
progresses the respective dates of the drafts, the dates of 
their aeceptance, their due dates, amounts and exhibit 
numbers are set forth as follows: 
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Exhibit No. DateofDraft Acceptance Due date Amount 
3 Aug. 21,1919 Sept. 3,1919 Nov. 2,1919........ $ 105.09 

4 Aug. 13,1919 Aug. 26,1919 Oct, 25,1919........ 978.86 

5 Aug. 15,1919 Aug. 25,1919 Oct. 25,1919........ 862.03 

6 Oct. 1,1919 Oct. 15,1919 Dec. 4,1919........ 1,194.76 

7 Oct. 2,1919 Oct. 15,1919 Dec. 14,1919........ 882.46 

8 Oct. 2,1919 Oct. 15,1919 Jan. 13,1920........ 356.71 

9 Oct. 11,1919 Oct. 23,1919 Dec.22,1919........ 1,172.13 

10 Oct. 21,1919 Nov. ..,1919 Jan. 4,1920........ 1,664.55 

11 Oct. 16,1919 Oct. 30,1919 Jan. 28,1920........ 550.42 
12 Oct. 16,1919 Oct. 30,1919 Dec.20,1919........ 222.90 
13 Nov. 7,1919 Nov. 17,1919 Feb.15,1920........ 337.06 
14 Nov. 22,1919 Dec. 6,1919 Feb. 4,1920........ 223.69 
15 Nov. 23,1919 Dec. 6,1919 Feb. 4,1920........ 470.79 
16 Aug. 25,1919 Sept. 3,1919 Nov. 2, 1920........ 460.39 
17 Nov. 7,1919 Nov. 17,1919 Jan. 16,1920..... pats 237.71 
18 Nov. 22,1919 Dec. 6,1919 Feb. ..,1920........ 355.62 
19 Dec, 10,1919 Dec. 22,1919 Feb. 20,1920........ 535.96 


$10,611.19 


All of the drafts bore the indorsement of the payee and, 
with the exception of petitioner’s exhibit 11, were in the 
following form: “Pay to the order of the Sumitomo Bank 
of Hawaii for the Sumitomo Bank, Ltd.” and signed by 
the manager of the Sumitomo Bank, Limited. Some in- 
cluded the word “Ltd.” after the name “Sumitomo Bank 
of Hawaii.” The indorsement on petitioner’s exhibit 11 
was similar except that the words “Pay to the order of 
the Sumitomo Bank of Hawaii” were omitted, rendering 
the indorsement simply “For the Sumitomo Bank, Lim- 
ited.” Further, none of the drafts was at sight. All 
were on time, payable sixty days after sight, except pe- 
titioner's exhibits 8, 11 and 13, which were payable ninety 
days after sight. Exhibits 3, 6, 9, 10 and 15 bore instruc- 
tions, plainly stamped on their face: *Documents against 
acceptance." 

To hold that these drafts *at the time the mortgage 
was executed," amounting “in all to the sum of $10,611.19" 
were “past due" and “indorsed * * * in blank;" that “the 
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bills of lading represented the merchandise and that the 
consignee’s obligation for the merchandise was to the legal 
holder of the drafts” (meaning the Sumitomo Bank of 
Hawaii, Limited) ; that “the local bank by failing to duly 
protest the drafts for nonpayment rendered itself liable to 
the bank in Japan;" that “the bank here delivered the 
goods to the consignee and thus accepted its credit for 
the price thereof and of course holds a valid and enforce- 
able claim against the consignee for the purchase price of 
the goods as represented by the draft;” that “the Sumi- 
tomo Bank of Hawaii, holding as it did drafts duly in- 
dorsed to it in blank and accepted by the drawee, could 
have maintained an action thereon in its own name;” and 
“if it could have done so then the relation of debtor and 
creditor must necessarily have existed between the parties 
to this suit at the date of the execution of the mortgage," 
and finally that *if the appellant had an enforceable claim 
against the appellee its right to take security to protect 
that obligation in the form of the mortgage now in suit 
cannot be questioned" is to disregard both the facts of the 
case and the plain provisions of our negotiable instrument 
act. 

Not all of the drafts were due at the time of the execu- 
tion of the mortgage. On the contrary only five were due 
aggregating $4246.10. Moreover, the uncontradicted evi- 
dence in the case is that these drafts were sent to the 
Sumitomo Bank of Hawaii, Limited, for collection. 
Whatever the indorsements on the drafts the instructions 
of the indorser to the local bank, as between them, were 
controlling and the latter had no greater property in the 
drafts than such instructions implied. But the indorse- 
ments were restrictive. They certainly were not in blank. 

Section 3484, R. L. 1915, provides: “An indorsement in 


blank specifies no indorsee, and an instrument so indorsed 
is payable to bearer and may be negotiated by delivery.” 
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“An indorsement in blank, which is the simplest and 
most common form of indorsement, is one which does not 
mention the person in whose favor it is made, and consists 
generally simply of the name of the indorser written on 
the back of the instrument." 8 C. J., title Bills and Notes, 
Sec. 536, p. 357. 

Section 3486, R. L. 1915, provides: “An indorsement is 
restrictive, which either, 

1. Prohibits the further negotiation of the instrument; or 

2, Constitutes the indorsee the agent of the indorser; or 

3. Vests the title in the indorsee in trust for or to the use 
of some other person. 

*Dut the mere absence of words implying power to 
negotiate does not make an indorsement restrictive." 

“An indorsement using tke words ‘for collection,’ or 
words of similar import, is restrictive, and merely makes 
the indorsee agent for the indorser to collect the paper, 
but does not vest in him the legal title to the paper, nor 
authorize him to sell or to indorse the paper to another, 
although it is held that such an indorsement transfers a 
sufficient title to support an action by the indorsee." 
8 C. J., title Bills and Notes, Sec. 547, p. 366. 


Where the payee of a bill of exchange transfers the bill 
to another for collection and indorses the instrument to 
the order of the transferee for the indorser the indorse- 
ment is a restrictive one. The following cases are illus- 
trative: 

Snee v. Prescott, 1 Atk. 245, 26 Eng. Repr. 157, 159: 

*Promissory notes and bills of exchange are frequently 
indorsed in this manner, Pray pay the money to my use, 
in order to prevent their being filled up with such an 
indorsement as passes the interest." 

Edie v. Hast India Co., 2 Burr. 1217, 97 Eng. Repr. 
797, 803: 

“To be sure, he may give a mere naked authority to a 
person ‘to receive it for him ? he may write upon it—‘Pray 
pay the money to my servant for my use; or use such 
expressions as necessarily import that he does not mean to 
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indorse it over, but is only authorizing a particular person 
to receive it for him and for his own use.” 

Treuttel v. Barandon, 8 Taunt. 99, 129 Eng. Repr. 320: 

Trover for the recovery of bills of exchange indorsed 
to an agent of the plaintiffs or order for their account and 
deposited with the defendants by such agent as a security 
for past and future advances by the defendants to him. 
The court held : 

*T am of the opinion, that the defendants had sufficient 
notice, that these bills were not his (the agent's) prop- 
erty; and I therefore, think, that the plaintiffs are 
entitled to recover." 

Claflin v. Wilson, 51 Ia. 15, 16: 

“The evidence establishes the following facts: Plaintiff 
sent the note through a bank to another banking house for 
collection. It was indorsed by plaintiff in blank, and by 
the bank to whom he delivered it to the bank receiving it 
‘for collection. Neither of these banks were authorized to 
transfer the note; their power was limited to its collec- 
tion.” 

United States Nat. Bank v. Geer, 41 L. R. A. (Neb.) 
439, 445, 73 N. W. 266: 

Here the note is indorsed to the order of another for its 
own account. The court quotes with approval the follow- 
ing language: 

“That this is a restrictive indorsement and that it oper- 
ated to transfer the draft to the plaintiff only as agent for 
purposes of collection, cannot be doubted. * * * The 
indorsee is rather an agent of the indorser with power of 
substitution, and the bill is still in the possession of the 
indorser by his agent. * * * So that upon the face of 
the paper it appears affirmatively that the plaintiff is not 
the owner, but only an agent for collection.” 

Freeman’s National Bank v. National Tube Works Co., 
151 Mass. 413, 417, 8 L. R. A. 42, 46: 


“They” (restrictive indorsements) “purported to be 
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made only for the purpose of collection on account of the 
owner, and they merely passed the legal title so far as to 
enable the indorsees to demand, receive and sue for the 
money to be paid. first Nat. Bank v. Smith, 132 Mass. 
227.” 


White v. National Bank, 102 U. S. 658, 660: 


This is a suit by A against B as indorser of a protested 
draft, the indorsement being “Pay to A or order for B.” 
The court held: 


“The language of the indorsement is without ambiguity 
and needs no explanation, either by parol proof or by 
resort to usage. "The plain meaning of it is that the 
accepter of the draft is to pay it to the indorser. The 
indorsee is to receive it on aecount of the indorser. It 
does not purport to transfer the title of the paper or the 
ownership of the money when received. Both these re- 
main, by the reasonable and almost necessary meaning of 
the language, in the indorser. It seems to us that the 
court below correctly construed the effect of the indorse- 
ment to be to make White the agent of the Dank for the 
collection of the money." 

Williams v. Potter, 12 Ind. 354: 

Suit on a promissory note which bore the indorsement 
“Payable to Dro. Jacob Heath for me." The court said: 

“Counsel say that the words of this indorsement on the 
note ‘show conclusively that Heath was the owner thereof, 
by such indorsement.’ We hardly think that the words 
used in this indorsement were sufficient to transfer to 
Heath the title to the note, or to the money due thereon 
but they seem to us rather to have been a mere memoran- 
dum, indorsed on the note by the payee thereof, to author- 
ize the parties owing the money to pay the same to Heath, 
not for Heath, but ‘for me,’ the appellee.” 

Bank of America v. Waydcell, T9 N. E. (N. Y.) 857, 858: 

A bill of exchange was sent to the payees with a gen- 
eral indorsement, accompanied by a letter which stated 
that the same was sent for collection and credit of the 
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drawee; the payees sent the same to a correspondent bank, 
to whom it was indebted; the correspondent claimed own- 
ership of the draft under its indorsement and contract 
with the payees. Subsequently the drawee, becoming in- 
solvent, the drawers revoked the authority to collect it. 

The court said: 

“The facts stated constituted the plaintiff a mere col- 
lecting agent of the Detroit bankers who had remitted the 
draft, and as it received the paper in the character of a col- 
lecting agent only, it obtained no better title to it, or to 
the proceeds thereof, than the remitting bankers had, un- 
less it became a purchaser for value without notice of any 
defect of title. The real owners of the bill were Hasty 
& Co., who drew it upon the defendants, by whom it was 
accepted. As the plaintiff never parted with anything, 
gave no credit, relinquished no security, or assumed any 
burden or responsibility on the faith of the paper, it could 
not, in commercial language, be treated as a bona fide 
holder of the paper or of the money represented by it.” 


People's & Drover's Bank v. Craig, 63 Ohio St. 374, 52 
L. R. A. 872, 873: 

A note deposited with the bank for collection was er- 
roneously paid and treated as a cash item. Subsequently 
the bank sought to hold the maker. The court held: 

“The indorsement was a restricted one, and the bank 
had no authority to do more than receive the payment and 
it could not keep the note alive after payment for any pur- 
pose. Payment, even by a volunteer, was the death of the 
note. A person who volunteers to pay the note of another 
cannot by such payment make himself the owner of the 
note without the knowledge and consent of the holder 
thereof. He cannot act both as buyer and seller at the 
same time bargaining with himself. The doctrine of sub- 
rogation has no application to payments made by a mere 
volunteer, and the bank in this case was purely a volun- 
teer.” 

First Nat. Bk. of Chicago v. Reno County Bk., 3 Fed. 
257-261: 
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Plaintiff as the owner of two negotiable bank checks 
drawn on the defendant transmitted the same to its agent 
with the indorsement, “Pay to the order of W. Hethering- 
ton & Co., Atchison, account the First National Bank of 
Chicago L. J. Gage, Cashier.” The same by a similar re- 
strictive indorsement came into the hands of the defend- 
ant. The defendant having coliected the amounts of the 
checks applied the same upon the indebtedness to it of 
its immediate assignor and later made an assignment for 
the benefit of creditors. The court said: 

“This was clearly a restrictive indorsement, the effect 
of which was to restrict the further negotiability of the 
bills, and to give notice to the defendant that the plaintiff 
did not thereby give title to them, or to their proceeds 
when collected. 1 Daniell on Negotiable Instruments, 
Sec. 698 and cases cited. Such an indorsement ‘shows 
plainly that the indorser does not mean to part with the 
absolute propertv in the bill and has therefore barely 
authority to receive the money upon it? Edwards on Bills 
and Notes, See. 277; Leavitt v. Putman, 8 N. Y. 494. ‘In 
every such ease, although the bill may be negotiable by the 
indorser, yet every subsequent holder must receive the 
money subject to the original designated appropriation 
thereof, and if he voluntarily assents to or aids in any 
other appropriation, it will be a wrongful conversion 
thereof, for which he will be responsible. Parsons on 
Prom. Notes, Sec. 143 and cases cited. * * * It appears 
that the plaintiff charged the checks to Hetherington & 
Co. at the time of sending them to that firm for collection ; 
but this seems to have been in accordance with a custom 
prevailing in such transactions. The paper sent to an 
agent for collection is charged to the agent, and credit is 
given when it is returned uncollected. or, in case of col- 
lection, when the proceeds are remitted. This, however, 
does not affect the title to the paper or its proceeds; that 
depends upon the question whether the paper is sold or 
not, except in the case of an assignment on its face, pur- 
porting to be an absolute sale or transfer, upon the faith 
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of which an innocent purchaser buys from the assignee, or 
advances money to him." 


Drew v. Jacocks, 6 N. C. 138: 

Jacocks drew on Jackson in favor of Conway and 
Whittle. The bill was indorsed “Sent to William Drew, 
Esq., to collect for Conway and F. Whittle.” Action was 
brought by Drew as indorsee, after protest for nonaccept- 
ance. "The court said: 

*[ndorsements, however, are of two kinds, general and 
restrictive, the latter precluding the person to whom it is 
made, and transferring the instrument over to another, so 
as to give him a right of action, either against the person 
imposing the restriction, or against any of the preceding 
parties. Such an indorsement may give a bare authority 
to the indorsee to receive the money for the indorser; as 
if to say, ‘pay the money to such a one for my use,’ or use 
any expressions which necessarily imply that he does not 
mean to transfer his interest in the bill or note, but merely 
to give a power to receive the money. This is the case 
before us. It is evident, from the indorsement, that Wil- 
ham Drew paid no valuable consideration for the note and 
therefore could not sue the indorsees, nor indorse it to any 
other person who could sue either them or the preceding 
parties. * * * These indorsements confined the bill in the 
hands of the indorsee to the very purpose for which they 
were made, the indorser not meaning either to make him- 
self liable or to enable the indorsee to raise money on the 
bill." 

*Moreover the indorser is not liable on such an indorse- 
ment to the indorsee." 8 C. J., title Bills and Notes, Sec. 
541, p. 361. 

See also Johnston v. Schnabaum, 86 Ark. 82, 109 S. W. 
1163; Downey v. Nat. Ex. Bank, 52 Ind. App. 672, 96 
N. E. 4083. 

The Sumitomo Bank of Hawaii, Limited, paid nothing 
for these drafts. No consideration passed between it and 
its immediate indorser, the Sumitomo Bank, Limited, of 
Japan. That is the undisputed evidence. It held the 
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drafts as a mere collecting agent under a restrictive in- 
dorsement. Its rights were no greater than conferred 
upon it as such under the statute. 

Section 3487, R. L. 1915, provides: “A restrictive in- 
dorsement confers upon the indorsee the right, 

1. To receive payment of the instrument; 

2. To bring any action thereon that the indorser could 
bring; 

3. To transfer his rights as such indorsee, where the form 
of the indorsement authorizes him to do so. 

“But all subsequent indorsees acquire only the title of 
the first indorsee under the restrictive indorsement.” 

But the right of the Sumitomo Bank of Hawaii, Lim- 
ited, to sue upon the drafts does not mean that it was 
vested with title thereto. Its rights were qualified. It 
was in no better position than the mere donee of a power 
to collect a chose and sue thereon in its own name with 
power of substitution. It was never vested with title to 
the drafts further than it was necessary to exercise its 
rights as an agent for collection for the benefit of its 
principal and enforce the rights of its principal therein 
and thereunder. 

Smith v. Bayer, T9 Pac. (Or.) 497, 498: 

“The only points of real importance on this appeal are: 
(1) whether the indorsement, being on its face ‘for collec- 
tion and return’ to the payee, vested plaintiff with such a 
title as will enable him to maintain an action thereon in 
his own name. * * * The indorsement of a promissory note 
by a payee with the words ‘for collection,’ or the like, is 
not strictly a contract of indorsement, but rather the 
creation of a power, the indorsee being the mere agent of 
the indorser to receive and enforce payment for his use. 
The title to the note and the proceeds thereof remain in 
the payee, and he may maintain suitable actions and pro- 
ceedings to enforce his right. White v. National Bank, 
102 U. S. 658, 26 L. Ed. 250; Commercial Bank of Penn- 
sylvania v. Ármstrong, 148 U. S. 50, 13 Sup. Ct. 533, 37 L. 
Ed. 363; Sweeney v. Easter, 1 Wall. 166, 17 L. Ed. 681; 
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Williams, Deacon & Co. v. Jones, 77 Ala. 294; People’s 
Bank of Lewisburg v. Jefferson County Savings Bank, 106 
Ala. 524, 17 South. 728, 54 Am. St. Rep. 59; Central Rail- 
road v. First National Bank of Lynchburg, Virginia, 73 
Ga. 383. There is, in the absence of a statute, some con- 
fliet in the decisions as to whether such an indorsee can 
sue in his own name. "The weight of authority seems to 
be in favor of his right to do so. 4 Am. & Eng. Ency. 
Law (2d Ed.) 274; Freeman v. Exchange Bank, 87 Ga. 
45, 13 S. E. 160; Roberts v. Parrish, 17 Or. 583, 22 Pac. 
136; Falconio v. Larsen, 31 Or. 137, 48 Pac. 703; Selover, 
Bank Collections, Sec. 28. And it is now so provided by 
statute in this state. DB. & C. Comp. Sec. 4439; Selover, 
Negotiable Instruments Law, Sec. 155; Crawford, Neg. 
Inst. Law, Sec, 67. We are therefore of the opinion that 
the present action was rightfully brought in the name of 
the plaintiff. It was open, however, as against him, to all 
defenses which could have been made if the notes had re- 
mained in the hands of the indorser, and the action had 
been brought by it. Wilson v. Tolson, 79 Ga. 137, 3 S. E. 
900; Leary v. Blanchard, 48 Me. 269. The indorsement 
did not pass the title nor did it deprive the defendants of . 
any defense they may otherwise have against the note. It 
merely created the plaintiff the agent of the payee for col- 
lection with the right to sue in his own name." 

Nor could the Sumitomo Dank of Hawaii, Limited, 
upon protesting the drafts, hold the antecedent parties to 
the transaction. It was not a holder in due course. The 
primary obligation of the acceptor remained the same, 
enforceable at the instance of the payee or its agent, the 
restricted indorsee. 

It appears from the evidence that upon acceptance of 
the drafts by the drawee the Sumitomo Dank of Hawaii, 
Limited, delivered to the drawee the respective bills of 
lading attached thereto. Upon these facts this court by 
its former opinion predicated an obligation on the part 
of the aeceptor as consignee of the goods to pay the holder 
of the drafts and in terms held such delivery to be an 
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advance and secured by the mortgage. This might be true 
were the local bank holder of the drafts in due eourse and 
the drafts payable at sight. But the local bank was 
merely an agent for collection and the drafts were pay- 
able on time after sight. 

Where time drafts drawn against bills of lading at- 
tached are sent to an agent for collection the agent should 
deliver the bills of lading to the drawee and the drawee is 
entitled to receive the same, upon the acceptance by him 
of the drafts. 

National Bank of Commerce of Boston v. Merchants? 
National Bank of Memphis, 91 U. S. 92, 95-98: 

“But it seems to be a natural inference, indeed a neces- 
sary implication, from a time draft accompanied by a bill 
of lading indorsed in blank, that the merchandise (which 
in this case was cotton) specified in the bill was sold on 
credit, to be paid for by the accepted draft, or that the 
draft is a demand for an advance on the shipment, or that 
the transaction is a consignment to be sold by the drawee 
- on account of the shipper. It is difficult to conceive of 
any other meaning the instruments can have. If so, in 
the absence of any express arrangement to the contrary, 
the acceptor, if a purchaser, is clearly entitled to the 
possession of the goods on his accepting the bill, and thus 
giving the vendor a completed contract for payment. 
This would not be doubted, if, instead of an acceptance, 
he had given a promissory note for the goods, payable at 
the expiration of the stipulated credit. In such a case, 
it is clear that the vendor could not retain possession of 
the subject of the sale after receiving the note for the 
price. The idea of a sale on credit is that the vendee is 
to have the thing sold on his assumption to pay, and be- 
fore actual payment. The consideration of the sale is the 
note. But an acceptor of a bill of exchange stands in the 
same position as the maker of a promissory note. If he 
has purchased on credit, and is denied possession until he 
shall make payment, the transaction ceases to be what it 
was intended, and is converted into a cash sale. Every- 
body understands that a sale on credit entitles the pur- 
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chaser to immediate possession of the property sold, un- 
less there be a special agreement that it may be retained 
by the vendor; and such is the well-recognized doctrine of 
the law. The reason for this is, that very often, and with 
merchants generally, the thing purchased is needed to 
provide means for the deferred payment of the price. 
Hence it is justly inferred that the thing is intended to 
pass at once within the control of the purchaser. It is 
admitted that a different arrangement may be stipulated 
for. Even in a credit sale, it may be agreed by the parties 
that the vendor shall retain the subject until the expi- 
vation of the credit, as a security for the payment of the 
sum stipulated. But, if so, the agreement is special, some- 
thing superadded to an ordinary contract of sale on 
credit, the existence of which is not to be presumed. 
Therefore, in a case where the drawing of a time draft 
against a consignment raises the implication that the 
goods consigned have been sold on credit, the agent to 
whoin the draft to be accepted and the bill of lading to be 
delivered have been intrusted cannot reasonably be re- 
quired to know, without instruction, that the transaction 
is not what it purports to be. He has no right to assume 
and act on the assumption that the vendee’s term of credit 
must expire before he can have the goods, and that he is 
bound to accept the draft, thus making himself absolutely 
responsible for the sum named therein, and relying upon 
the vendor's engagement to deliver at a future time. This 
would be treating a sale on credit as a mere executory con- 
tract to sell at a subsequent date. * * * That the holder of 
a bill of lading, who has become such by indorsement 
and by discounting the draft drawn against the consigned 
property, succeeds to the situation of the shipper, is not to 
be doubted. He has the same right to demand acceptance 
of the accompanying bill, and no more. If the shipper 
cannot require' acceptance of the draft without surrender- 
ing the bill of lading, neither can the holder. Bills of lad- 
ing, though transferable by indorsement, are only quasi 
negotiable. 1 Parsons on Shipping, 192; Blanchard v. 
Page, 8 Gray, 291a. The indorser does not acquire a 
right to change the agreement between the shipper and his 
vendee. He cannot impose obligations or deny advantages 
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to the drawee of ihe bill of exchange drawn against the 
shipment which were not in the power of the drawer and 
consignor.” i 

Walters v. Western & A. R. Co., 63 Fed. 391, 392: 

«* * * where a time draft is drawn by tke consignor of 
goods, and attached io a bill of lading for the goods, and 
the draft is sent to a bank for collection at the place to 
which the goods are consigned, an acceptance by the 
drawee entitles him to have the bill of lading delivered to 
him; the reason given for this ruling being that the con- 
signee is expected to sell the consigned goods in order to 
realize funds with which to take up the draft by the time 
it matures. National Bank of Commerce v. Merchants’ 
Nat. Bank, 91 U. S. 92; Woolen v. Dank, 12 Blatchf. 359, 
Fed. Cas. No. 18,026; Bank v. Wright, 48 N. Y. 1; Bank v. 
Luttgren (Minn.) 13 N. W. 151; Erwin v. Harris, 87 Ga. 
335, 13 S. E. 513." 

See also Williston on Contracts, Sec. 1134. 


To constitute *advances," as that word is employed in 
the mortgage under consideration, it must appear that the 
mortgagee furnished to the mortgagor money or its equiv- 
alent upon a contract express or implied. “To ‘advance’ 
money is to pay it before it is due, or it is to furnish 
money for a specified purpose, understood between the 
parties; the money or some equivalent to be returned.” 
Kinney v. IIynds, 49 Pac. (Wyo.) 403, 404. “That it 
should be an advancement as contemplated by the mort- 
gage would, of necessity, involve a contract relation, ex- 
press or implied." Provident Mutual Building and Loan 
Assn. v. Shaffer, 88 Pae. (Cal.) 274, 275. 

Obviously, as previously pointed out, .the Sumitomo 
Bank of Hawaii, Limited, had not furnished money or its 
equivalent upon either the drafts or the bills of lading. 
Ii held the drafts without consideration either good or 
valuable. It had parted with nothing. Likewise in re- 
spect to the bills of lading, in delivering them to the 


SUMITOMO cv. HAWAII NOSAN, 26 Haw. 517. 533 


Opinion of the Court. 


drawee upon acceptance it performed its clear legal duty 
in the premises, no more no less. Upon acceptance of the 
respective drafts and the delivery of the bills of lading its 
position was not altered in any particular. The statu quo 
ante still obtained. No novation had occurred. The pri- 
mary obligation of the acceptor of the drafts remained 
the same. It cannot be said that under these circum- 
stances the mortgagee advanced anything whatever either 
to or on behalf of the mortgagor. 

The mortgagee contends, however, that at the request 
of the mortgagor it refrained from protesting the drafts 
when due and hence became obligated to its indorser 
thereon. This court upon the former hearing so held. 
In this it was wrong. 

The only evidence of forbearance on the part of the 
mortgagee to protest the drafts was in respect to those 
due prior to the date of the mortgage. But assuming that 
the evidence adduced applied to all of the drafts, and that 
the mortgagee failed to protest the drafts at the instance 
and request of the mortgagor, as indorsee for collection 
under a restrictive indorsement, it was not liable per se 
to its immediate indorser in the amount of the face of the 
drafts. Section 3602, R. L. 1915, imposes certain pen- 
alties for failure by an indorsee to protest a foreign bill 
of exchange for dishonor by the acceptor. It says: “If 
it is not so protested the drawer and indorsers are dis- 
charged." But the section refers to indorsees in due 
course. As previously pointed out the holder of a draft, 
under the circumstances of the instant case, has no rights 
against antecedent parties. Undoubtedly the holder for 
collection is liable to his principal under his agency em- 
ployment for any damages suffered by the latter by reason 
of the agent’s failure to duly protest. But that is a 
liability resulting from the contract of employment and 
not as a result of the application of the law merchant to 
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the rights of the respective parties to the draft. No evi- 
dence was offered showing that the local bank had suf- 
fered in any way as the result of its failure to protest the 
drafts. No claim for damages appears to have been made 
of it by its principal. Apprehension of liability for dam- 
ages or even liability unliquidated as the result.of the 
failure of the agent for collection to protest a draft cannot 
be considered “advances” or “moneys” owing from the 
acceptor to the delinquent holder. 

It is further contended by the mortgagee that it was the 
intention of the parties to the mortgage that the mortgage 
secure these drafts and that the word “advances” was em- 
ployed pursuant to that intention. The complete answer 
would be that if they so intended they failed to express 
it and the terms of the mortgage being clear and unam- 
biguous in that regard oral evidence varying its terms 
would be inadmissible. 

But assuming that that was the intention of the parties, 
the mortgage was given to, and its conditions are in favor 
of, the Sumitomo Bank of Hawaii, Limited. The obliga- 
tions of the Hawaii Nosan Shokwai, Limited, upon the 
drafts are to the Sumitomo Bank, Limited, of Japan. In 
the absence of a showing of any consideration for the 
execution of the mortgage or advances made by the mort- 
gagee to the mortgagor subsequently to its execution or 
any indebtedness existing from the mortgagor to the mort- 
gagee at the time of the institution of the foreclosure pro- 
ceedings the mortgagee would have no standing in a court 
of equity. 

The case resolves itself into a very simple one. This 
mortgage was unquestionably obtained by the mortgagee 
to secure its foreign correspondent. The mortgagor was 
not indebted to the mortgagee at the time of its execution. 
It was, however, indebted to the Sumitomo Bank, Limited, 
of Japan on five past-due, and eleven accepted, drafts ap- 
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proximating $10,000. It would have been an extremely 
simple matter to have had the acceptor of these several 
drafts execute a mortgage to the Sumitomo Bank, Lim- 
ited, and correctly describe the mortgage debt as such 
to that bank. Instead, however, the mortgagee, for con- 
venience perhaps, or other reasons with which we are not 
concerned, secured the mortgage to be executed to itself 
personally. It undertook in no way to make any ad- 
vances to the mortgagor. No covenants to that effect on 
its part are contained in the mortgage, but the terms of 
the mortgage are sufficiently broad to include any further 
advances which the mortgagee might actually make on be- 
half of the mortgagor in connection with the mortgagor’s 
obligations as acceptor of the drafts, or which it, the mort- 
gagee, might by operation of law be obligated to make as 
a party to the drafts. This clearly appears to have been 
the intention of the parties and the mortgage in plain 
and unambiguous terms expresses that intention. 

The mortgagee never actually made any advances to or 
on behalf of the mortgagor in connection with these drafts. 
No obligation by it for the benefit of the mortgagor was 
created by operation of law by reason of its being a party 
to the drafts. Nor does it appear that there were any 
moneys owing the mortgagee by the mortgagor by reason 
of the drafts. Under the circumstances there was no 
indebtedness existing from the mortgagor to the mort- 
gagee at the time the suit herein was filed and hence no 
mortgage lien to foreclose. 

«The effect of the foregoing is to overrule the former 
opinion in this case. It would also seem to disregard 
the rule of “the law of the case” adopted in Wong Wong 
v. Skating Rink, 25 Haw. 347. We deem it unnecessary 
to reconsider at this time the correctness of the views ex- 
pressed in the latter case on this subject, being of the 
opinion that the rule of the law of the case at best is not 
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applicable in cases such as this where the amount in- 
volved, exclusive of costs, exceeds $5000. In such cases 
this court is not the court of last resort. The United 
States circuit court of appeals for the ninth circuit has 
appellate jurisdiction to review such final decree as might 
be entered herein by this court. Under these circum- 
stances and in such a case this court is one of interme- 
diate appellate jurisdiction and the circuit court of ap- 
peals and not this court is the court of last resort. “The 
doctrine of the law of the case is not only restricted to 
appellate tribunals but also to such courts of last resort." 
See Jungk v. Reed, 42 Pac. (Utah) 292; United States v. 
Elliott, 41 Pac. (Utah) 120; Lawrence v. Ballou, 31 Cal. 
518; Klauber v. San Diego cte. Co., 98 Cal. 105, 107; 
Galigher v. Jones, 129 U. N. 193. 

The decree appealed from is reversed and the cause re- 
inanded to the trial judge with instructions to dismiss the 
bill. 

W. W. Thayer for petitioner. 

E. J. Botts for intervenor. 

CONCURRING OPINION OF EDINGS, J. 


I concur in the foregoing conclusion. Upon the former 
hearing of this case I believed, and still believe, that as 
between the parties to the mortgage the evidence was 
sufficient to sustain the petitioner's claim to a lien, but 
with the intervention of the trustee in bankruptcy the 
rights of the respective parties have been altered. As 
against the trustee in bankruptcy, the intervenor in this 
case, with all the rights of a creditor who has levied upon 
the property in good faith without notice except as ap- 
pears of record, I do not think the bank’s claim to a lien 
ean be sustained. See R. L. 1915, Sec. 3120; Bankruptcy 
Act of July 1, 1898, Ch. 541, Sec. 47a, 30 U. S. Stat. L., 
557, as amended by Act of June 25, 1910, Ch. 412, Sec. 
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8, 36 U. S. Stat. L., 840; In re Cooper's Estate, 226 Fed. 
317, 322. 


TERRITORY r. CHARLES E. THOMPSON. 
No. 1307. 
PETITION FOR REHEARING. 
FineD OcToper 18, 1921. DECIDED OCTOBER 22, 1921. 


KEMP AND EDINGS, JJ., AND CIRCUIT JUDGE DEBOoLT 
IN PLACE OF COKE, C. J., ABSENT. 


Per Curiam: The Territory of Hawaii, plaintiff-defend- 
ant in error, has filed a petition for rehearing which does 
not present any point not considered by the court on the 
original hearing and we do not find any merit in any of 
the grounds stated in the said petition for rehearing and 
therefore the same is denied. 

Harry Irwin, Attorney General, and Enos Vincent for 
the petition. 
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IN THE MATTER OF THE ESTATE OF WILLIAM 
HEED, DECEASED. 


No. 1353. 


EXCEPTIONS FROM Crircurr Court First CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED May 2, 1922. DecipeD AUGUST 18, 1922. 
Peters, C. J., Epines AND Perry, JJ. 


New TRIAL—insuficweney of evidence. 

An exception to a verdict upon the ground that it was con- 
trary to the evidence and the weight of the evidence challenges 
the sufficiency of the evidence to sustain the verdict. 

WILLs—validity—undue influence. 

To sustain the claim of undue influence it must appear that 
the influence exercised amounted to fraud or coercion or the sub- 
stitution of another's will for that of the testator. Evidence short 
of this will not suffice. 


New TriaL—insuficiency of evidence. 


Where the evidence failed to sustain a verdict of the jury 
for contestants upon an issue of undue influence exercised upon 
the testator at the time of the execution of his will the trial 
court properly set aside the verdict and ordered a new trial. 


OPINION OF THE COURT BY PETERS, C J. 


This cause involves the contest of the will of the late 
William Heeb. A copy of the will is not included in the 
record but it would appear from the decision of the trial 
court upon the motion for a new trial that “the deceased 
devised the bulk of his estate to his widow (naming her 
as sole executrix), bequeathing, however, to each of his 
four children the sum of one hundred dollars and further 
directing that in the event he should survive his wife 
(Lucy Heeb) his children were to have and enjoy his en- 
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tire estate, share and share alike.” Two of his children 
resisted the probate of the will. The will was admitted 
to probate and contestants appealed to the court with a 
jury. Pursuant to law four issues were framed for de- 
termination by the jury and in response thereto it found 
two of the issues in favor of the contestants. The issue 
“Was William Heeb, deceased, under the undue influence 
of Lucy Heeb at the time he executed the alleged will” 
was answered by the jury in the affirmative; the issue 
“Was the execution of the alleged will of William Heeb, 
deceased, the voluntary act of said William Heeb, de- 
ceased” in the negative. We take it that the latter issue 
was the complement of the former. 

Upon motion by the proponent the court set aside the 
verdict and granted a new trial upon the ground of the 
insufficiency of the evidence to support the finding of un- 
due influence. That is the only question raised here. 

There seems to be some confusion in the minds of 
counsel as to the effect of proponent’s exception to the 
verdict upon the ground that it was contrary to the evi- 
dence and the weight of the evidence. Neither the trial 
court nor this court is authorized to set aside a verdict 
on the sole ground that the verdict is against the prepon- 
derance of the evidence. When the verdict is supported 
by substantial evidence, and in this jurisdiction the word 
“substantial” has been defined as “more than a mere scin- 
tilla of evidence,” the verdict must stand. Any other rule 
would mean an invasion of the right of trial by jury and 
judges, and not juries, would be the ultimate arbiters of 
the facts. But where there is not sufficient evidence to 
sustain a verdict it is contrary to the evidence and the 
weight of the evidence. An exception to a verdict to this 
effect challenges the sufficiency of the evidence to sus- 
tain it. Upon a motion for a new trial incorporating such 
exception the trial court is obligated to examine the rec- 
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ord and determine whether the evidence is sufficient in 
law, in contradistinction to sufficiency in fact, to sustain 
the verdict. 

On the other hand there is no dispute between counsel 
as to the law involved on the issue of undue influence 
nor to its application to the facts. Moreover, the opinion 
of this court in Re Will of Chas. Notley, 15 Haw. 435, 
contains such a splendid exposition of the law of wills 
in respect to their invalidity as a result of undue influence 
exerted upon the testator as to obviate the necessity of 
repetition here. 

Nor in this class of cases, depending as they do en- 
tirely upon the evidence adduced, can it serve any useful 
purpose to recapitulate the evidence and preserve the his- 
tory of family estrangement. Suffice it to say that we 
have carefully examined the record and giving to the con- 
testants the benefit of all evidence adduced in their favor 
as well as all inferences that a jury might reasonably draw 
therefrom we fail to find as a matter of law that suffi- 
ciency of the evidence that the law demands to sustain 
a verdict. To sustain the claim of undue influence it 
must appear that the influence exercised amounted to 
fraud or coercion destroying free agency, or the substitu- 
tion of another's will for that of the testator so that the 
product is not that of the testator. Evidence short of 
this will not suffice. The court properly ordered a new 
trial. 

We have examined the other exceptions alleged and 
find them to be without merit. 

The exceptions are overruled. 

B. S. Ulrich (Thompson, Cathcart & Ulrich and E. H. 
Beebe on the brief) for proponent. 

W. B. Pittman (Andrews & Pittman on the brief) for 
contestants. 
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KOHEI OISO v. FRANK PORSEE AND FRANK 
PORSEE, GUARDIAN OF THE PROPERTY OF 
OLIVIA PORSEE. 


No. 1315. 


EXCEPTIONS FROM CIRCUIT Court, FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


SUBMITIED JULY 27, 1922, DECIDED SEPTEMBER 12, 1922. 
PELERS, ©. J., EDINGS AND PERRY, JJ. 


CoNTRACTS—CcOnsideration. 

Where a landowner employs another to plant her land to cane 
and the wages of the employee are contingent upon the amount 
to be realized by the employer from the sale of crops produced 
and the employee, in order to secure the benefits of a profit- 
sharing bonus offered by a mill company to cane planters who 
might contract with it for the sale of present and future crops 
in addition to the prices paid or to be paid by it for similar 
crops to non-contracting planters, induces the employer to join 
with him in selling to the mill company two of the crops to be 
produced by him under the contract of employment, upon the 
agreement and understanding between himself and his employer 
that all bonuses received from the mill company should be 
equally divided between them and the employer, in so doing, 
waives substantial rights reserved to her under the original con- 
tract of employment and assumes new and additional personal 
obligations and imposes upon her land easements or rights in 
the nature of easements to be enjoyed by the mill company, not 
contemplated by the terms of the contract of employment, the 
employer suffers a detriment which constitutes a good considera- 
tion for a waiver by the employee of the original conditions of 
his employment in respect to the payment of wages so far as 
they are affected by the element of a profit-sharing bonus and 
the agreement between the employer and the employee to divide 
the bonuses to be received equally between them. 


OPINION OF THE COURT BY EDINGS, J. 


On December 27, 1918, Olivia Porsee entered into a 
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written contract with the appellant, plaintiff below, by 
which the former employed the latter to plant, bring to 
maturity and harvest three crops of cane upon her land 
at Kalaimanu, Hawaii. Among other conditions of the 
employment it was provided that the work and labor 
were to be performed by the appellant subject to her 
supervision and to her entire satisfaction and that the 
cane was to be cut, weighed and transported to the 
flume when ordered by her. For this labor she agreed 
to pay appellant the surplus remaining from the pro- 
ceeds of sale to a milling company after deducting all 
advances made by her and 90 cents per ton on the first 
crop and $1.10 per ton on the second and third crops, 
which she reserved to herself. 

On March 5, 1920, both parties entered into an agree- 
ment with the Pepeekeo Sugar Company by which the 
former, as planters, agreed to plant to cane the same 
land subjeet to the employment contraet and bring to 
maturity two crops of cane, to mature, respectively, in 
the years 1920 and 1922, and sell the same to the mill- 
ing company. This agreement provided a fixed price 
per ton to be paid the planters for the cane produced and 
in addition thereto contained a provision for a profit- 
sharing bonus to be distributed to the planters, the meth- 
od of the computation of the amount thereof depending 
upon contingencies immaterial to be noted here. 

This action results from a dispute between the ap- 
pellant and one Frank Porsee, brother and legal repre- 
sentative of Olivia Porsee (the latter having in the mean- 
time become insane), as to the disposition of a bonus 
paid by the Pepeekeo Sugar Company in respect of the 
first crop which matured in 1920, the former contending 
that its disposition was controlled by the terms of his 
contract with Olivia Porsee, while the latter claims that 
its disposition was controlled by a contract orally entered 
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into between appellant and Olivia Porsee in the latter 
part of the year 1919 or early in 1920, by which it was 
agreed between them to enter into the said contract with 
the Pepeekeo Sugar Company and divide such bonuses as 
might be paid them thereunder equally between them. 

The terms of both the contract of employment and the 
cane-selling agreement are clear and unambiguous and 
there is no dispute as to their interpretation. "The only 
issue of fact before the trial court was the existence and 
terms of the oral agreement. In that regard the court 
found that appellant desiring to avail himself of the 
bonus for cane cultivated and harvested by him under his 
contract with Olivia Porsee repeatedly requested and 
urged her to enter into a contract with the Pepeekeo 
Sugar Company; that she at first refused to do so and 
finally consented upon the express agreement and under- 
standing by the appellant with her to share such bonus- 
es as might be received equally between them and in con- 
sideration of this oral agreement for an equal division 
of bonuses she entered into the contract with the Sugar 
Company. 

It appeared from the evidence, and the court found 
that the bonus had been divided equally between the 
parties and ordered judgment for defendant accordingly. 

Appellant brings but one exception to this court—that 
the decision is contrary to the law and the evidence and 
the weight of the evidence—and in support thereof con- 
tends that the oral agreement was without consideration. 

Obviously, if the contract with the Pepeekeo Sugar 
Company required nothing further of Olivia Porsee and 
she thereby personally or in respect to her land to be 
planted thereunder undertook no further obligations nor 
assumed any greater burdens than those expressly or by 
necessary implication imposed by her original contract 
of employment of appellant there would be no considera- 
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tion to support a waiver by the appellant of the terms 
of his contract of employment controlling the disposition 
of the proceeds of sale of crops produced thereunder, in- 
clusive or exclusive of any bonus. 

The cane-selling agreement, however, was in respect 
to the first and second crops to be produced by the ap- 
pellant under his contract of employment; by its terms 
were imposed upon Olivia Porsee, in substance, the same 
labor and duties as had been assumed by the appellant 
under the terms of his employment; whereas formerly the 
labor to be performed by the appellant was under the 
supervision, direction and control of Olivia Porsee and 
was to be performed to her entire satisfaction, that power 
under the cane-selling agreement was delegated to the 
Pepeekeo Sugar Company, and whereas by the contract 
of employment no burdens were impressed upon the land 
subject thereto further than those implied by the terms 
of employment the cane-selling agreement granted to the 
milling company easements or rights in the nature of 
easements, one of which, though not the least important, 
but sufficient for the purposes of this opinion, was a right 
of way granted to the milling company by which it was 
privileged during the term of its contract to construct 
flumes and railroads over, through and across the land 
to be planted for the purpose of transporting thereover 
other crops owned or controlled by the milling company. 

It would appear from the terms of the contract of 
December, 1918, that the appellant’s obligations were 
ended when he had cut, weighed and transported the cane 
to the flume and the obligation to dispose of the crops 
produced at the best available market price rested upon 
Olivia Porsee. The trial court found as a fact that in- 
dependent producers of cane could not secure the ad- 
vantages of the bonus provision offered by the Pepeekeo 
Sugar Company unless the same was sold and milled under 
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the usual form of cane-selling agreement employed by 
the Pepeekeo Sugar Company and which was the form 
used in the contract of March 5, 1920. The waiver by 
Olivia Porsee of the rights reserved to her under the 
original contract of employment and her assumption of 
new and additional personal obligations and the impo- 
sition upon her land of easements or rights in the nature 
of easements to be enjoyed by the milling company were 
a detriment to her and consituted a good consideration 
for the waiver by the appellant of the original eonditions 
of his employment in respect to the payment of wages so 
far as they were affected by the element of a profit- 
sharing bonus and the agreement between him and Olivia 
Porsee to divide the bonuses to be received equally be- 
tween them. 

The exception is overruled. 

W. JJ. Beers and I. M. Stainback for plaintiff. 

J. W. Russell for defendants. 
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HONG HOON, ET AL., v. LUM WAI, ET AL. 
No. 1318. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


SUBMITTED May 25, 1922. DECIDED SEPTEMBER 12, 1922. 


PETERS, C. J., EDINGS AND PERRY, JJ. 


INJUNCTION—Hiability on bonds or undertaking. 


Where a vendor in an executory contract of sale of chattels 
refuses to further deliver to the vendee and the vendee brings 
a suit in equity against the vendor for the specific performance 
by the vendor of the contract and ancillary thereto causes a 
temporary restraining order to issue therein restraining the 
vendor from delivering the chattels, subject to the contract, to 
others than the vendee and the vendor under the coercive meas- 
ures of the temporary injunction delivers the same to the ven- 
dee at the contract price, upon the dissolution of the temporary 
restraining order and action by the vendor against the obligors 
upon the temporary injunction bond the vendor is entitled to 
recover as damages the difference between the contract price 
received by him from the vendee and what he could have ob- 
tained but for the injunction. 


SAME—same—recoupment by obligors. 


A claim by the vendee against the vendor for the vendor’s 
breech under the circumstances does not arise out of the same 
transaction or subject-matter of plaintiff's action but is discon- 
nected therewith and is not the subject of recoupment by the 
vendee. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting.) 


The plaintiffs and the assignors of the defendant part- 


ners, constituting the See Wo Poi Shop Company, on 
November 8, 1917, entered into a contract of sale by 
which the plaintiffs as vendors agreed to sell to the said 
defendants’ assignors as vendees for the period of two 
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years from and after the day of the date thereof all mar- 
ketable taro that might be grown by the vendors upon 
certain lands at Kahana, Oahu. There were reciprocal 
covenants on the part of the vendees to buy. In March, 
1918, the vendees assigned their interests in the contract 
to the See Wo Poi Shop Company and deliveries were 
made to the company until May of the same year when 
the vendors discontinued and refused to make further 
delivery. Thereupon the assignees instituted a suit in 
equity against the plaintiffs for the specific performance 
by the latter of the sales agreement of November, 1917, 
and by way of ancillary relief secured a temporary re- 
straining order to be issued restraining the plaintiffs, 
their agents, etc., from delivering to any person or per- 
sons other than the assignees, until the final disposition 
of the suit or until further order of the court, any mar- 
ketable taro that might be grown and harvested by them 
on the land at Kahana, referred to in the sales agreement. 
As a condition precedent to the issuance of the tempo- 
rary injunction the assignees were required to furnish, and 
they did as principals with the other defendants as sure- 
ties, furnish to the plaintiffs as obligors a bond in the 
sum of $2000 conditional upon and idemnifying the obli- 
gees “for and concerning all the damage which they 
(the obligees) or either of them shall suffer by reason of 
the issuance of said temporary injunction in the event 
that it shall be finally determined that the same was im- 
providently or wrongfully issued.” A demurrer going 
to the merits of the bill after an interlocutory appeal to 
this court (see 24 Haw. 696) was sustained with leave 
to amend and the temporary injunction dissolved. There- 
after the complainants discontinued. 

The within action is in debt upon the temporary in- 
junction bond for damages suffered by plaintiffs by rea- 
son of the improvident and wrongful issuance of said 
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temporary injunction. The defendants plead the general 
issue. The court directed a verdict for the defendants. 
No reasons were assigned by the trial court for with- 
drawing the case from the jury, but assuming appellees’ 
contentions to have been the same below as here the 
court's action was evidently predicated upon the claim 
that plaintiffs had shown no damages, the deliveries of 
taro made by them pursuant to the terms of the tem- 
porary restraining order having imposed no greater bur- 
den than their legal obligations to make deliveries under 
the contract. In this we think the trial court was in 
error. 

Upon the breach by the vendors of their covenants in 
the sales agreement by refusing to deliver the only reme- 
dy accruing to the vendees was an action at law for 
damages. Equity was powerless to afford relief. The 
status of the respective parties was fixed by the breach. 
No legal impediment existed to prevent the vendors from 
contracting for the sale of their taro to persons other 
than the vendees. The vendees, not content with the 
remedy which the law afforded them, improvidently and 
wrongfully caused the vendors to be restrained from the 
exercise of their contractual rights and for this restraint 
they were liable to the vendors in damages for the differ- 
ence between what the vendors received from the vendees 
and what they could have obtained but for the coercive 
measures of the temporary restraining order. The de- 
livery of the taro by the vendors to the vendees during the 
pendency of the temporary restraining order was due to 
the restraining order and was not pursuant to the con- 
tract. The terms of the contract were immaterial and 
constituted no defense. 

The contract would not constitute a justification for 
a conversion of the taro by the vendees upon notice to 
them of the vendors’ refusal to make further delivery. It 
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was no less a trespass. The possession of the taro was 
secured by the vendees under the guise of a temporary 
restraining order. Its effect was to take fron! the vendors 
taro to the possession of which they were entitled by 
every legal right and to deliver it to the complainants in 
the equity suit. The court by a dissolution of the tempo- 
rary restraining order held that this was wrongful. That 
holding is conclusive. To permit the vendees in this 
action to justify under the contract is in effect to review 
the order of dissolution and to approve in this action as 
legal and within the rights of the vendees what the equity 
court held was wrongful and illegal. The oft invoked 
maxim that “the end justifies the means” has no place in 
the body of the law and is not a measure of the rights 
of persons and things. 

The case of New England Box Co. v. Prentiss, 82 Atl. 
(N. H.) 531, 532, is similar in all respects to the instant 
ease. There the plaintiffs through the coercive measures 
of a temporary injunction forced the defendants to de- 
liver to them pine planks which were the subject of an 
executory contract of sale between the parties. The 
court said: “In the present proceeding the contract 
alleged by the plaintiffs as the foundation of the pro- 
ceedings which have been decided against them is im- 
material. The measure of the damages.is not the differ- 
ence between what the defendants did receive and what 
thy would have received of the plaintiffs under the con- 
tract, but the difference between what they did obtain 
and what thev could have received but for the injunction. 
It has been decided in this case that the defendants could 
not be compelled to sell the plank to the plaintiffs. * * * 
As the defendants could not be compelled to sell the 
plank to the plaintiffs, the sum they would have been 
obliged to accept for it, if compelled to sell it, can have 
no bearing on the question of damages occasioned by the 
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wrongful prevention of such sale to others. As the de- 
fendants had the right to sell to others, they had the 
right to such price as they could obtain from them. The 
foundation of this proceeding is the wrong in granting 
the injunction. That wrong could not be cured by the 
trial and conclusion in favor of the plaintiffs of the 
question already conclusively determined against them.” 

Every presumption must be indulged, however, in 
favor of the judgment and the question arises whether 
the court’s action may be justified by allowing a recoup- 
ment by the defendants to the extent of the damages 
occasioned by plaintiffs’ breach. 

The plaintiffs in support of their claim introduced 
evidence tending to prove that during the period of the 
pendency of the temporary restraining order the market 
price of taro was in excess of the contract price. This 
evidence could be rendered equally available to defendants 
in a proper case. Defendants’ damages under that state 
of the evidence would equal plaintiffs’ and, if available 
as a defense, neutralize plaintiffs’ claim, entitling defend- 
ants to a directed verdict. 

In order to render the defense of recoupment avail- 
able, however, it must appear that the claim sought to 
be recouped arose out of the same transaction or subject- 
matter as the demand sued for. 34 Cyc. 623; Sutherland 
on Damages, Secs. 172, 178. Plaintiffs’ demand is predi- 
cated upon a temporary injunction bond; the defendants’ 
upon an executory contract of sale. The obligations of 
the injunction bond are as foreign to the contract of 
sale as if the damages which the bond indemnifies were 
occasioned by a stranger or as if they had resulted from 
a conversion of the taro by the defendants. There is no 
connection between the two claims. In an independent 
action by the assignees for the breach of the contract by 
the plaintiffs the plaintiffs’ claim under the injunction 
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bond would be equally foreign to the transaction or sub- 
ject-matter of plaintiffs action and not available as a 
defense by way of recoupment. Where the, claims of the 
opposing parties are disconnected and not a part of the 
same transaction or subject-matter of plaintiffs’ action 
recoupment will not lie. Sutherland, Id., Sec, 181; 
Oahu Ry. Co. v. Waialua Agr. Co., 16 Haw. 520; Keegan 
v. Kinnare, 14 N. E. (Ill.) 14-15; Esbensen v. Hover, 33 
Pac. (Colo.) 1008; Carrer v. Shelly, 17 Kans. 472-475; 
Jones v. Swank, 55 N. W. (Minn.) 1126; Tacoma Mill Co. 
v. Perry, T3 Pac. (Wash.) 801. 

The exception to the order directing a verdict for the 
defendants is sustained and the cause remanded for a 
new trial. 

W. B. Lymer and Marguerite K. Ashford for plaintiffs. 

Smith, Warren, Stanley & Vitousck and W. T. Rawlins 
for defendants. 


DISSENTING OPINION OF PERRY, J. 


Briefly stated the case is this: Plaintiffs agreed to 
sell, and the defendants agreed to buy, certain taro. 
Plaintiffs refused to perform. Thereupon the defendants 
filed à bill in equity seeking specific performance of the 
contract of sale and obtained the issuance of a temporary 
injunction restraining the vendors from selling or de- 
livering the taro to persons other than the contractual 
vendees. In order to obtain this injunction the vendees 
filed à bond in favor of the vendors to assure them against 
all costs, charges and damages sustained by them by rea- 
son of the issuance of the injunction if it should be 
thereafter decreed that the injunction had been improper- 
ly issued. A demurrer to the bill in equity was sustained, 
on appeal, by this court on the sole ground that the ven- 
dees had an adequate remedy at law by an action for 
damages and that for that reason a court of equity would 
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not interfere. (Lum Wai v. Hong Hoon, 24 Haw. 696, 
705.) The vendors thereupon instituted the present ac- 
tion, upon the bond, praying for a judgment for a certain 
sum of money by way of damages consequent upon the 
improper issuance of the temporary injunction. The trial 
court having directed a verdict for the defendants the 
case comes to this court upon exceptions. 

It should be noted in limine that there is no exception 
before this court presenting any claim or question relat- 
ing to the possible right of the vendors to recover upon 
the bond for counsel fees or other costs or expenses paid 
or incurred in procuring the dissolution of the temporary 
injunction. The sole ultimate claim is that the vendors, 
having adduced undisputed evidence tending to show that 
the market value of the taro while the injunction was in 
force was higher than the selling price prescribed by the 
contract of sale and purchase and having delivered the 
taro to the defendants during the existence of the injunc- 
tion by reason solely of the compelling force of the in- 
junction, are entitled to recover by way of damages the 
difference between the contract price and the market 
value. 

There can be no doubt that the decree in the equity 
suit was a final adjudication that the temporary injunc- 
tion was improperly issued. My dissent recognizes that 
that matter is res judicata and that it is not now open 
to the vendees to “go behind" that decree and to seek or 
obtain a ruling which in substance disregards that prior 
decree. But it remains equally clear that that decree did 
not adjudicate or purport to adjudicate the merits of the 
controversy between the vendees and the vendors and was 
simply based upon the theory that the vendees’ remedy 
was at law and not in equity. It is res judicata that the 
injunction was improperly issued and that if the vendors 
have suffered in damages bv reason of the issuance or 
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the pendency of that injunction they have a cause of 
action against the vendees upon the bond; but it is not 
res judicata that the vendors suffered anv damages or, 
if they did, what the extent of those damages is. As in 
every other action at law for recovery of damages the 
plaintiff has the burden of proving the two main essen- 
tials of his case, to wit, (a) that by reason of the negli- 
gence, breach of contract or other substantial cause a 
right of action exists and (b) that the plaintiff has 
thereby suffered damage. 

In the present instance, the case being freed from any 
complieations or claim relating to attorney's fees, costs 
or other expenses, the vendors have failed to prove that 
they suffered any damage. The undisputed evidence 
shows that they have suffered no damage. They were en- 
joined from doing that only which they had no right to 
do. In my opinion they cannot possibly be damaged 
under those circumstances. Referring to bonds in sup- 
port of injunctions, 22 Cyc. 1040 says: “Where defend- 
ant in the injunction suit was not, or could not possibly 
have been, injured, he is precluded from recovering dam- 
ages on the bond." The vendors solemnly bound them- 
selves by their contract with the vendees to sell the taro 
in question to the vendees and to no one else. “In the 
obligation assumed by a party to a contract is found his 
duty, and his failure to comply with the duty constitutes 
the breach.” 6 R. C. L., Sec. 377, p. 1016. “As a con- 
tract consists of a binding promise or set of promises, a 
breach of contract is a failure, without legal excuse, to 
perform any promise which forms the whole or part of a 
contract." 3 Williston on Contracts, Sec. 1288. It is 
ture that the vendees had the power after entering into 
the contract to break it and to sell and deliver the taro 
to others; but they did not have the right, either moral 
or legal, to do so. It seems to me to be an utter perver- 


554 SUPREME COURT OF HAWAII. 


Perry J., dissenting. 


sion of terms to say that a party to a contract has a 
right to do that which by the contract he has obligated 
himself not to do. Constitutions, statutes and courts 
have from time immemorial regarded contracts as solemn 
obligations the unoffending parties to which are to be 
always protected in their rights against those committing 
a breach. To now say judicially that a party has a right 
to commit a breach of any contract seems to me to be at 
variance with the history of contracts and with the sol- 
emnity and respect which has been accorded to them in 
the past. If a party to a contract has a right to break 
it, why is it that courts of law allow damages to the un- 
offending party for that breach? Surely no one has ever 
succeeded in recovering in a court of law damages for 
the doing of that by another which that other had the 
unqualified legal right to do. 

In the case of New England Box Company v. Pren- 
tiss, 76 N. H. 313, 317, the court does indeed hold flatly, 
under circumstances parallel to those of the case at bar, 
that the vendors had the right to sell to others and that 
they had the right “to such price as they could obtain" 
from others. Possibly there are other cases to the same 
effect. "Their reasoning does not appeal to me as being 
sound and with all respect I must decline to follow them. 
Other cases hold to the contrary: 


*As long as the lien exists defendant could not law- 
fully sell more than the equity of redemption in the prop- 
erty which was subject to it. Hence it is not seen that 
he could have been damaged by being restrained from 
doing that which he had no right to do." Parks v. 
O'Connor, 8 S. W. (Tex.) 104, 107. 

“Either party to a contract, however solemn its char- 
acter or binding its form, has the power to violate it 
and courts of law give no redress to him who is injured 
except compensatory damages; but it is not accurate, in 
law or in morals, to say that a party has a right to break 
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his contract. It would be to assert that it is legally 
right to do what is legally wrong. A person bound by a 
contract to do or not to do a thing may find it to his 
advantage not to keep his engagement, for the obligation 
may be more onerous than the damages likely to be im- 
posed for its breach, but the violation of the contract 
cannot be regarded as a contractual right." Rowland 
Lumber Co. v. Ross, 40 S. E. (Va.) 922, 924, 925. 

*Tt is clear that there must be an unjust restriction 
of a right to make one liable in damages for suing out a 
writ of injunction, and one who has obtained a judgment 
by fraud on a debt that has been paid cannot recover 
damages on the injunction bond even though the injunc- 
tion be dismissed and the writ quashed. We do not hold, 
nor do we intend to hold, in this case, that where an in- 
junction is dissolved, and that ends the matter, a person 
may not recover his damages for a wrongful issuance of 
such injunction, nor that one may set up as a defense 
to an action on the bond in such case that as a matter of 
fact the injunction was not wrongfully issued. But where, 
as in this case, it was determined by an action in court 
that the judgment, which said injunction was sought to 
restrain the collection of, was obtained through conspir- 
acy and fraud, such an adjudication may be interposed 
as a defense to the action on the bond for damages.” 
Guthrie v. Bicthan, 139 Pac. (Ida.) 718, 719. 

“To recover on the bond it must be shown that it" 
(the plaintiff) “was damaged to some extent by the is- 
suance of the writ * * * or that some lawful or sub- 
stantial right was interfered with by the writ.” Ry. Co. 
v. Whitney, 152 Ia. 520, 523. 


It seems to me to be immaterial in what the illegality 
or absence of right consisted of. Illustrating again the 
difference between power and right,—“The defendant, if 
plaintiff’s contention be correct, had no right to termi- 
nate the contract; but notwithstanding it did not have 
the right it had the power to do so, which it illegally exer- 
cised, and for which the law steps in and compensates 
the plaintiff in damages. The general rule is that, while 
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a contract is executory, a party has the power to stop 
performance on the other side by an explicit direction to 
that effect, subjecting himself to such damages as will 
compensate the other party for being stopped in perform- 
ance on his part at that stage in the execution of the con- 
tract.” Dunham v. Hastings Pavement Co., 88 N. Y. Ñ. 
835, 837, 838. See also Sumner v. Crawford, 41 8. W. 
(Tex.) 825. 

In this view, that the plaintiffs were enjoined from 
doing that only which they had no right to do and that 
therefore they have neither suffered nor proved any 
damages, no question of pleading concerning recoupment 
or set-off can arise. 

The further contention of the plaintiffs that because 
of the existence of the clause in the contract of sale and 
purchase relating to $1000 the plaintiffs are entitled to 
recover at least the difference between the sum of $1000 
and the excess of the market value over the contract price 
cannot be sustained. That clause does not in any wise 
attempt to limit the amount of the damages of either 
party for a breach of the contract to the sum of $1000. 

Iu my opinion the exceptions should be overruled. 
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Srarvuris—constitutionality—substitute gudges. 

Section 2277, R. L. 1915, which provides that the chief justice of 
the supreme court may, in the case of a vacancy in the office 
of circuit judge of one of the circuits, authorize a circuit judge 
of another circuit to preside at the trial of any pending cause, 
is not in conflict with Section 80 of the Organic Act which provides 
that the President shall nominate and by and with the advice 
and consent of the Senate appoint the judges of the circuit 
courts. 

NEw Triat—misconduct. of jurors—newspaper comments. 

Not every newspaper publication relating to a case on trial 
furnishes ground for a new trial. The result must depend upon 
the circumstances of each particular case. 


SAME. 


A newspaper publication to the effect that the defendant cor- 
poration in a pending action for damages for negligence is pro- 
tected by accident insurance and that the insurance company 
offered to settle for a small amount, which article was pub- 
lished without the direction or knowledge of the plantiff or her 
attorneys, is not per se ground for a new trial or for the entry 
of a mistrial, 


Triat—withdrawal of juror—diserction of trial court. 

A motion to withdraw a juror and to enter a mistrial is in 
the sound, judicial discretion of the trial judge and his ruling 
thereon will not be disturbed in the absence of an abuse of 
discretion. 

_EVIDENCE—opinion—standard treatises—for purpose of contradiction. 

Where an expert witness gives in evidence his opinion as to 
the probable length of time that will elapse before a patient 
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will recover from injuries received in an accident and in cross- 
examination names certain authors as supporting his opinion, 
it is not error for the trial judge to refuse, on the cross-exam- 
iner’s request, to order the witness to leave the court-house, 
procure the books referred to, return to the stand and search 
for and point out the passages supporting his opinion,—the wit- 
ness and opposing counsel offering to place the books at the 
cross-examiner’s disposal and to permit a recall of the witness 
at any time for further cross-examination. 


NEGLIGENCE—CONtributory negligence—care required. 


A girl of thirteen cannot be said, as matter of law, to be 
guilty of contributory negligence merely because, while walking 
on a side-walk adjoining a public highway, she permitted her 
attention to be momentarily diverted to the opposite side-walk 
by the voice or call of another person and in consequence of this 
distraction fell into a freight elevator pit left by the defendant 
open and unguarded. 


OPINION OF THE COURT BY PERRY, J. 


This is an action for damages for the negligence of the 
defendant corporation resulting in physical injuries to 
the plaintiff. The jury rendered a verdict in favor of the 
plaintiff for the sum of $7,250. The case comes to this 
court on a writ of error. The more important assign- 
ments of error will be considered in detail. 

The case was tried in Hilo in the fourth judicial circuit 
of this Territory at a time when a vacancy existed in the 
office of circuit judge of that circuit. The trial was pre- 
sided over by the Honorable J. W. Thompson, Judge of 
the Circuit Court of the Third Judicial Circuit, upon the 
written request and authorization of the chief justice 
of this court. One assignment of error is that this re- 
quest and authorization were invalid because, as it is 
said, the statute purporting to provide for such tem- 
porary grants of authority is in conflict with the Organic 
Act of the Territory and therefore void. The statute 
under which the chief justice acted in requesting Judge 
Thompson to “preside at the trial of any cause or causes 
pending in the circuit court of the fourth cireuit” is 
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R. L. 1915, section 2277, which reads as follows: “When- 
ever on account of disqualification, inability to attend, 
vacancy in office, or any other cause or causes, there shall 
be no judge of the circuit court of any particular circuit 
who can preside at the trial of any cause pending in such 
court or in chambers in such circuit, or at any term of 
such court, a circuit judge of some other circuit who 
shall be thereto authorized by the written request of the 
chief justice, may preside at the trial of such cause, or 
at such term, as the case may be.” It is not contended 
that the chief justice's request and authorization to Judge 
Thompson were not in pursuance of, or in conformity 
with, the provisions of this statute. The only contention 
is that the statute is in contravention of section 80 of 
the Organic Act, which reads as follows: “That the 
President shall nominate and, by and with the advice 
and consent of the Senate, appoint * * * the judges 
of the circuit courts, who shall hold their respective offices 
for the term of four years, unless sooner removed by the 
President.” In our opinion the objection is not well 
founded. In acting as he did the chief justice did not 
appoint or endeavor to appoint any one as a judge of 
the circuit court of the fourth circuit; nor does section 
2277 purport to authorize the appointment of a judge of 
any circuit in case of a vacancy. All that the statute 
purports to do is, and all that the chief justice did under 
that statute was, to authorize a judge of another circuit, 
who was duly appointed to his office by the President and 
the Senate of the United States, to temporarily perform 
certain duties within the ordinary territorial jurisdiction 
of the fourth circuit. The statute and the designation 
by the chief justice both recognize that a vacancy exists 
in the fourth circuit and both proceed upon the theory 
of such vacancy. Neither attempts to provide for or to 
make an appointment of a judge of the fourth circuit. 
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Neither purports or attempts to in any wise limit the 
powers granted by section 80 of the Organic Act to the 
President or to the Senate of the United States. Both 
proceed upon the assumption that in due course the power 
of appointment referred to in section 80 of ihe Organic 
Act will be exercised by those who are by that act vested 
with the power so to do. "There is no conflict between 
R. L. section 2277 and section 80 of the Organic Act. 

On the afternoon of the first day of the trial before the 
jury a newspaper published in Hilo published an article 
reading as follows: 


“PFOURTEEN-YEAR-OLD HILO GIRL SEEKS $11,500 
DAMAGES FROM INSURANCE FIRM 
FOR INJURIES. 


“Pretty Miss Margaret Fraga, fourteen-vear-old Hilo 
school girl, fell down a sidewalk elevator shaft, owned by 
the Hoffschlaeger Company, Ltd., last August. 

“When her case was called in the Circuit court this 
morning she asked for $11,500 damages for injuries which 
she declares she suffered from her fall, from which she 
declares that she has never entirely recovered. 

“Shortly before noon, the trial jury was completed and 
the beginning of testimony will start when court con- 
venes this afternoon. 


*Unusual Circumstances 


*The circumstances surrounding the case are rather 
unusual. According to the Insurance company, which is 
defending the case for the defendant, it is admitted that 
Miss Fraga was walking along Keawe street and fell 
down the elevator shaft, but they declare that the com- 
plainant did not suffer serious injuries. It is reported 
that the Insurance company, at the time of the accident, 
agreed to settle for a small amount of damages. It is ad- 
mitted that half of the iron grating, which was supposed 
io cover the shaft, was left unguarded. 

*Miss Fraga declares that her injuries, both physical 
and mental, were so serious that she has not entirely re- 
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covered. The twelve men who were selected to hear the 
evidence in the case are as follows: James Davis, George 
H. Akau, John Kahiawi, Antone J. Kimi, James Kauhu- 
lapua, Charles Johnson, T. O. Mitchell, E. B. Hamauku, 
A. Arasuda, S. 'K. Maka, E. A. Namohala, and Harry 
Hapai. 

“Questions Jurisdiction 


“Judges William L. Stanley and Charles F. Parsons 
are appearing for the Insurance company, who are 
shouldering the responsible for the Hoffschlaeger com- 
pany. It is expected that this case will require two days. 

“Yesterday, when the case was first called, Judge W. 
L. Stanley filed a motion that Judge Thompson had no 
jurisdiction to hear this case. The motion was over- 
ruled and the case was continued until this morning.” 


On the first day of the trial evidence had been pre- 
sented to the jury after the noon recess only. Upon the 
opening of court on the second day of the trial counsel 
for the defendant presented a motion for the withdrawal 
of one juror and for the entry of a mistrial, basing his 
motion upon the ground of the newspaper publication 
of the article above quoted. Affidavits for and against 
the motion were filed and the motion was denied by the 
presiding judge and the trial proceeded. After verdict 
for the plaintiff the defendant in support of a motion for 
a new trial, based inter alia upon this same ground of the 
appearance of the publication in the local paper, pre- 
sented additional affidavits upon the subject. The motion 
for a new trial was denied by the presiding judge. 

In support of the errors assigned in connection with 
ihe denial of these two motions it is contended that the 
publication of the article was prejudicial to the defendant 
in that the ariiele states, first, that an insurance com- 
pany was the real defendant and was “shouldering” de- 
fendant's case and the responsibility involved, and, sec- 
ond, that the insurance company had agreed to settle 
the claim of the plaintiff for a small amount of damages. 


36 
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It is well settled that not every newspaper publication 
relating to a case on trial furnishes ground for the grant- 
ing of a new trial. The result must depend upon the cir- 
cumstances of each particular case including the nature 
of the article and the prejudice which it is likely to have 
caused to the losing party. It cannot be doubted that if 
in the case at bar the publication had been made prior 
to the impaneling of a jury for ihe trial of the case and 
if under those circumstances the prospective jurors had 
been examined on their voir dire, as to the reading of the 
article, as to the impressions that it made upon them and 
as to whether or not they were able to discard those im- 
pressions, if any, and to try the case solely upon the 
evidence as it should be adduced at the trial and upon 
the law as it might be given to them by the presiding 
judge, and had answered, satisfactorily to the court, that 
either the article had not been read or had left no conse- 
quential impression upon them or that they could discard 
those impressions and try the case solely upon the law 
and the legal evidence, no juror thus answering satisfac- 
torily could have been successfully challenged. Under 
those circumstances every such juror would be perfectly 
eligible to sit at the trial of the case. Intelligent jurors 
throughout the land are presumed to read newspapers 
and to read in them not only other current news but 
also reports of accidents and other facts involved in con- 
troversies which may later become the subject of judicial 
investigation. No one is in this jurisdiction successfully 
challenged nowadays on the mere ground that he has read 
something in the newspapers relating to the case on trial. 
20 R. C. L., p. 254, Sec. 36; 2 Thompson on Trials, Sec. 
2561. The examination is always pursued further to ascer- 
tain whether in spite of the reading the proposed juror 
is able to give both parties a fair trial purely upon the 
law and the evidence. In the case at bar the defendant 
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did not avail itself of the opportunity, which it had in 
conformity with correct and well recognized procedure, 
to ask at the opening of the second day’s session of the 
court that the trial be suspended and the jurors re- 
examined in order to ascertain how many, if any, of them 
had read the article in question, how many, if any, had 
received from the article impressions as to the merits of 
the case on trial and how many, if, any, were not able 
to sit with unprejudiced minds in the further trial of the 
case. Marrin v. United States, 167 Fed. 951, 953; Lindsey 
v. Tioga Lumber Co., 32 So. (La.) 464, 466; Copeland v. 
Ry. Co., 75 S. W. (Mo.) 106, 114, 115; State v. Hoffman, 
45 So. (La.) 951, 955. Most, if not all, persons available 
as jurors nowadays are familiar with the business practice 
of corporations and individuals of securing themselves 
against loss from accidents due to the negligence of them- 
selves and of their servants and agents by taking out in- 
surance with companies existing for the purpose. It 
would not be good, ground for challenge of a proposed 
juror that he knew or had read in advance of the trial 
that the defendant in any given case was thus secured 
by insurance provided he could answer with satisfaction 
to the court that he could easily obey the instructions of 
the court that that fact should not affect his verdict one 
way or the other. Similarly, as to a published suggestion 
that a compromise had been offered, whether that sug- 
gestion stands by itself or in combination with a reference 
to insurance. In the case at bar the defendant had the 
opportunity already adverted to to reexamine the jurors 
as to their knowledge of their duty in this respect. We 
venture to say that in all probability had such an exam- 
ination been had it would have been found that the jurors 
understood their duty in the premises and were qualified 
to continue sitting as jurors in spite of the fact that they 
had read the article in question. It is worthy of note in 
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this connection that although a period of two weeks 
elapsed from the appearance of the article until the filing 
of the motion for a new trial the defendant was unable 
to show that more than one juror had read the article 
during the trial or that that juror had been influenced 
by what he read. To permit a losing party to content 
himself with a mere motion to withdraw a juror and to 
enter a mistrial, without an immediate examination of 
the jurors to ascertain their state of mind due to the ap- 
pearance of the newspaper article, would be to encourage 
him to take chances on the verdict of the jury, preserv- 
ing an exception based upon a supposed state of' facts 
not as clearly disclosed by any means as it might have 
been had there been an immediate examination of the 
jurors. As was said in Partello v. Missouri Pacific Ry. 
Co., 145 S. W. (Mo.) 55, 58: *It was competent for the 
defendant to have shown then, by an examination of the 
jurors, whether or not an opinion had been formed, or 
whether the jurors had been or would be influenced by 
having read ihe newspaper article. This the defendant 
did not do and it would not do to permit a party to take 
the chance of a favorable verdict and failing in that to 
claim the existence of prejudice of jurors which he failed 
to show when he had the opportunity. * * * When 
the court made its ruling nothing was shown more than 
the mere reading of a newspaper article bearing upon the 
case by two jurors and that alone was not enough to 
warrant the court in discharging the jury." See also 
Shafer v. Ry. Co., 201 S. W. (Mo.) 611, 615. 

It is true that in many cases in New York, Illinois and 
perhaps other states it has been held that the mere state- 
ment, direct or indirect, by counsel to or in the presence 
of the jury that the defendant is protected by accident 
insurance is reversible error. This is an extreme view 
and does not appeal to us as sound. We do not care to 
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follow it. We think that with a possible occasional ex- 
ception due to particular circumstances ordinary cau- 
tionary instructions would cure what otherwise might be 
error. There are other cases, of course, which hold that 
cautionary instructions do cure. See, for example, Holt v. 
Manufacturing Co., 98 S. E. (N. C.) 369, 310, 371. There 
is a difference worthy of mention between evidence, offers 
of evidence and argument adduced in court, on the one 
hand, and newspaper publications out of court, on the 
other hand. "The latter, it may well be presumed, would 
not have the same effect upon a jury as the former. Hol- 
lenbach v. McCord, 132 S. W. (Mo.), 1189, 1190, 1191. 
Nor was there any evidence in the case at bar tending 
to show that the plaintiff or her attorneys or any one 
else in her behalf caused the publication in question to 
be made. The only evidence on the subject is to the effect 
that the plaintiff's attorneys did not cause the publication 
and the trial judge so found as a fact. 

A motion to withdraw a juror and to enter a mistrial, 
even if a correct form of procedure in this jurisdiction, is 
at best addressed to the sound judicial discretion of the 
trial court. Marrin v. United States, supra: Fed. Cas. 
No. 14,858; Pirrung v. Supreme Council, 93 N. Y. N. 575, 
578; Heiler v. Storage Co., 105 Atl. (N. J.) 233. We 
cannot find that in denying the motion the trial judge in 
the case at bar abused his discretion. Whether in this 
jurisdiction a motion of this kind (for the history of this 
method of procedure, which originated in a fiction, see 
Usborne v. Stephenson, 48 L. R. A. (Ore.) 432, 435, 438) 
ean be entertained in the absence of reason shown why 
any particular juror should be excused or should not be 
permitted to longer serve in the case is a question that 
need not be decided in this case. For other reasons al- 
ready stated the motion in this instance was correctly 
overruled. 
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The accident in question in this case consisted in the 
plaintiff’s falling into a freight elevator shaft in a side- 
walk adjacent to one of the public highways of Hilo. Half 
of the iron grating or door over this shaft had been left 
open by the defendant or its servants for the discharge of 
freight and the opening had been left unguarded and un- 
protected in any way. The plaintiff was thirteen years 
of age, had been walking on the side-walk in the direction 
of the elevator pit and a second or two prior to the fall 
had had her attention diverted to the opposite side of the 
street by the voice of another. It was during this momen- 
tary distraction that she fell. On behalf of the plaintiff 
the physician who attended her immediately after the 
accident and for some weeks thereafter testified at length 
concerning the nature and the extent of her injuries and 
the probability as to the time that would lapse before 
she could recover completely from an injury in the gen- 
eral locality of one of the knees. Testifying that as com- 
plete recovery had not happened within a stated time 
(three or four weeks) he gave it as his opinion that she 
would not recover until some time between her twentieth 
and twenty-fourth year of age. Pressed on cross-examina- 
tion for reasons in support of these views, he named cer- 
tain writers of medical works as authorities in support 
of his opinion. Counsel for the defendants thereupon 
asked the witness to produce the books written by these 
authors, which he (the witness) had said were at his 
home or at his office in Hilo, and asked the court for an 
order compelling the witness to obtain and produce these 
books in order that counsel for the defendant might ask 
the witness to point out the passages supporting his tes- 
timony. The motion was denied and the request dis- 
allowed. At that same time, however, the witness informed 
counsel for the defandant that the books at his home and 
office were at counsel’s disposal and counsel for plaintiff 
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made the offer, and asked that it be placed of record, 
that the plaintiff would consent to the recall of the wit- 
ness at any time by counsel for the defendant for further 
cross-examination. In so far as the record shows none 
of these offers was availed of by counsel for the defend- 
ant. No offer was subsequently made in court to show 
from the books that they did not support the witness' 
opinion or that they contained passages to the contrary. 

The refusal of the court to order the witness to procure 
the books at his home or office and to produce them to coun- 
sel for further cross-examination is assigned as error. This 
assignment cannot be sustained. The general rule seems 
to be well settled that medical books are not admissible 
as evidence of the truth and correctness of the state- 
ments and views therein contained. 8 Ency. Pl. & Pr., 
168, 169; 3 Wigmore on Evidence, Sec. 1700; 22 C. J., 
Sec. 831. It seems to be equally well settled that when 
a medical expert cites a book as authority for his state- 
ment passages in the book to the contrary may be shown 
him in eross-examination and further questions asked of 
the witness which are intended to bring forth an admis- 
sion that the witness was in error. Same authorities. 
But counsel in the case at bar sought to go further than 
this. He did not produce any books, he did not confront 
the witness with any passages in conflict with his testi- 
mony, but he sought to have the witness compelled to 
leave the stand and proceed to his home or office to obtain 
the books, return with them to the court-house and then 
to search for passages tending to confirm the opinions ad- 
vanced by him in evidence. The most that can be said 
in favor of the defendant in this respect is that the mat- 
ter was at best in the discretion of the trial judge and 
that that discretion having been exercised in the way that 
it was no reversible error is to be found in the ruling. 

Another assignment of error is that upon the undis- 


568 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


puted evidence the plaintiff was guilty of contributory 
negligence in permitting her attention to be distract- 
ed to the opposite side of the road and in not at 
all times keeping her eyes fixed on the sidewalk ahead of 
her sufficiently to discover the opening which was there. 
The evidence is indeed undisputed on this point. The 
plaintiff was a minor thirteen years of age. She had often 
passed along this same side-walk and had seen the freight 
elevator and its covering. It was during the momentary 
diverting of her attention by the call from the opposite 
side-walk that she fell. The degree of care required of a 
child is different from that required of an adult. A child 
is “only required to use the care appropriate to his age, 
experience and mental capacity.” Ry. Co. v. Heaton, 191 
Fed. 24, 26. See also Long v. Ry. Co., 162 Ia. 11, 21. The 
degree required of a bright, intelligent child is perhaps 
different from that required of one less favorably endowed 
in these respects. The degree of care required of a child 
of eight is different from that required of a minor of 
thirteen or sixteen. Common sense and common experi- 
ence must be resorted to by jurors in determining ques- 
tions of negligence in the case of minors as well as in the 
ease of adults. It certainly cannot be said that upon the 
undisputed evidence in this case the jury should have 
found as a matter of law that the plaintiff was guilty of 
contributory negligence. It is at least open to grave doubt 
that if by its verdict the jury had found that the plaintiff 
was guilty of contributory negligence such a verdict could 
stand; but certainly a verdict finding her not guilty of 
negligence cannot be set aside on the ground that it was 
contrary to the evidence or lacking in evidence to sup- 
port it. 

It is further assigned as error that the verdict was ex- 
cessive and that it must have been due to bias and preju- 
dice on the part of the jury. The latter part of this 
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contention has reference merely to the newspaper publica- 
tion and that is already disposed of above. If the jury 
accepted as true the evidence of Dr. Osorio, who testified 
on behalf of the plaintiff as to the nature and extent of 
her injuries,—and it was competent for the jury to do so 
and to disregard the evidence of another medical ex- 
pert who testifed to the contrary—a verdict in the sum 
of $7,250 cannot be held to be excessive or to contain 
evidence within itself that it must have been the result 
of bias or prejudice. 

There are other assignments of error relating to so- 
called restrictions of the right of cross-examination and 
to the instructions of the court. Suffice it to say that we 
have examined them all with care and find no reversible 
error. 

The judgment is affirmed. 

W. L. Stanley (Smith, Warren, Stanley «€ Vitousek on 
the brief) for plaintiff in error. 

R. J. O’Brien and Fred Patterson (also on the brief) 
for defendant in error. 
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AN ATTORNEY AT LAW. 
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TRIED AUGUST 8-11; 14-18; 21-24, 1922. DECIDED SEPTEMBER 14, 1922. 


EDINGS AND PERRY, JJ., AND CIRCUIT JUDGE BANKS IN 
PLACE OF PETERS, C. J., DISQUALIFIED. 


ATTORNEY AND CLIENT—Suspension and disbarment—misconduct in ca- 
pacity of county attorney. 

An attorney is no less liable to disbarment or suspension for 
misconduct because it occurs in his administration of the office 
of county attorney or because impeachment proceedings lie 
against him for removal from office. 


SamME—-same—not punishment but protection to community. 


Disbarment and suspension of an attorney are intended, not as 
punishment to the offending attorney, but as protection to the 
community in which he is licensed to practice. 


SaAME—same—efforts to prejudice grand jury. 

A county attorney who, in the presence and hearing of the 
grand jurors assembled in court to receive instructions concern- 
ing a criminal prosecution about to be instituted by the attorney 
general of the Territory or one of his deputies, makes an address 
attacking the course of the attorney general or his deputy in 
instituting such proceedings without consulting him (the county 
attorney) and does so for the purpose of influencing the grand 
jury to refuse to indict the person about to be accused of crime, 
is guilty of infidelity to his clients, the county and its people, 
and violates his duty as county attorney and his duty as an at- 

d torney at law. 


SamME—same—advising defendant in a criminal case. 

A county attorney who, when informed by a defendant about 
to go to trial upon an indictment that he is ready to plead 
guilty and to tell the court the whole truth as he knows it, ad- 
vises such defendant to plead not guilty and to "fight the case" 
and says to the defendant that the attorney general or his deputy 
who is conducting the prosecution will make every effort to 
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secure a conviction, is guilty of infidelity to his clients and vio- 
lates his duty as county attorney and as an attorney at law. 


SaAME—same—accepting employment in violation of R. L., Sec. 1431. 


A county attorney who accepts employment as counsel, and a 
retainer, from a plaintiff in a civil action depending upon the 
same state of facts constituting a prima facie case of the offense 
of gross cheat against the defendant in the action, violates R. L., 
Sec. 1915, and his duty as county attorney and as an attorney at 
law and is guilty of infidelity to his clients. 


SAME—80me—continuing to serve a defendant informally accused by 
the other side of perjury. 


An attorney may properly continue until final judgment to 
act in an action of ejectment in behalf of a defendant who 
insists, in his dealings with the attorney, upon the truth of his 
(the client's) statements and evidence concerning his under- 
standing of a certain interview and transaction, even though 
citizens of high reputation in the community have testified 
to a diametrically opposite uderstanding of the same interview 
and transaction, 


SAME—Same—entering nolle prosequi. 


A county attorney may, without any violation of duty, enter 
a nolle prosequi in a case in which the defendant is charged with 
malicious injury, if the attorney believes that the alleged de- 
struction of property was an act done in the fair assertion in 
good faith of a supposed legal right. 


OPINION OF THE COURT, BY PERRY, J. 
(Edings, J., dissenting.) 


This is an information by the attorney general of the 
Territory of Hawaii alleging misconduct on the part of 
E. R. Bevins, an attorney licensed to practice in all of 
the courts of the Territory and praying for his disbar- 
ment. The information sets forth six charges which will 
be herein considered separately. 

First charge. In an action of ejectment brought in 
the circuit court of the second judicial circuit by one 
Ambrose against one Kealakaa a document, reading as 
follows, was filed under the title of the court and cause: 
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“STIPULATION AND DISCONTINUANCE. 


“It is hereby stipulated and agreed by and between 
the parties to the above entitled action that the said 
defendant, Kealakaa, shall and does hereby disclaim and 
surrender to the said plaintiff, J. W. Ambrose, all claim 
of title to the land and premises situate at Lahaina, Island 
of Maui, described in the complaint filed herein, being a 
portion of the land described in R. P. 1702, L. C. A. 
3834, containing an area of 25/100 of an acre more or 
less. 

“And in consideration whereof the said plaintiff, 
J. W. Ambrose, does hereby discontinue further proceed- 
ings in said cause, he (plaintiff) to pay all costs of court 
incurred herein and waives all claim of damages against 
the said Kealakaa which he may have in the premises. 
*Dated at Wailuku, Maui, October 25, 1916. 

“(Sig.) J. W. Ambrose. 
*Homes & Olson 
“By (Sig.) W. O. Smith 
Attorneys for plaintiff. 
“(Sig.) Eugene Murphy 
Attorney for defendant.” 


At that time Mr. Eugene Murphy was sole attorney 
for the defendant in that action. Subsequently Kealakaa 
filed in the cause a motion to set aside this so-called 
“Stipulation and Discontinuance” upon the ground that 
it was not signed by movant nor assented to by him; that 
it was entered into without the knowledge or consent of 
the movant; that it was not explained to him until long 
after the same was signed and filed by Murphy; and 
that Murphy was not authorized by the movant to enter 
into the stipulation and agreement. 

In support of this motion there was filed an affidavit 
by Kealakaa and a separate affidavit by one Joseph 
Kekoa, that of Kealakaa being to the general effect that 
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he still believed that he was the owner of the property 
involved in the action of ejectment; that he had at no 
time waived or surrendered his rights in the property 
or authorized Murphy to do so; and that while there 
was some talk in his presence on the occasion when the 
stipulation or agreement was claimed to have been ar- 
rived at, nevertheless he (Kealakaa) did not understand, 
and did not have explained to him, the true purport of 
the stipulation or agreement and that the same was 
signed and filed wholly without knowledge on his part 
of its substance or effect. 

In the preparation of this motion and these affidavits 
the respondent, E. R. Bevins, served as the attorney and 
adviser of Kealakaa. The respondent served in the same 
capacity in all later stages of the action. Upon the hear- 
ing of the motion to set aside, the testimony not only 
of Kealakaa and Kekoa but of several other witnesses 
was taken. Among these others were the Honorable 
W. O. Smith, long a prominent member of the bar of 
this court, and Mr. S. K. Kamaiopili, a minister of the 
gospel. To Mr. Kamaiopili the Hawaiian language is 
the language of his birth. Mr. Smith, as it appears from 
the record, is perfectly familiar with the Hawaiian lan- 
guage. The testimony of these two witnesses was to the 
general effect that prior to the preparation of the “Stipu- 
lation and Discontinuance"its subject-matter was fully dis- 
cussed with and explained to Kealakaa in the Hawaiian 
language and that he was familiar with its contents and 
authorized a waiver of his rights in the manner set forth 
in the document. The evidence of Kealakaa, and perhaps 
also that of Kekoa, was to the effect that no such ex- 
planation was made to Kealakaa and that he did not 
understand that he was entering into any agreement con- 
stituting a waiver of his rights in the land involved in 
the action and further to the effect that he at no time 
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authorized any such waiver or surrender either by his 
attorney or by any one else. 

The circuit judge who presided at the hearing denied 
the motion. Shortly thereafter Ambrose instituted a sec- 
ond action of ejectment to try the title to the same real 
estate (upon the theory, doubtless, that the discontinu- 
ance of the first action did not bar the plaintiff from 
commencing a second action for the same cause). Kea- 
lakaa defended the second. action, with the respondent 
acting as his attorney. When the second case came to 
trial the plaintiff objected to the admission of any evi- 
dence offered by Kealakaa tending to prove adverse pos- 
session accruing prior to the date of the “Stipulation and 
Discontinuance" and the court sustained the objection 
and excluded all evidence of this nature offered by Kea- 
lakaa. The theory of the objection and of the ruling was 
that the filing of the “Stipulation and Discontinuance” 
and the rendition of the decision upon the motion to set 
the same aside constituted a bar against any claim by 
Kealakaa of title to the land accruing prior to their date. 
Reviewing that ruling upon writ of error this court 
(Ambrose v. Kealakaa, 26 Haw. 412) held that neither 
the filing of the “Stipulation and Discontinuance” nor 
the decision upon the motion to set aside the same consti- 
tuted such a bar, and further that “it is at least open to 
Kealakaa to claim, and to adduce proof in support of 
that claim, that the execution of the document was with- 
out his authority and without his knowledge” and that 
“the question of authorization should be left to the jury 
for it to determine upon the evidence adduced by both 
parties.” 

Three subdivisions or specifications are presented by 
the attorney general under the first charge, namely, (a) 
that it was the respondent’s duty as county attorney to 
prosecute Kealakaa for perjury committed in his affidavit 
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and in his testimony in support of the motion to set aside 
and that this duty was not performed; (b) that the re- 
spondent, well knowing that Kealakaa had committed 
perjury in the respects just mentioned, continued to serve 
as his attorney in subsequent stages of the two actions 
of ejectment; and (c) that when the attorney general 
of the Territory, or his deputy, was seeking to secure an 
indictment of Kealakaa for perjury the respondent vol- 
untarily appeared before the grand jury and made an 
effort to prevent the finding of a true bill. 

The respondent has testified in the case at bar that 
he did not at any time know, and does not now know, 
that Kealakaa committed perjury. If Kealakaa came to 
the respondent and employed him as successor to Murphy, 
as he did, and if in so doing he asserted to the respondent 
his ignorance of the essence of the transaction as set 
forth in the “Stipulation and Discontinuance” and ex- 
pressed a desire to have his claim to the land asserted 
and protected the respondent is not to be condemned for 
presenting his client’s evidence to the court and for seek- 
ing an adjudication upon his client’s claims as to his 
understanding, or failure of understanding, relating to 
the transaction in question. Without detracting in the 
least from the integrity and the veracity of Mr. Smith 
and Mr. Kamaiopili, it cannot be held as a matter of law 
that the mere fact that their testimony was entirely at 
variance with that given by Kealakaa would give the 
respondent knowledge that perjury had been committed 
by Kealakaa. The question at issue between these two 
witnesses, on the one hand, and Kealakaa, on the other, 
was largely one as to what Kealakaa understood, or did 
not understand, in the interview had with him by the 
two witnesses. It cannot be said as a matter of law that 
the understanding of the two witnesses necessarily ex- 
cludes the possibility that Kealakaa in reality did not 
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understand the transaction as they did. As already held 
by this court in the second action of ejectment above re- 
ferred to, Kealakaa is even now entitled to a hearing be- 
fore a jury on the issue of whether or not he did under- 
stand the essence of the transaction as it was testified to 
by Mr. Smith and Mr. Kamaiopili. 

It is indeed regrettable that the law as it stands at 
present permits a county attorney to attend to civil busi- 
ness other than that of his every-day clients, the com- 
munity and the county which he represents. This very 
Kealakaa case constitutes an illustration of the evils and 
embarrassments permitted by the existing system. If the 
respondent, as county attorney, had not served as attor- 
ney for Kealakaa in these civil suits, he might conceivably 
have deemed it to be his duty upon the very same state of 
the evidence to institute criminal proceedings for perjury 
against Kealakaa. He accepted employment from Keala- 
kaa under circumstances and at a time when such ac- 
ceptance was not in violation of any statutory duty of 
his. The mere action of ejectment, when he accepted 
employment under it, did not arise out of any state of 
facts upon which it was the county attorney's duty to 
aet in criminal proceedings on behalf of the county; and 
yet, having properly accepted the employment, he perhaps 
became disabled, by reason of that very employment and 
of the point of view it gave him with reference to Kea- 
lakaa's statements and claims and of the duties which it 
devolved upon him as attorney for Kealakaa, from view- 
ing the evidence of Kealakaa in the same light as a 
wholly disinterested county attorney might have viewed 
it. The law, however, permitted him to accept the em- 
ployment which he did and if by reason of that employ- 
ment or for other reasons he in good faith regarded the 
evidence of Kealakaa as true or was unable to determine 
for himself that it was untrue, he cannot be condemned 
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for not instituting a criminal proceeding against him or 
for continuing to serve as his attorney in presenting his 
claims to the court. 

As to the third specification the evidence adduced be- 
fore us shows that the essential facts are not as set 
forth in the charge. The evidence is clear and undisput- 
ed. It shows that the respondent did not volunteer to 
go before the grand jury which was investigating the 
matter of the alleged perjury by Kealakaa but went there 
simply because he was summoned by the grand jury. 
Having appeared in response to the summons the grand 
jury eaused him to be sworn as a witness and under oath 
he was asked a number of questions by the grand jury 
concerning his knowledge of the alleged perjury. His 
evidence, it is true, tended to support a finding that Kea- 
lakaa had not in the affidavit or in his testimony commit- 
ted perjury; but if the respondent testified to the truth 
as he knew it (he says that he did and we find nothing 
in the evidence to contradict him) he did not violate any 
professional duty in so testifying. The respondent also 
stated his opinion to the grand jury, while under oath as 
a witness, that Kealakaa was not guilty of perjury, but 
it was given in response to a direct request from the 
grand jury that he state his opinion. If the respondent's 
evidence and statement before the grand jury did aid the 
grand jury in arriving at the conclusion that a true bill 
could not be found he is, nevertheless, not to be found 
fault with for that result. He was merely answering the 
questions and furnishing the opinion which the grand 
jurors themselves asked him for. It is to be noted, more- 
over, that the foreman of the grand jury testified in the 
case at bar that the grand jurors immediately prior to 
the calling of the respondent as a witness, and after 
hearing all of the testimony which the attorney general 
had presented, were inclining strongly towards refusing 
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to find a true bill and that this was due to the personal 
knowledge which some of the grand jurors, who lived 
in the same vicinity with Kealakaa, had of him and to 
the good reputation which Kealakaa had always borne in 
the community in which he lived. 

Second Charge. This charge is that in violation of 
his duty the respondent entered a nolle prosequi in a 
criminal case in which Kealakaa was charged with ma- 
licious injury. The offense as charged consisted in the 
tearing down by Kealakaa of a fence which Ambrose had 
erected upon what he (Ambrose) deemed to be the bound- 
ary between his land and the land of Kealakaa. It ap- 
pears from the evidence that this was the third time that 
Kealakaa had torn down a fence erected by Ambrose 
substantially upon this same alleged boundary. Am- 
brose's own evidence before this court is that Kealakaa 
told him that he had torn down the fence because it was 
not on the boundary and excluded him (Kealakaa) from 
the possession of land which was his. This tearing down 
of the fence was but an incident in the long-continued 
controversy and litigation between Ambrose and Kea- 
lakaa over the piece of land already referred to. The 
respondent has testified that the nolle prosequi was en- 
tered because he regarded the controversy over the fence 
and boundary as a proper subject for a civil suit and as 
not being a proper subject of criminal proceedings. The 
statute (R. L. 1915, Sec. 4026) says that: “An act done 
in the fair exercise, assertion or vindication in good faith 
of a supposed legal right, shall not be punishable as ma- 
licious injury.” It would seem from all the evidence 
before us that the act of Kealakaa in tearing down the 
fence was an act done in the fair assertion, in good faith, 
of a supposed legal right. In any event there was ample 
support for the view on the part of the respondent that 
this was the case. His error, if there was any, was a mere 
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error of judgment and not a cause for disbarment or 
other similar procedure. 

Fifth charge. This charge is that the respondent pre- 
sented to the supervisors of the County of Maui, for 
allowance and payment by the county, a claim for at- 
torney’s fees and other expenses contrary to section 1584, 
R. L. 1915. In the course of the preliminary hearings 
of a certain criminal case the respondent, in consequence 
of certain statements made by him to the circuit judge 
while the court was in session, was by that court ad- 
judged guilty of contempt of court and sentenced ac- 
cordingly and an order was further issued against him by 
the same judge debarring him from the right to practice 
in that court as county attorney or as attorney for any 
client other than the County of Maui. Upon the rendi- 
tion of this judgment the chairman of the board of super- 
visors of the County of Maui and one other supervisor 
expressed the view to the respondent that since the pro- 
ceedings in question had taken place in the course of the 
respondent's employment as county attorney and that 
since the result of the proceedings was to prevent the 
respondent from serving as attorney for the County of 
Maui, that county should bear all expenses incurred in 
an effort to be made to set aside the judgment and order 
of the cireuit judge and directed or encouraged the re- 
spondent to proceed at once to Honolulu to employ coun- 
sel to take such steps as might be necessary to secure a 
reversal of the order of contempt and disbarment, if it 
may be called that. Following these interviews with the 
supervisors the respondent proceeded to Honolulu, em- 
ployed counsel and with the aid and the efforts of such 
counsel succeeded in having the order and judgment of 
the circuit judge of Maui set aside on the ground of in- 
validity. A bill (or bills) for the services of the attor- 
neys of the respondent in this connection was sent to the 
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supervisors of the County of Maui and by them ordered 
to be paid. The voucher (or vouchers) contained a certi- 
ficate signed by the respondent to the effcct that the ser- 
vices referred to upon the face of the voucher had been 
faithfully performed. The other expenditures referred 
to in this charge were those incurred by the respondent 
for traveling expenses and hotel bills in connection with 
the proceedings in Honolulu by way of attack upon the 
order and judgment of the judge on Maui. Section 1584 
reads as follows: “The county attorney, except for his 
own service, shall not present any claim, account or de- 
mand for allowance against the county." Contrary to 
the allegations of this charge the undisputed evidence in 
the case at bar is that the attorneys of the respondent in 
the proceedings in question themselves presented direct 
to the supervisors of the County of Maui their claim for 
professional services rendered and that the respondent 
took no part whatever in the presentation of that claim 
other than to certify that the services had been rendered. 
This certificate clearly is not in violation of the law. In 
the matter of these claims the respondent did not in any 
wise violate the law or any duty of his. 

Third charge. R. L. 1915, Section 1431, relating to the 
attorney general, reads as follows: “He shall not re- 
ceive any fee or reward from or in behalf of any person 
or prosecutor, for services rendered in any prosecution or 
business to which it shall be his official duty to attend; 
nor be concerned as counsel or attorney for either party 
in any civil action depending upon the same state of 
facts.” This charge is that the respondent violated this 
statute by accepting employment and a retainer from one 
Manuel Botelho to conduct certain proceedings against 
one Thomas Brown in connection with an alleged fraudu- 
lent sale of land bx Brown to Botelho. 

It is obvious that the provision of R. L. section 1585, 
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making each county attorney a deputy of the attorney 
general, vests each such deputy with all of the powers of 
the attorney general but subject always to all of the 
same limitations and restrictions applicable to the at- 
torney general; and that therefore the inhibitions of sec- 
tion 1431 apply to county attorneys. No contention is 
in this case advanced to the contrary. 

As attorney for Botelho the respondent instituted a 
suit in equity in which Botelho was complainant and 
Thomas Brown and five of his brothers and sisters and 
their respective wives and husbands were respondents. 
The bill of complaint in that suit read as follows: 


“Comes now Manuel Boteilho of Wailuku, County of 
Maui, Territory of Hawaii, and complains of the Respond- 
ents above named, and for his cause of action alleges: 

“Kirst: That your Petitioner, Manuel Boteilho, is 
an aged and ignorant person, unable to read or write the 
English language, and only able to speak and understand 
the simplest and most elementary parts of the English 
language. 

“Second: That shortly prior to the 21st day of 
June, 1916, Respondent Thomas Brown, at Wailuku, in 
the County of Maui, Territory of Hawaii, approached 
your Petitioner and informed your Petitioner that he, 
said Respondent Thomas Brown, together with the other 
Respondents, Malie Brown, his wife, Joseph Brown and 
Mary Rose Brown, his wife; Charles Brown and Maria 
Brown, his wife; James Brown and Sarah Brown, his 
wife, Mary B. Naone, Eliza Akana and J. H. Akana, her 
husband, were the owners of certain pieces or parcels of 
land at Ulupalakua, in the County of Maui, Territory of 
Hawaii, lying adjacent to each other, and comprising an 
entire tract of approximately 120 acres; and the said 
Respondent Thomas Brown solicited and urged your Pe- 
titioner to buy the said pieces or parcels of land from the 
said Respondents at a price of $750.00 

“Third: That thereupon vour Petitioner asked and 
requested the said Respondent Thomas Brown to show to 
your Petitioner the said land which the said Thomas 
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Brown claimed he and said Respondents owned, and that 
thereupon the said Respondent Thomas Brown took your 
Petitioner to Ulupalakua and showed to your Petitioner a 
tract of land comprising approximately 120 acres, and 
which the said Respondent Thomas Brown claimed and 
represented to your Petitioner as being the tract of land 
hereinabove referred to, and which the said Respondent 
Thomas Brown offered on behalf of himself and the said 
Respondents to sell to your Petitioner. 

“Fourth: That Respondent Sam Pupuhi, who, your 
Petitioner is informed and believed, is a professional 
searcher of titles, came to your Petitioner and claimed 
and represented to your Petitioner that the said Thomas 
Brown and other respondents, other than the said Sam 
Pupuhi, were the owners of the said tract of land at 
Ulupalakua which the said Respondent Thomas Brown 
had showed to your Petitioner as being the property 
which he, the said Respondent Thomas Brown, had urged 
your said Petitioner to buy as hereinabove set forth. 

“Fifth: That your Petitioner, believing the state- 
ments of the said Respondent Thomas Brown and the 
said Respondent Sam Pupuhi as to the ownership of the 
said property and as to identity of the property so 
claimed to be owned by the said Respondents, other than 
the said Sam Pupuhi, thereupon agreed with the said 
Respondent Thomas Brown to purchase from the said 
Respondents, other than the said Sam Pupuhi, the said 
property so claimed to be owned by the said Respondents, 
other than the said Sam Pupuhi, and did, on the 21st 
day of June, 1916, pay to the said Respondent Thomas 
Brown the sum of $200.00 in cash as part payment of the 
purchase price thereof. 

“Sizth: That the said Respondent Sam Pupuhi, 
being present at the time and place of the payment of 
the said sum of $200.00 to the said Respondent Thomas 
Brown, made and delivered to your Petitioner a receipt 
for the said $200.00 signing the same in the name of him, 
the said Respondent Sam Pupuhi, but your Petitioner, as 
a matter of fact, paid the said sum of $200.00 to the said 
Respondent Thomas Brown on account of said purchase 
price and agreed to and with the said Respondent Thomas 
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Brown and the said Respondent Sam Pupuhi to pay to 
the said Respondent Thomas Brown on the 25th day of 
July, 1916, the balance of the $750.00 as the purchase 
price for the said land hereinabove referred to as being 
offered for sale to, your Petitioner by the said Respond- 
ents, other than the said Sam Pupuhi. 

“Seventh: That on the 25th day of July, 1916, 
your Petitioner paid to the said Respondent Thomas 
Brown the balance of the said agreed purchase price of 
the said property so offered for sale by the said Respond- 
ent Thomas Brown, to-wit, the sum of $550.00; that the 
Respondent Sam Pupuhi, being present at the time 
and place of said payment of the sum of $550.00 to the 
said Respondent Thomas Brown, executed and delivered 
to your Petitioner a receipt for the said sum of $550.00, 
balance of said purchase price, signing the same in the 
name of him, the said Respondent Sam Pupuhi, but your 
Petitioner paid the said sum of $550.00 to the said 
Thomas Brown; that at the time of the payment of the 
said balance of said purchase price as hereinabove set 
forth, the Respondents, Thomas Brown and Sam Pupuhi, 
delivered to your Petitioner a deed of the said Respond- 
ents Thomas Brown and Malie Brown, his wife, a copy 
of which deed is hereto attached, marked ‘Exhibit 1,’ 
hereby referred to and made a part hereof; also deed 
from Respondents Joseph Brown and Mary Rose Brown, 
his wife, a copy of which deed is hereto attached, marked 
‘Exhibit 2,’ hereby referred to and made a part hereof; 
also deed from Respondents Charles Brown and Maria 
Brown, his wife, copy of which deed is hereto attached, 
marked ‘Exhibit 3,’ hereby referred to and made a part 
hereof; also deed from Respondents James Brown and 
Sarah Brown, his wife, copy of which deed is hereto 
attached, marked ‘Exhibit 4,’ hereby referred to and made 
a part hereof; also deed from Respondent Mary B. Naone, 
copy of which deed is hereto attached, marked ‘Exhibit 5,’ 
hereby referred to and made a part hereof; also deed 
from Respondents Mary B. Naone, Eliza Akana and 
J. H. Akana, her husband, Joseph Brown and Mary 
Rose Brown, his wife, Thomas Brown and Malie Brown, 
his wife, James Brown and Sarah Brown, his wife, 
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Charles Brown and Maria Brown, his wife, copy of which 
deed is hereto attached, marked ‘Exhibit 6,’ hereby re- 
ferred to and made a part hereof. 

“Highth: That. your Petitioner, being unable to 
read or understand the contents of the said deeds herein- 
above referred to and marked ‘Exhibits 1, 2, 3, 4, 5, 
and 6, and being informed by the said Respondents 
Thomas Brown and Sam Pupuhi that the said deeds con- 
veyed to your Petitioner the said tract of land herein- 
above referred to as being offered for sale by the said 
Respondents and believing that the said deeds conveyed 
to your Petitioner the property shown to him, your Pe- 
titioner, by the said Respondent Thomas Brown, as being 
the property owned by the said Respondents, other than 
the said Sam Pupuhi, accepted said deeds and paid the 
said purchase price as hereinabove set forth to the said 
Respondent Thomas Brown. 

“Ninth: That your Petitioner thereafter undertook 
to take into his possession the tract of land which he, 
your said Petitioner, understood and believed to have 
been purchased by your said Petitioner from the said 
Respondents, other than the said Sam Pupuhi, and which 
the said Respondent Thomas Brown represented to your 
Petitioner as being the property conveyed to your Peti- 
tioner by the said Respondents, other than the said Sam ' 
Pupuhi, but learned that the said Respondents had no 
interest whatsoever in or to any land which they, the 
said Respondents, other than the said Sam Pupuhi, pur- 
ported to convey to your Petitioner; and learned that 
your Petitioner acquired by said conveyances no right, 
title, interest or claim whatsoever in or to the said land 
which the said Respondent Thomas Brown represented to 
your Petitioner as being the property conveyed by the said 
Respondents, other than the said Sam Pupuhi, to your Pe- 
titioner; and your Petitioner further learned that the 
said property is, and for a great many years past has 
been, the property of persons other than the said Respond- 
ents or any of them. 

“Tenth: That upon your Petitioner learning that 
the said property was not the property of the said Re- 
spondents, other than the said Sam Pupuhi, and upon 
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his learning that he, your Petitioner, had acquired by 
said conveyances no right, title or interest whatsoever 
in or to the said property represented to your Petitioner 
as being the property conveyed to him by the said con- 
veyances, your Petitioner demanded of the said Respond- 
ent Thomas Brown that he repay to your Petitioner the 
amount of $750.00 so paid to him, the said Respondent 
Thomas Brown, by your Petitioner, but that the said 
Thomas Brown has failed, neglected and absolutely re- 
fused to repay to your Petitioner the said sum of $750.00 
by your Petitioner so paid to the said Respondent Thomas 
Brown, or any part thereof. 

“Hlerenth: And your Petitioner alleges that the 
said conveyances as hereinabove set forth and the said 
representation so made by the said Respondent Thomas 
Brown as to the ownership of the said property were 
made in total and absolute mistake as to the ownership 
of said property; that by reason of said mistake as to 
the title and ownership of said property, all of which was 
unknown to your Petitioner, your Petitioner has suffered 
and sustained great and material financial loss and for 
which he has no plain, speedy and adequate remedy at 
law. 

Twellth: And your Petitioner further alleges 
that the said representations on the part of the said 
Respondents hereinabove named as to the ownership of 
the property and premises which the said Thomas Brown 
and Sam Pupuhi represented to be the property of the 
said Respondents, other than the said Sam Pupuhi. were 
totally and absolutely fraudulent and untrue and were 
made with intent and purpose of obtaining from your Pe- 
titioner the amount of the said purchase price of said 
property; that the said Respondents Thomas Brown and 
Sam Pupuhi well knew that the said Respondents other 
than the said Sam Pupuhi had no rigbt, title, interest or 
claim whatsoever in or to the said property claimed and 
represented by the said Respondents as being the prop- 
erty of the Respondents, other than the said Sam Pupuhi, 
and well knew that by said conveyances hereinabove re- 
ferred to no right, title, interest or claim whatsoever in 
or to the said property was conveyed to or acquired by 
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your Petitioner, and that thereby your Petitioner was 
defrauded of the said sum of said purchase price, to-wit, 
$750.00; that thereby your Petitioner suffered great and 
material financial loss and damage for which he has no 
plain, speedy and adequate remedy at law. 

*Your Petitioner therefore presents the matters and 
things herein alleged to this a Court of Equity where 
such matters and things are cognizable, and prays that 
the process of this Court may issue; that the said He- 
spondents and each of them be cited to appear and an- 
swer the matters and things herein set forth; that a full 
hearing may be had hereon; that upon said hearing the 
said Respondents may be required to repay to your Pe- 
titioner the sum of $750.00 paid by your Petitioner to 
the Respondents as hereinabove set forth; that the pur- 
ported conveyances hereinabove referred to may be de- 
clared cancelled and that this Honorable Court may make 
such order and decree in the premises as will, as near 
as may be, restore your Petitioner to the financial condi- 
tion in which he was prior to the oceurring of the mat- 
ters and things herein set forth; that your Petitioner 
may have his costs herein expended and may have such 
other and further relief as may be meet and proper in 
the premises. 

*Dated at Wailuku, Maui, Territory of Hawaii, this 
19th day of September, 1917. 
his 
(Sig. Manuel Boteilho X 
mark" 


(Subscribed and sworn to before the respondent, E. R. 
Bevins, as notary publie.) 


Upon the facts alleged in this bill of complaint 
Thomas Brown was guilty of violating R. L. 1915, sec- 
tion 3988, which reads as follows: “Whoever shall de- 
signedly, by any false pretense, and with intent to de- 
fraud, obtain from another any money, goods, or other 
thing of value, is guilty of a gross cheat.” Section 3993 
provides that “Whoever is convicted of a gross cheat 
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shall be punished by imprisonment at hard labor not 
more than one year, or by a fine not exceeding one thou- 
sand dollars.” It is contended by counsel for the re- 
spondent that a false representation that one holds the title 
to real estate is not a false pretense within the meaning of 
section 3988, the argument being that the false pretenses 
contemplated by the statute are merely those which are of 
the same nature as are the two examples given in the 
same section, to wit, “obtaining of money or other prop- 
erty from another under false pretense of being sent 
for the same by a friend or acquaintence of his” and 
“obtaining money by means of a letter fabricated in the 
name of another.” That the two examples can be regard- 
ed as belonging to a particular class which would exclude 
a pretense relating to the title to real estate we are un- 
able to understand. The two examples set forth in the 
statute are not of pretenses in writing (one of them is 
and the other is not). They are not of pretenses relating 
to the ownership of personalty alone. Each of the two 
examples seems to relate merely to some of the means 
or methods by which the money or other property of 
another is fraudulently secured rather than to the na- 
ture of the property with reference to which the false 
representation is made. Upon reason it seems to us that 
a false representation concerning the title to land is, 
within the contemplation of the statute, as much of a 
“false pretense” as any other fraudulent representation 
inducing the defrauded person to part with his money 
or other property. The description of the statute, “by 
any false pretense,” is as broad as it could well be made. 
No reason appears from the face of the section for be- 
lieving that after making this broad definition the legis- 
lature intended to cut down its effect so as to exclude 
representations relating to real estate. The two examples 
given not containing within themselves any indication 
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that the pretense is to be of one or two particular classes 
and not of any other, either the section must be construed 
as naming only two pretenses rendering the offender 
guilty or as meaning that, as the wording is, “any pre- 
tense” brings the offender within the prohibition of the 
statute. The latter, we think, is the correct view. 

No case has been called to our attention by counsel 
of a gross cheat statute elsewhere containing examples, 
as does ours, nor have we been able to find any. In the 
following cases, however, under statutes similar to ours 
in their broadness, false representations concerning title 
to real estate were regarded as being within the meaning 
of the statutes, although that was not the particular 
point under consideration: Miller v. The People, 22 Colo. 
330, 532, in which the representations were as to the 
title to the land proposed to be sold and in which the 
court said that “any pretense which deceives the person 
defrauded is sufficient although it would not have de- 
ceived a person of ordinary prudence;" State v. Penley, 
27 Conn. 587, 590, in which the fact asserted by the pris- 
oner was that he was owner of a farm in a neighboring 
town and able to pay for twenty yokes of oxen and in 
which the court said, “pretending to be the owner of 
valuable property, in good pecuniary credit and condi- 
tion, knowing the pretense to be false, and making it with 
intent to defraud, and by means of it obtaining property 
with like intent, has often been held a false pretense, 
punishable under statutes like our own;" Crawford v. 
State, 117 Ga. 247, 250, in which the court said that “the 
sources of information as to title to land are generally 
matters of record, and since a prudent man would not 
ordinarily rely on oral statements in respect thereto, it 
was at one time doubted whether obtaining money under 
false pretenses could be a crime, where the fraudulent 
representation was as to an interest in land” but. that 


IN RE BEVINS, 26 Haw. 570. 589 


Opinion of the Court. 


it was, however, “settled law in this (that) state that 
such an act is a violation of the penal code;” and State 
v. Hill, 72 Me. 238, 242, 243, in which the court said that 
“when one obtains credit by falsely pretending that he 
is the owner of property which he does not own, the fraud 
consists, not in his misrepresenting his intention to pay, 
but in misrepresenting his ability to pay" and that “his 
intentions are not important.” See also People v. Oscar, 
105 Mich. 704, 707, in which the court said: “The offense 
consists in obtaining property from another by false pre- 
tenses. The intent to defraud is the intent, by the use 
of such false means, to induee another to part with its 
possession and confide it to defendant, when he would 
not otherwise have done so." In other words, it is im- 
material what the false means were. If they were know- 
ingly false and were used to cause the other party to 
part with his property, when he would not otherwise have 
done so, the offense named in the statute has been com- 
mitted. 

Bearing in mind that the respondent is not to be con- 
demned for a mere error of judgment as to what the law 
is, it is to be noted in this connection that this conten- 
tion, based on the fact that the false pretense related to 
the title to real estate, is an argument presented by the 
respondent/s counsel and is not testified to by the re- 
spondent as a view held by him at the time that he pre- 
pared the bill in equity. On the question of knowledge 
and intention and exercise of judgment this point must 
not be overlooked. The respondent's explanation on the 
witness stand of his decision to accept the employment 
at Dotelho's hands was, not that the representations re- 
lated to real estate and therefore were not within the 
statute, but that *a criminal state of facts did not exist" 
because Thomas Brown and his associates did own some 
undivided interests in the land which was the subject of 
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the transaction between the Browns and Botelho. For 
the purposes of this case it is immaterial whether the 
false pretense consisted in representing to Botelho that the 
proposed grantors owned the whole property, well know- 
ing that they had no interest whatever in the property, 
or in making the same representation, well knowing that 
they owned only an undivided interest less than the 
whole. In either event it would be a false pretense with- 
in the meaning of the statute and if it was made with 
knowledge of its falsity and for the fraudulent purpose 
of inducing Botelho to part with his $750 it was a crim- 
inal offense prohibited by R. L. section 3988. 

The evidence before us shows, prima facie at least, 
that the offense of gross cheat was committed. Botelho 
testified before the circuit court in the trial of law case 
No. 632 (brought by him against this respondent for re- 
covery of the sum of $100 paid by him to respondent as 
a retainer and for expenses of suit) in relating the cir- 
cumstances under which Thomas Brown induced him to 
buy the property for $750: “He told me that he had a 
piece of land in area about 120 acres and I asked him if 
it belonged to him and he said *No, it was his and his 
brothers'" He offered to sell me his share. I told him, 
*No, it was a far place, I would buy the property if all 
the family would go into that and sell it all! Then he 
said he would go and see the family and brothers and 
after eight days would come to me. He said, ‘Botelho 
will you buy? Do you want to buy the property? I 
asked him, ‘Will all your family sell their shares?’ and 
he said, ‘Yes.’ I said, ‘All right, I wil buy. He said, 
‘Suppose you buy I will take you over to Ulupalakua 
and show you the place.’ He took me up there, my 
brother-in-law, Sam Pupuhi, Kama and Brown himself. 
It is up there, and showed us a big piece of land.” 

The circuit judge, before whom the case of Botelho 
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v. Bevins (Law 632) was tried, found in effect that the 
representations were that Thomas Brown and associates 
owned the whole of the land in question and that the 
deeds proffered in effectuating the transaction purported 
to convey the whole of the property and further found 
that the respondent, at the time he accepted the employ- 
ment, understood that fraud had been committed by 
Brown. This was in a case in which the respondent ap- 
peared and had and exercised the right of cross-exam- 
ination and was in other respects fully heard. 

The respondent himself has testified in the case at 
bar (Transcript, 418-420) as follows: “I believed at the 
time that Botelho spoke to me that he thought he had 
bought the entire hunderd and twenty acres because 
sometimes he said 120 acres and sometimes 188 acres. 
The Court: He referred in his talks to you to one whole 
piece of land which he had said had been pointed out to 
him? <A. That he had had pointed out to- him by the 
Browns. He did. Q. He thought he was buying the 
whole of it when he paid the $750, didn’t he? A. I 
think so. Q. In other words, that was his statement to 
you, his claim to you? A. That is what I gathered from 
his claim to me. * * * Q. I am talking about the 
$750 in money, not any money paid to you. What was 
your belief at the time that he came to you with his 
claim? Was it that he had understood that he had bought 
the whole land of the people who signed and conveyed to 
him, the whole land, or was it something different? A. 
When he came to me it was his belief that he had bought 
the whole land * * *, Q. What was the theory upon. 
which that complaint" (meaning the bill in equity) “was 
drawn? <A. This complaint was drawn as Botelho ex- 
pressed it; he had paid his money and did not get his 
land and he wanted his land or he wanted his money." 

It is true that the false representation as described 
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in the information in this case was that the grantors 
owned the whole land; that the deeds conveyed the whole 
title; that the land was pointed out by Thomas Brown 
to Botelho on the ground; and that the land so pointed 
out “was nonexistent” and no such land as described in 
the deed existed ;” whereas our finding is that there was 
reasonable cause to believe that the false representation 
consisted in representing that the grantors owned the 
whole land while the fact, and the grantors’ knowledge 
thereof, was that they owned only 6/10 or some other un- 
divided fractional interest less than the whole. This is 
not in this case a material variance. The respondent 
is not here charged with the crime of gross cheat or with 
making a false pretense. The charge is that in a matter 
in which it was his duty to protect the people of the 
County of Maui by criminal proceedings against Thomas 
Brown he accepted employment and a retainer from Bo- 
telho for civil proceedings. Whether the false pretense 
involved in the possible prosecution against Thomas 
Brown was that alleged in the information or was the 
somewhat similar one which we find more probable from 
the evidence, is not a matter of any particular conse- 
quence in determining the guilt or innocence of the re- 
spondent on the charge under which he is being tried. 
Without an amendment to the information, therefore, it 
is our view that a decision may be rendered, the respond- 
ent having had throughout the trial knowledge of the 
developments of the evidence and having been fully heard, 
in testimony and in argument, upon all of jts details. 
The respondent, while giving the testimony above 
quoted on the subject of what he at the time of insti- 
tuting the equity suit believed to have been the fraud 
committed, nevertheless also testified in effect that after 
Botelho had made his statement of the facts to him, he. 
the respondent, had made a further investigation into the 
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facts, including an interview with Thomas Brown in 
which he learned that it was Brown’s claim that the 
grantors in the deeds did own certain undivided interests 
in the land in question and that he (Thomas Brown) had 
not represented to Botelho that the Browns owned any 
more than those undivided interests. The respondent 
further testified in effect that Botelho understood at the 
time of the negotiations with Thomas Brown that the 
Browns owned only certain undivided interests and that 
by the sale and purchase he would acquire only those 
undivided interests. In other words, the contention set 
forth in this testimony is that there was actually no fraud 
by Thomas Brown and that the respondent so believed at 
the time that he prepared the bill in equity. We regret 
that we cannot place reliance upon this testimony. It is 
utterly at variance with the facts as stated by the respond- 
ent in the bill of complaint which he himself drew and 
which he advised his aged and ignorant client, Botelho, 
to sign and to swear to. In the effort, evidently, to ex- 
plain his failure to prosecute Brown and his acceptance 
of the employment by Botelho in a civil suit depending 
upon the same state of facts he has given testimony 
which, if true, would render him guilty of what would 
be a more serious violation of duty than the acceptance 
of the employment contrary to the terms of the statute. 
We prefer to believe, and do believe, that the narrative of 
the facts as drawn by the respondent in the bill of com- 
plaint, correctly represents what he understood and be- 
lieved at the time to be the facts. The narrative was 
drawn by him at a time when the information and facts 
were fresh in his mind. The bill of complaint was dated 
and sworn to on September 19, 1917, and its allegations 
related to events therein stated to have occurred in the 
months of June and July, 1916. 

It is not for this court to now try the merits of the 
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charge of gross cheat against Thomas Brown; nor is 
this respondent to be tried now with reference to his or 
our knowledge or information of today concerning the 
merits of that charge of gross cheat. He is to be tried, 
with reference to his acceptance of the employment 
and retainer in question, solely upon the information, 
knowledge and understanding which he had in the 
matter of Botelho’s charges against Brown at the time 
when he was called upon by the circumstances to de- 
cide whether to accept the employment or not. He 
testifies in the case at bar that at that time he considered 
in his mind the possibility of a charge of gross cheat 
against Brown and his duty with reference to section 
1431, R. L. 1915, in the matter of the acceptance of the 
employment tendered. The extent of that knowledge, in- 
formation and understanding is shown by the bill of 
complaint which he drew as well as by other evidence in 
this case. Upon respondent’s testimony he did not at 
the time entertain the view that the gross cheat statute 
did not cover the case because the misrepresentation was 
one concerning the title to real estate. That being so we 
cannot regard the acceptance of the employment as hav- 
ing been purely an error of judgment on his part as to 
whether “a criminal state of facts," as he expresses it in 
his testimony, existed. His own words in the bill of 
complaint are too overwhelmingly to the contrary to per- 
mit of any such finding. In paragraph “Twelfth” of the 
bill he says on behalf of Bothelho that “the said represen- 
tations on the part of the said respondents hereinabove 
named as to the ownership of the property and premises, 
which the said Thomas Brown and Sam Pupuhi repre- 
sented to be the property of the said respondents * * * 
were totally and absolutely fraudulent and untrue and 
were made with the intent and purpose of obtaining from 
your petitioner the amount of the said purchase price of 
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the said property.” It is beyond our understanding how 
an attorney of even ordinary intelligence could make this 
allegation and yet, having considered the precise point, 
have also felt that “a criminal state of facts did not ex- 
ist.” 

Respondent's counsel calls attention to the fact that 
in paragraph “Eleventh” of the bill the respondent made 
an allegation that the representations as to ownership of 
the property “were made in total and absolute mistake 
as to the ownership of the said property” and that this 
shows that the respondent could not at the time have 
believed that the representations were in fact fraudulent 
or untrue. Neither in the evidence before this court nor 
in the evidence then before the respondent is the slightest 
basis to be found for the allegation relating to mistake. 
The respondent in his testimony seeks to explain the in- 
clusion of these allegations of paragraphs “Eleventh” and 
“Twelfth” upon the theory that they were purely “formal” 
and were inserted merely to compel the Browns either to 
show that they had title, in which case Botelho would be 
satisfied, or to return the $750. The argument does not 
impress us favorably. The unfounded inclusion of para- 
graph “Eleventh” cannot lessen the clearness and direct- 
ness of the allegations of fact contained in paragraph 
“Twelfth.” The allegations of paragraph “Twelfth” are 
not “formal.” If they are made in bills of complaint in 
equity suits it is because the facts justify them. No 
mere necessity, no mere desire for a favorable judgment, 
no mere considerations of expediency would have justi- 
fied such allegations when they were not believed by the 
attorney preparing the bill to be true in fact. 

Fourth charge. This is a charge that in violation of 
his duty as county attorney of Maui the respondent 
failed to prosecute one Waiwaiole, who, while acting as 
deputy sheriff for the district of Hana in the County of 
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Maui, with other officers made a raid upon certain Japan- 
ese and arrested them upon à charge of violating the 
laws relating to gambling. In the raid he and his asso- 
ciates took from the Japanese a sum of money, variously 
stated in the evidence at amounts not exceeding $230. 
At the trial of the Japanese upon the charge of gambling 
before the district magistrate of Hana the money, al. 
though on the prosecuting officer's table in the court 
room, was not introduced in evidence, and whether for 
that reason or fof some other reason the defendants were 
found by the magistrate not guilty and discharged. They 
subsequentlv asked for a return of the money but it was 
not at any time returned to them. The respondent brought 
to the attention of the grand jury, at one of its sessions, 
the matter charged against Waiwaiole and called as a 
witness the sheriff of the county, who had made some 
investigation into the matter and who thereupon made a 
statement to the grand jury of what he had learned in 
the course of his investigation. At the conclusion of this 
statement the respondent inquired of the grand jury 
whether it wanted any more evidence and was told that 
it did not. The grand jury presented a report recom- 
mending that *pending a full investigation of this mat- 
ter" Waiwaiole be suspended from office. No further 
investigation was thereafter made by the respondent nor 
did he ask the sheriff or any one else to make such an 
investigation. He testifies that upon the presentation of 
the report of the grand jury, he considered the matter 
as closed. Another regular session of the grand jury 
having been held without action by the county attorney 
the attorney general at a special session of the grand 
jury presented a new charge against Waiwaiole and his 
associates and evidence in support of that charge. "The 
grand jury found a true bill against Waiwaiole and five 
associates. (After trial, Waiwaiole and one other defend- 
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ant were convicted and Waiwaiole was sentenced to three 
months imprisonment and to pay a fine of $200 and the 
sentence was executed.) Shortly before the time appointed 
for the trial of these defendants upon this indictment 
Waiwaiole approached the county attorney, told him that 
he thought he would plead guilty and tell everything he 
knew to the court and asked the county attorney what 
he thought about it. The respondent then told him that 
he had better plead not guilty and fight the case and that 
he (the respondent) would do whatever he could for him. 

There is in the testimony of the respondent in the 
case at bar that which was intended perhaps to be re- 
ceived as a denial of this evidence of Waiwaiole but it 
is not a direct denial and is unsatisfactory to us. His 
testimony is that he advised them to “go to some other 
lawyer and told them to get the best lawyer they could 
because I felt that they” (meaning the deputy attorney 
general) “would stick them if they possibly could.” 
(Transcript, p. 457.) In this he referred to a conversa- 
tion had shortly after the finding of an indictment and 
not to the time of the trial, which was several months 
later. His attention having been called specifically to 
the morning of the trial and to the conversation detailed 
by Waiwaiole in his evidence, the respondent said, “I 
have no recollection of any conversation with Waiwaiole 
on the morning the case went to trial. Q. Are you pre- 
pared to state whether you did or did not have such 
conversation? <A. I don't believe I had any such con- 
versation at that time. Q. Have you anything else to say 
now?" He answered by testifying to other matters. If 
the respondent's standards of ethics are entirely correct 
he should know that he gave no such advice to Waiwaiole 
and he should have been able to give the most positive, 
unqualified answers to the effect that he did not at any 
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time give Waiwaiole any such advice. We are not im- 
pressed by his answers on this subject. 

The charge against Waiwaiole was presented to the 
grand jury by the respondent in a most superficial and 
incomplete manner—in the manner best calculated to 
bring from the grand jury a finding of “no bill’ The 
matter has, as the court phrased it in the case of Jo- 
anauli, T Haw. 261, 262, “a bad appearance." The sher- 
iff, who was the sole witness produced by the respondent, 
had no knowledge of his own which he could transmit 
to the grand jury. The witnesses who did possess the 
requisite knowledge were available at Hana, even though 
sixty miles away from the place of the session of the 
grand jury. A continuance could well have been’ had 
or at least requested for the presentation of further evi- 
dence. If this matter stood alone we could not upon the 
evidence make a finding that with reference to the pre- 
sentation of the cause to the grand jury the respondent 
violated his duty; but the respondent's conduct, when 
applied to by Waiwaiole for advice at the time of the 
trial, as above stated, gives color to his preceding conduct 
and indicates his motives and clearly shows that the re- 
spondent was unfaithful to his clients, the county and 
the people of Maui, and rendered his assistance, such as 
it was, to the defendant in a criminal case and not to the 
prosecution. 

Sirth charge. This contains four subdivisions or 
specifications. The first one is that the respondent acted 
on behalf of one Charles E. Thompson and demanded for 
him the return of three hides which the sheriff of Maui 
had seized and held in his possession and that he made 
this demand with the knowledge that Thompson had been 
guilty of larceny of cattle. The evidence does not sustain 
this charge as made. It was clearly to the effect that the 
respondent did not make any demand upon the sheriff 
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for a return of the hides but that he did advise Thompson 
to leave the hides with the sheriff. But we cannot by 
silence or otherwise approve of the county attorney’s 
having acted in behalf of Thompson even to the extent 
that he did. The information conveyed to him by Thomp- 
son was that these three hides with a number of others 
had been forwarded by him (Thompson) from Kula or 
vicinity to Kahului for one Angus McPhee. It was obvi- 
ous from what Thompson said to the respondent that 
Thompson claimed the hides either as being his own or 
as belonging to one to whom he had sold them or to whom 
he had contracted to sell them. The respondent was in- 
formed further that the sheriff had seized the hides. It 
was true that upon this information there was a possi- 
bility that the hides (three out of a large lot) had been 
taken in a civil suit by way of an attachment, but it was 
also possible, and far more probable, that they had been 
seized as evidence in a criminal case. A refusal at that 
time to have anything to do on behalf of Thompson in the 
matter of the hides would have left the county attorney 
more at liberty to take part in any criminal proceedings 
against Thompson and a strict regard for his duty would 
have led him to refuse to have anything to do with the 
matter. ('Thompson was subsequently indicted for cat- 
tle stealing and was convicted by a jury, although the 
conviction was later set aside by this court, not upon the 
ground of insufficiency of evidence tending to prove his 
guilt but upon the sole ground that upon the same state 
of the evidence others charged with him in the indict- 
ment had been acquitted.) 

It is to be noted in the respondent's behalf that the 
evidence before us is to the effect that he had not been 
informed, at the time that he called upon the sheriff 
with Thompson to inquire about the status of the hides, 
that Thompson was to be charged with cattle stealing 
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and that an investigation was being had in connection 
with the possible charge against Thompson for cattle 
stealing. 

The second specification under this charge is that the 
respondent, as Thompson's attorney, aided the latter in 
procuring a license for the transaction of his business as 
a butcher and in doing so “ordered” the treasurer of the 
county to issue a license without the production of a 
certificate by Thompson that he had paid his taxes in 
full as required by law and at a time when, as was well 
known to the. respondent, Thompson was in arrears in 
the payment of his taxes. There is no evidence to the 
effect that the respondent gave any such order. His own 
testimony and that of the county treasurer (there is 
none to the contrary) is that when the nonpayment of 
taxes was mentioned the treasurer asked the respondent 
whether it would be all right to issue the license at that 
time and that the respondent merely answered that he 
thought that it would be, believing that Thompson would 
very shortly thereafter pay his taxes. In doing this the 
county attorney encouraged the treasurer to issue a li- 
cense in violation of law; but perhaps this is a compara- 
tively small matter. 

On the same day that the inquiry as to the hides was 
made and that the issuance of the butcher’s license was 
obtained the respondent on behalf of Thompson wrote to 
the chairman of the territorial board of agriculture and 
forestry for a permit to Thompson to hunt wild cattle 
in the Kula forest reserve. (Thompson’s slaughter-house 
is at Kamaole in the district of Kula.) These matters of 
the application for a butcher’s license and for a hunting 
permit had been pending for some time (months per- 
haps). The charge is that in these three instances—in- 
quiry as to the hides, application for a butcher’s license 
and application for a permit to hunt—the respondent was 
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seeking to aid Thompson in his future defense of any 
charge of cattle stealing that might be brought against 
him. It may be that neither the license nor the permit 
would have been legally admissible in evidence on be- 
half of the defendant Thompson on the trial of a charge 
of that nature but it may also be that they were deemed 
by the respondent to be aids of some value in such de- 
fense. Upon all of the evidence before us it cannot be 
said that it has been proven that the respondent acted 
in these three matters, even though on the same day, for 
that purpose, although we must confess that the evidence 
does not leave us satisfied that that was not his purpose. 

The fourth specification under the sixth charge is 
that in the presence of the court and of the grand jurors 
who were assembled to receive their instructions and to 
attend to such business as the attorney general of the 
Territory might personally present to them the respond- 
ent made the following speech : 

“Tf the Court please, before the Grand Jury retires I 
desire to make a statement. As you know, and as prob- 
ably the members of the Grand Judy know, this town is 
rife with rumors as to the occasion for the presence of 
the Attorney General here on Maui. I will say that I 
have not been consulted or advised in any way, official 
or unofficial, of the occasion for the presence of the 
Attorney General of the Territory before this Grand 
Jury. Your Honor has said to the Grand Jury that the 
head of the legal department of the Territory is here to 
present certain matters to this Grand Jury. I most 
strenuously, as County Attorney of the County of Maui, 
object to the Attorney General of the Territory appear- 
ing before this Grand Jury, either in person or by any 
person whom he may specially deputize to appear before 
this Grand Jury. I will call your Honor's attention to 
the fact that the laws of the Territorv of Hawaii make 
the Countv Attorney the publie prosecutor for the County 
of Maui. My attitude in this is: If the Attorney General 
has anything to present to this Grand Jury, it should go 
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thru my office and not thru some outsider. I am in- 
formed,—as a matter of fact I know—that a member of 
the Bar of Wailuku, Mr. Enos Vincent, has represented 
to officials of the Police Department that he has been 
specially deputized to work up certain cases here. I 
will say that even though Mr. Vincent has been specially 
deputized by the Attorney General that such special 
deputization gives him no standing before this Grand 
Jury. A year and a half ago some such situation took 
place in Wailuku. I stood all the butts and jokes at that 
time, and have been reelected as County Attorney of the 
County of Maui, and am here to conduct the affairs of the 
County according to law. I will not brook the interfer- 
ence of Mr. Irwin as Attorney General, or Mr. Enos 
Vincent as his special deputy, unless he comes before the 
Bar as Special County Attorney; and I think Mr. Irwin 
has acted wholly and absolutely outside the ethics of his 
profession in coming into the County of Maui and carrying 
on investigations without the help of my office. I fur- 
ther object to the appointment of Miss Dunn as a Special 
Court Stenographer to appear before the Grand Jury. 
The rule of Court, as I understand it, prescribes that an 
Official reporter of this Court shall go before the Grand 
Jury; and if anyone goes before the Grand Jury to take 
down the proceedings it should be Mr. MeMahon, the 
Official Reporter of this Court." 


The attorney general was present in person at that 
session of the court to present to the grand jury a charge 
against Thompson and others of cattle stealing and this 
was known to the respondent at the time that he made 
the speech above quoted. In words the speech stated a 
claim by the respondent that the attorney general of the 
Territory of Hawaii had not the power or the right to 
present criminal matters to the grand jury without the 
authority and the permission of the county attorney. It 
is argued by counsel for the respondent in the case at bar 
that such is the law. The contention, in our opinion, is 
utterly unfounded. Our statutes expressly provide that 
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“The attorney general shall appear for the Territory 
personally or by deputy in all the courts of record of this 
Territory, in all cases criminal or civil in which the Ter- 
ritory may be a party, or may be interested" (R. L., Sec. 
1426); and that *He shall be vigilant and active in de- 
tecting offenders against the laws of the Territory, and 
shall prosecute the same with diligence" (R. L., Sec. 
1427). This language is unambiguous. It is too clear 
to be misunderstood. The same duties devolve upon his 
deputies. Nor is there anything to the contrary in the 
legislation relating to the counties or to county attorneys. 
The provisions in R. L., section 1580, that *The county 
attorney is the publie prosecutor for the county in which 
he shall have been elected" and that he or his deputy 
shall “attend the circuit court in and for said county 
and conduct on behalf of the people all prosecutions 
therein for offenses against the laws of the Territory of 
Hawaii and the ordinances of the board of supervisors of 
the county," do not make the county attorney the ex- 
clusive prosecutor in territorial matters. “Each county 
attorney when elected shall become a deputy of the at- 
torney general of the Territory and shall report to the 
attorney general from time to time as he may be re- 
quired” (R. L., Sec. 1585). Surely as a deputy of the 
attorney general he cannot be a superior of the latter. 
Section 71 of the Organie Act provides that *there shall 
be an attorney general who shall have the powers and 
duties of the attorney general," (as theretofore provided 
by Hawaiian law) “except as changed by this act and 
subject to modification by the legislature.” In Castle v. 
Secretary of the Territory, 16 Haw. 169, 779, i» which 
the validity of the County Act was under consideration, 
this court said: “Creating counties and providing for 
their government does not require and therefore does 
not imply the abrogation of the functions in respect of 
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territorial affairs of the territorial officers such as the 
attorney general and superintendent of public works. 
* * * The Organic Act places with the attorney general 
the duty of prosecuting violations of territorial penal 
laws and claims, together with many other duties im- 
posed upon him by the laws of Hawaii, subject to such 
‘modification’ as the legislature may by law enact. The 
provision that these duties ‘are subject to modifications 
by the legislature’ was not necessarily made solely with 
reference to the authority ‘to create counties,’ etc., but 
may appropriately relate as well to details making those 
duties more specific, or enlarging them but not substan- 
tially revoking them nor substituting for their perform- 
ance another officer in place of the attorney general. 
The Territory as well as counties is concerned in the 
enforcement of territorial penal laws. * * * To place 
with county attorneys to the exclusion of the attorney 
general the duty of prosecuting them would not be a 
‘modification’ of the attorney general’s duties but prac- 
tically a repeal of that portion of the Organic Act which 
relates to them. Violation of county ordinances and 
prosecution of county claims would properly be entrusted 
to county atorneys only, but that is the extent to which 
their exclusive authority can go without subverting the 
territorial system provided by Congress. Even if it were 
true that the Act in respect of the attornev general's 
functions or in some other respects goes further than is 
contemplated by the provisions of the Organic Act for 
county government, there is nothing therein which ap- 
pears to us to invalidate the Act. The result would 
simply be that the attorney general would still be author- 
ized to perform all of his functions as prescribed by the 
Organic Act as far as they concern territorial matters. 
This is perhaps the intent of the provision in the County 
Act which makes the county attorneys the deputies of 


IN RE BEVINS, 26 Haw. 570. 605 


Opinion of the Court. 


the attorney general.” That reasoning appeals to us as 
being sound and applicable to the case at bar. To up- 
hold the contention of the respondent's attorney would 
be to substitute each county attorney in his county for 
the attorney general in the whole scheme of government, 
as it existed immediately prior to the adoption of the 
Organic Act, in the prosecution of territorial laws as 
well as county ordinances. We find nothing in the stat- 
utes indicative of any such intention on the part of the 
local legislature, and, as held in the Castle case, if it 
was the intention it proved nugatory because in conflict 
with the provisions of the Organic Act. 

If the respondent’s language under consideration was 
merely the assertion of his views, made in good faith, 
why did he not present that claim to the attorney general 
or to the court or to both at a time and place when the 
grand jurors were not present? Something has been said 
in argument as to the possibility of his ignorance of the 
law and of correct procedure excusing some of his acts 
or omissions; but we cannot properly attribute to him 
so great a degree of lack of intelligence and understand- 
ing of the law and procedure and right action as to lead 
us to believe that in making the address in question he 
failed to realize that it might well have a tendency to 
prejudice the jury against bringing an indictment against 
Thompson. On the contrary, we cannot escape the con- 
clusion, and it is our belief, that the language used was 
used for the definite purpose of prejudicing the grand 
jury and of leading the grand jurors to refuse to find a 
true bill against Thompson. 

Respondent’s counsel contends that these are matters 
which concerned the conduct of the respondent as county 
attorney and not as a member of the bar and that the 
proper remedy is by proceedings for impeachment and 
not by proceedings for disbarment. The law has been 
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settled to the contrary in this jurisdiction in the case of 
Cooper, 12 Haw. 124, 128, 129, where the court said: 
“No doubt a member of the bar may perform acts in 
some other official capacity or even in a private capacity 
of such disgraceful, immoral or criminal character as to 
show him to be unfit to continue longer a member of 
the profession, and for such conduct he may be held to 
account by the court even to the extent of disbarment.” 
Proceedings for disbarment or suspension are intended, 
not as a punishment to the offending attorney, but as a 
protection to the community in which he practices. To 
merely remove him from office in impeachment proceed- 
ings does not secure such protection to private litigants. 
It affords protection to the county as such by removing 
one who is unworthy of that office, but in so far as that 
judgment or decree is concerned it does not disable him 
from practicing for individuals or other ordinary clients 
and does not sufficiently serve as notice to intending liti- 
gants or clients of the past record of the offender. It is 
plain that a prior proceeding for a judgment of impeach- 
ment would not be a bar to subsequent proceedings for 
disbarment or suspension. If this is so it clearly fol- 
lows that the possibility of a future proceeding for im- 
peachment cannot be a sufficient reason for not maintain- 
ing proceedings for the disbarment or suspension. The 
statute vests in this court the “sole power to revoke or 
suspend the license of any such practitioners” (at law) 
“or to dismiss or suspend them from the roll of practition- 
ers for malpractice, fraud, deceit or other gross miscon- 
duct." (R. L., Sec. 2323, as amended by L. 1921, Act 81.) 
This power it is the duty of this court to exercise when 
misconduct on the part of an attorney is properly called 
to its attention. Other courts and writers have taken 
the same view: 

“The court may suspend or disbar an attorney for 
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misconduct in connection with his duties as a prosecut- 
ing officer, and this is true although he is also subject to 
impeachment by the state. Thus, a prosecuting attorney 
may be disbarred for gross infidelity to his trust. So the 
refusal or neglect of a district attorney to prosecute per- 
sons charged with the commission of a crime will justify 
his disbarment. And where a prosecuting officer re- 
ceives sums of money as a consideration for refraining 
from enforcing the penal laws of the State he will be dis- 
barred.” 2 Thornton, Attorneys at Law, Sec. 847. 

“We cannot differentiate between his character of an 
attorney and that of such county official, as some argu- 
ment advanced indicates should be done. Such public 
relation only ageravates the offense charged against him. 
The mere fact that he is liable to indictment for malfea- 
sance in office and to removal therefrom does in no 
way affect the power and duty of the court to strike his 
name from the roll of attorneys for the same misconduct 
for which he could be also both indicted and removed. 
It is all the more reason why his name should be stricken 
from the roll that the misconduct which unfits him is a 
breach of fidelity to the public whose welfare he is sworn 
to maintain. Is not such infidelity even worse than 
breach of trust to a single client? No one will deny the 
power and duty of a court to strike from the roll the 
name of one who fails to maintain fidelity to the person- 
al trust of a single client’s interest. How much more 
important is the duty to exercise this power when the 
infidelity or misconduct relates to an attorney charged, 
not only by the honor and oath of an attorney at the bar, 
but also by the dignity and oath of a public official, in 
an office calling for the exercise of highest qualities as 
an attorney!” State v. Hays, 61 S. E. (W. Va.) 355, 
3506. 

"The respondent and his counsel claimed before the 
commissioners and now contend that because the mis- 
conduct found relates to the Respondent’s duties as 
State's Attorney for the county of Rutland, for which he 
is answerable to the voters of the county. and to the 
State, and for which he might be impeached, this court 
has no jurisdiction over him in regard to the same. 
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While acting in the county court in the prosecution of 
cases in which the State was a party, and in all his re- 
lations to parties, counsel and court, in such prosecutions, 
he was also acting in his official capacity as an attorney of 
this court, and under the obligations assumed by him when 
he became such attorney. Notwithstanding he might be li- 
able to impeachment, or might be rejected by the voters, if 
a candidate for reelection, his conduct when acting in his 
office of attorney, and sometimes when acting in a private 
or other capacity, was open to investigation by this court, 
and if found to be such that the court, to protect itself 
and the public, and to keep the administration of justice 
pure, ought to withdraw the protection and credit under 
the law which it accorded him by admitting him to the 
office of an attorney at law and solicitor in chancery, it 
is, beyond question, the right and duty of this court to 
deal with him as justice demands. It may suspend or 
disbar him." Jn re Joseph C. Jones, 70 Vt. 71, 86. 

“The fact that some of the acts charged against him 
were acts of official malfeasance committed in his capac- 
ity as county attorney can make no difference. He per- 
formed them as an attorney at law—as am official of the 
court as well as an officer of the county. While we have 
previously held that à county attorney need not be a 
duly admitted and licensed member of the bar * * * yet if 
he be sueh he must, in representing the interests of his 
quasi-corporate client, be governed by those rules of pro- 
fessional conduct under which justice must needs be ad- 
ministered to public as well as to private litigants.” Jn 
re Norris, 60 Kans. 649, 659. 

“He held the office of state’s attorney by virtue of his 
having a license from this court to practice law and any 
deviation from the line of proper deportment in the office 
of state’s attorney is equally a deviation from the line of 
proper deportment as an attorney at law. It cannot be’ 
successfully maintained that criminal conduct on his part 
as state’s attorney cannot be used as evidence to take 
from him the authority under which he practices law, 
and under which he exercises the functions of state’s at- 
torney, whereas a person may commit some offense not 
connected with his duties as an attorney at law, when 
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such offenses do not unfit him for the practice of his pro- 
fession and render him unworthy of the confidence of 
clients, and no ground exists for disbarring him. In such 
cases the man and the attorney at law are deemed sepa- 
rate, and an act that may reflect seriously upon the char- 
acter of the man will not be grounds for disbarment or 
suspension. But it is not true that corrupt conduct on the 
part of a state’s attorney in his professional capacity will 
not constitute cause for disbarment or suspension as an 
attorney and counsellor at law." In re Voss, 11 N. Dak. 
540, 552. 


Our findings under the third charge, relating to 
Botelho,v. Brown, under the fourth charge, relating to 
Waiwaiole, and under the sixth charge, relating to the 
speech in the presence of the grand jury, are in effect 
that the respondent in each of these instances was guilty 
of infidelity to his client, the County of Maui. It was 
his duty in each of the cases mentioned to protect to the 
best of his ability the interests of his standing client, the 
county, and to do nothing in conflict with that duty. In 
attempting to prejudice the grand jury so as to cause it 
to fail to find a true bill against Thompson he violated 
his sworn duty. In advising Waiwaiole not to carry out 
his purpose of pleading guilty and of telling the whole 
truth to the court as he knew it, and in further advising 
him to fight the case because the attornev general's de- 
partment would use every effort to “stick him," he vio- 
lated his sworn duty. These were serious derelictions of 
duty, not to be lightly treated. The third instance like- 
wise involved a violation of his statutory duty although 
possibly not so serious as in the other two cases. As 
already stated, it is not the purpose of the judgment in 
a proceeding for disbarment, where the respondent is 
found guilty, to punish him. The sole purpose is to pro- 
tect those with whom he may come in contact as attorney 
and who may become his clients. It is difficult sometimes 
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to admeasure with exactness the result or sentence which 
should flow from the findings made. It is better to err 
on the side of leniency than on that of undue strictness. 
Utter disbarment under the facts of this case, we think, 
is not called for. The respondent is still a comparatively 
young man. Mere censure, on the other hand, would be 
inadequate, as it seems to us, to properly safeguard the 
interests of the public. 

The judgment of the court is that the respondent be 
and he is hereby suspended from the practice of the law 
for the period of three months from this date and that 
his license to practice law be suspended for the said 
period of time. 

J. Lightfoot, First Deputy Attorney General, and ios 
Vincent for the prosecution. 
Nimith & Wild for respondent. 


DISSENTING OPINION OF EDINGS, J. 


I am unable, from the evidence adduced in this case, 
to reach the conclusion arrived at by the majority of the 
court. 

Certain portions of the opinion it will not be necessary 
to consider as they have not been adverse to the respond- 
ent. 

Third charge. This charge in the information is in 
substance as follows: “Re Manuel Boteilho. Your in- 
formant is informed and believes and upon such informa- 
tion and belief alleges and avers that Manuel Doteilho is 
a Portuguese man of advanced years, residing at Wailu- 
ku, Island of Maui, who has acquired considerable sav- 
ings from his labors, but who is unable to read or write 
the English, Portuguese or any language, and is of an 
ignorant but trustful nature;" that one Thomas Brown 
offered to sell to him (the said Botelho) for the sum 
of $750 a piece of land containing approximately 120 


IN RE BEVINS, 26 Haw. 570. 611 


Edings, J, dissenting 


acres, situate at Ulupalakua, Maui, and he (the said 
Thomas Brown), together with one Samuel Pupuhi, took 
the said Manuel Botelho to Ulupalakua and pointed out 
to him a certain piece of land which the said Brown 
represented to him as the land which he proposed to sell 
to him (the said Botelho) for the sum of $750; that the 
said Botelho, believing the offer was a bargain, accepted 
the same and paid the sum of $750 to the said Brown, 
and thereafter received from said Brown and others a 
deed pretending to convey to him (the said Manuel Bo- 
telho) the said piece or parcel of land; that said Brown 
at the time of the execution and delivery of the said 
pretended deed had no title to the said land and well 
knew that he had no title to the land pointed out to the 
said Botelho as aforesaid for the reason that the said 
land was then, and for a long time had been, the property 
of the Raymond ranch. 

This charge is absolutely unsupported by a scintilla 
of evidence. The land in question is not, nor has it ever 
been at any time, the property of the Raymond ranch 
nor was there an iota of evidence introduced to support 
this allegation. The evidence adduced established beyond 
the shadow of a doubt that the land pointed out to Bo- 
telho by Brown was the property of Brown and his broth- 
ers and sisters, and while it is true that the deed did 
not convey the entire interest of all of the children (the 
brothers and sisters of Brown), three of them not having 
signed the instrument, there is no question that the rec- 
ord and the testimony in this case show that the deed 
was a valid conveyance of the interest of Brown and his 
brothers and sisters, with the exception of the three be- 
fore-mentioned, in and to the land pointed out to Botelho 
by Brown in the first instance; that even upon the con- 
struction placed upon the statute in regard to gross cheat 
by this court, with which I am not in accord, Brown was 
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not guilty of a criminal offense and it would appear that 
this was the view taken by the attorney general’s depart- 
ment for it has never instituted any criminal proceedings 
against him. That Devins alleged in his bill in equity, 
wherein he attempted to recover a perfect title from 
Brown, on the amount paid, for Botelho, that Brown 
had committed a fraud cannot, standing alone, metamor- 
phose a transaction of this description into the statutory 
crime of gross cheat and it is not unreasonable to sup- 
pose that had the attorney general been fully informed 
of the circumstances of this charge, as developed by the 
testimony thereupon, the said charge would never have 
been made against Bevins. 

This, in my judgment, being the only conclusion de- 
ducible from the evidence I fail to see how the respond- 
ent could have been guilty of a breach of section 1431, 
R. L. 1915, prohibiting the attorney general from re- 
ceiving *any fee or reward from or in behalf of any per- 
son or prosecutor, for services rendered in any prosecu- 
tion or business to which it shall be his official duty to 
attend; nor be concerned as counsel or attorney for 
either party to any civil action depending upon the same 
state of facts." 

Fourth charge. This is a charge that in violation of 
his duty as county attorney of Maui the respondent failed 
to prosecute one Waiwaiole, who, while acting as deputy 
sheriff for the district of Hana, in the County of Maui, 
with other officers made a raid upon certain Japanese 
and arrested them upon a charge of violating the laws 
relating to gambling. In the raid he (the said Waiwai- 
ole) and his associates took from the Japanese a sum of 
money and converted the same to their own use. It ap- 
pears from the testimony that this matter was presented 
by Bevins to the grand jury who acted upon that pre- 
sentation and recommended in its report that "pending 
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a final investigation of this matter Waiwaiole be sus- 
pended from office.’ The sheriff testifies that he was 
suspended and discharged from his office and that he 
concluded that that ended the matter so far as Wai- 
waiole was concerned. That Bevins did not bring the 
matter again to the grand jury at its next session is true, 
but the witnesses were all Japanese, unable to under- 
stand or speak the English language and residing in a 
remote district of the island, and it would have been al- 
most impossible for either the sheriff or Bevins to have 
obtained the necessary evidence within that time. After- 
wards the attorney general brought this matter of Wai- 
waiole and his associates before the grand jury upon evi- 
dence obtained from one Eugene Murphy, Esq., the at- 
torney for these Japanese, who was possibly the only 
man on Maui that was in a position to obtain this testi- 
mony, the Japanese coming to him voluntarily as their 
attorney and making their statements in regard to the 
matter; and this is the entire substance of this charge. 
If there was testimony upon this hearing in regard to 
other matters which appear to have influenced the opinion 
of the majority of this court this evidence was clearly 
inadmissible and should have been rejected as irrelevant. 

Sivth charge. The fourth specification under this 
charge in the information is that the respondent, in the 
presence of the court and of the grand jury, which was 
assembled to receive instructions and to attend to such 
business as the attorney general of the Territory might 
personally present to it (the matter to be presented be- 
ing certain charges of cattle stealing against one Thomp- 
son and others), made a speech which the attorney gener- 
al claims was intended to influence the grand jury and 
to induce it to find “no bill” against the said Thompson 
and his associates and the majority opinion is “that the 
language used was used for the definite purpose of preju- 
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dicing the grand jury and of leading the grand jurors 
to refuse to find a true bill against said Thompson.” 
This is an assumption pure and simple, not supported by 
any testimony and evidently directly contrary to the im- 
pression produced upon the presiding judge who is pre- 
sumed to be able to regulate the proceedings in his own 
court and to compel litigants, attorneys and others to con- 
fine themselves to language which is neither objectionable 
to the court, the jury or the spectators, and when a judge 
sanctions by his silence statements made in court the 
presumption is that they are not offensive nor intended 
for ulterior motives, and this judge having refrained from 
either rebuking Bevins or from suppressing his speech 
sanctioned the same by his silence; and it is not for this 
court at this time, ignorant of all of the circumstances 
except the stenographer's notes, to usurp the place of the 
trial judge and impose a sentence upon the respondent 
for an offense which it concludes was committed. Fur- 
thermore the statement of Bevins did not influeuce the 
grand jury as it returned “true bills" against the de- 
fendant. 

Iam further of the opinion that the charges contained 
in the information have not been supported by evidence 
and therefore the respondent should be exonerated. 


LAWELAWE r. KAHALEPUNA, 26 Haw. 615. 615 


Syllabus. 


KAHAU LAWELAWE v. B. N. KAHALEPUNA, AD- 
MINISTRATOR OF THE ESTATE OF J. A. 
LAWELAWE, DECEASED. 


No. 1380. 


EXCEPTIONS FROM Circurr Court Firsr CIRCUIT. 
Hox. H. L. Ross, JUDGE. 


ARGUED JULY 31, 1922. DECIDED SEPTEMBER 28, 1922. 
PETERS, C. J., EDINGS AND PERRY, JJ. 


EXECUJORS AND ADMINISTRATORS —Claims—form and requisites. 


In the absence of statutory requirements no fixed form is 
required nor is the technical accuracy and certainty of descrip- 
tion which is essential in pleading necessary. All that is re- 
quired is that the claim show an existing liability sufficient to 
advise the legal representative of the deceased debtor of its 
nature and amount and if paid be available as a bar to any 
future action by the creditor upon the same claim. 


SAME—same—same—vouchers. 


A cancelled bank check is not a “voucher” within the meaning 
of section 2394, R. L. 1915, upon a claim for money had and 
received where it appears that the money was received by 
means of a check payable to the claimant and by her indorsed 
to the deceased for collection. 


SAME—same—amount upon rejected claim—variance. 

In an action upon a rejected claim, claimant can recover only 
upon the cause of action set forth in the claim. There is no 
variance between a claim and complaint for money had and 
received as consideration for the sale of land where the com- 
plaint shows the additional fact that the money was paid by 
means of a bank check payable to the claimant and by her 
indorsed to the deceased for collection. 


OPINION OF THE COURT BY PETERS, C. J. 


Appellee, plaintiff below, brought an action against 
the administrator of the estate of J. A. Lawelawe, de- 
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ceased, upon the following rejected claim (omitting title 
of court and cause): 


“Claim of Kahau Lawelawe. 


“Territory of Hawaii, ium 
“City and County of Honolulu, f ` 


“Now comes Kahau Lawelawe and on oath deposes 
and says; that the Estate of Jasper A. Lawelawe owes 
her in the following amount, to-wit: 

“1917 

“April 20, To money paid by C. Brewer & Co. 
Ltd. as Agents of the Kuhua 
Agricultural Co. Ltd. for price 


of land sold, $7,000.00 
“May ..., By money paid by said J. A. Lawe- 
lawe to claimant 600.00 


Balance due Kahau Lawelawe, $6,400.00 


“Subscribed and sworn to before me 
this 9th day of June, A. D. 1921. 


(Sig.) “Mrs. Kahau Lawelawe 
(Sig.) *M. T. Furtado 
“Notary Public, First Judicial Circuit, 
Territory of Hawaii.” 

The grounds of the rejection were that the “pur- 
ported claim is not accompanied by proper vouchers for 
verification nor does it state how and in what manner the 
said purported claim is based upon and it is therefore 
irregular.” 

Upon the trial the defendant sought to justify such 
rejection upon the grounds that the claim was not ac- 
companied by proper vouchers and did not in itself show 
an existing liability. Objection was also made that the 
complaint did not state facts sufficient to sustain the 
judgment, and that if it did, there was a fatal variance 
between the claim and the complaint for the reason that 
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the claim, even if indulged to the extent contended for 
by the appellee, showed an existing liability for moneys 
paid to the deceased by C. Brewer & Company, Limited, 
as a consideration for land sold to its principal, the Ku- 
hua Agricultural Company, Limited, whereas the cause 
of action alleged in the complaint was for money had and 
received by the deceased as indorsee of a check given by 
C. Brewer & Company, Limited, as maker, to the claim- 
ant as payee and by the latter indorsed in blank and de- 
livered to the deceased. "There was no defense on the 
merits. 'lhe trial court, jury waived, gave judgment for 
plaintiff. 

First as to the claim itself. Section 2394, R. L. 1915, 
as amended by Act 188, S. L. 1917, contains no require- 
ments as to the form of a claim. It merely provides 
that creditors present their claims with proper vouchers 
or duly authentieated copies thereof. Under the circum- 
stances the sufficiency of a claim is to be determined by 
a consideration of what the claim should contain to sat- 
isfy the requirements which its name necessarily implies 
and the purposes it is designed to accomplish reasonably 
demand, viewed in the light of the duties of the legal 
representative of the estate of the deceased debtor generally 
and in respect to a claim when presented in particular. 
The term “claim” contemplates a debt or demand enforce- 
able against the deceased in his lifetime bv a personal 
action for the recovery of money. A debt or demand im- 
ports a consideration. To constitute a debt the obliga- 
tion must exist at the time of the death of the deceased 
debtor. Hence an essential requirement is to show an 
existing indebtedness by reference to the time of its ac- 
crual, consideration and amount. The purposes of a 
claim are to advise the legal representative of the estate 
of the deceased debtor of the nature and amount of the 
alleged indebtedness so that he may intelligently deter- 
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mine whether the same is just and should be paid and if 
paid would be available as a bar to any future action that 
might be prosecuted by the creditor upon the same claim. 
When presented the administrator or executor, as trustee 
for all creditors and beneficiaries ultimately entitled, is 
bound to investigate the claim and if found to be just, 
make provision for its payment. These requirements are 
simple and due to the liberality of interpretation accorded 
to statutes of this character in respect to the remedy 
provided no formality is required. The sufficiency of a 
claim is not measured by its ability to withstand a gen- 
eral or special demurrer. A cause of action, as that term 
is understood in pleading, need not be stated. The rules 
of pleading do not apply. 

The claim in the instant case shows an existing indebt- 
edness. It states the nature of the claim to be, money 
due and owing the claimant; the amount: $6400. It 
discloses the consideration of the indebtedness, to wit, 
money paid the deceased, supplemented by an acknowl- 
edgment of the receipt thereof in the shape of a credit 
for $600 paid on account. It identifies the consideration 
thereby distinguishing it from any other indebtedness 
existing in like time and amount by the reference “money 
paid by C. Brewer & Company, Limited, as agents of the 
Kuhua Agricultural Company, Limited, for price of land 
sold.” 

The only formal requirement of the statute is that 
vouchers or authenticated copies thereof accompany the 
claim. What a “voucher” is depends more or less upon 
the circumstances of each individual case. The term is 
usually applied to receipts. But as employed in the 
statute it also includes written instruments directly, and 
not collaterally, evidencing the indebtedness. As between 
indorser and indorsee a check is evidence of its contents 
but it is not direct evidence of any existing liability of 
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the indorsee. Its mere introduction in evidence, unaided 
by other evidence, would prove nothing further than the 
fact of indorsement. A cancelled check discloses no 
liability. Moreover, the check in question was not the 
property of, nor available to, the claimant. In the 
natural course of events the bank upon which it was 
drawn would return it to the drawer. The check was 
not a “voucher” within the meaning of the term as em- 
ployed in the statute and its absence was not fatal to 
the claim. 

We cannot say that the claim in the instant case dis- 
closes any peculiar perfections. Whatever its faults it 
cannot be charged with prolixity. But that is not our 
concern. The only question is whether it, as a matter 
of law, in substance, meets the requirements of the 
statute, and we are satisfied that it does. "This determi- 
nation makes it unnecessary for us to decide the effect 
of the form of the rejection. 

The objection that the amended complaint fails to set 
forth facts sufficient to support the judgment is without 
merit. The following quotations of paragraphs 1 and 2 
and excerpt from paragraph 10 are sufficient for our 
purposes: 

“1. That on or about the 20th day of April, A. D. 
1917, the plaintiff herein conveyed certain lands belong- 
ing to her to Kuhua Agricultural Co., Ltd., a domestic 
corporation, duly created and existing under the Laws 
of the Territory of Hawaii, and more particularly desig- 
nated in deed dated April 20th, 1917, and recorded in 
Liber 468 on page 320, for the sum of Seven Thousand 
($7,000.00) Dollars; which amount of Seven Thousand 
Dollars was paid by check issued by C. Brewer & Co.. 
Limited, through the Bank of Hawaii, Limited, in the 
name of Kahau Lawelawe, as more fully appears in said 
check number 21261; and that said Kahau Lawelawe 
endorsed said check and sent to J. A. Lawelawe, de- 
ceased, to cash the same as requested and instructed by 
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said J. A. Lawelawe, deceased; that on April 28th, 1917. 
said J. A. Lawelawe endorsed and casbed said check." 
“2. That in the month of June or May, 1917, said 
J. A. Lawelawe paid to the plaintiff herein the sum of 
Six Hundred ($600.00) Dollars, out of said $7,000.00." 
*10. * * * that said J. A. Lawelawe did not during 
his lifetime pay said sum of $6,400.00 due plaintiff or any 
part thereof." 
No demurrer was filed to the amended complaint. 
The cause of action set forth in the amended complaint 
is one in assumpsit at law for money had and received 
by J. A. Lawelawe, deceased. The allegations of the cir- 
cumstances of the issuance of the check, its indorsement 
and ultimate collection by the deceased merely identify 
the souree and medium of receipt of the money for which 
suit was brought. No new or different state of facts 
constituting a new and different cause of action is 
thereby set up. Nor can it be claimed that by reason of 
the allegations in respect to the medium of payment the 
complaint sets forth a cause of action for money paid 
the deceased by plaintiff due to her indorsement of the 
check in blank and its delivery to the deceased. The 
check was not accepted by the plaintiff as payment of 
the consideration for the sale of her land. Neither the 
complaint alleges nor the proof admits such a finding. 
Where the debtor issues a check to a creditor, in the. 
absence of facts showing a contrary intention acceptance 
of the check is not prima facie evidence of the payment 
of the indebtedness. The check is simply an order on 
the depository to pay the amount of the check as agent 
of the drawer. The check is not an assignment pro tanto 
of the corresponding amount of the deposit. (Sec. 3639, 
R. L. 1915.) It is only when the check is paid that the 
indebtedness is discharged. Nor, according to the allega- 
tions of the complaint, did the plaintiff ever part with 
title to the check. She alleges in her complaint that the 
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check was issued in her name; that she indorsed it and 
sent it to J. A. Lawelawe, deceased, “to cash.” In other 
words, she sent it to the deceased for collection. Hence 
when the check was cashed by the deceased he received 
the money as the agent, and for the benefit, of his prin- 
cipal, the plaintiff, the payee and indorser of the check. 
Moreover, payment, when made by the bank, was made 
as the agent of the drawer C. Brewer & Company, 
Limited. C. Brewer & Company, Limited, “paid” the 
deceased intestate when the bank cashed the check. The 
legal effect, therefore, of the allegations of the complaint 
is that C. Brewer & Company, Limited, “paid” the de- 
ceased intestate the sum of $7000. The claim states the 
same thing. There is no variance between the liability 
set forth in the claim and the cause of action alleged in 
the complaint. 

Appellant further complains that plaintiff failed to 
show that she brought her action within two months 
after its rejection and in support thereof contends that 
there was no showing of when notice of rejection was 
served upon the claimant by the administrator, and that 
the evidence in that regard was to the effect that such 
notice was served upon the attorney for the claimant on 
June 9, 1921. Suit was filed August 15, 1921. 

We find it unnecessary to decide whether or not service 
upon the attorney of the creditor is service upon the 
creditor within the requirements of section 2495 R. L. 
1915. The undisputed evidence was that the attorney 
for the administrator, upon an occasion when he, the 
administrator, the claimant and her attorney were all 
present, served upon both the claimant and the attorney 
for the claimant a notice of the rejection of claimant’s 
claim. The administrator testified that this particular 
incident occurred on June 9, 1921. The attorney for the 
claimant testified that it occurred on June 15, following, 
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although he was unable to state that he saw the attorney 
for the administrator serve the notice of rejection on the 
claimant. The notice of rejection as originally typed 
bore the date of June 9 but the date was scratched out 
and the date of June 15 substituted in ink in the hand- 
writing of the administrator’s attorney. The court found 
that the incident referred to occurred on June 15, 1921. 
This is tantamount to a holding that both the claimant 
and her attorney were served on June 15 with the notice 
of rejection of the claim. The finding of the court is 
amply sustained by the evidence and we see no reason 
to disturb it. 

Such further exceptions alleged by the appellant not 
covered by the foregoing have been carefully examined 
and found without merit. 

The exceptions are overruled. 

W. C. Achi for plaintiff. 

R. J. O'Brien for defendant. 


FOCKE r. GAY, 26 Haw. 623. 623 
Syllabus. 


H. FOCKE AND H. M. VON HOLT, TRUSTEES 
UNDER THE WILL AND OF THE ESTATE OF 
JAMES GAY, DECEASED, v. LLEWELLYN NA- 
PELA GAY ET AL. 


No. 1348. 


MOTION FOR ALLOWANCE OF EXPENSES OF APPEAL TO THE 
UNITED STATES CIRCUIT COURT OF APPEALS FOR THE 
NiNTH CiRCUIT AND FOR LEAVE FOR THE GUARDIAN 
Ap LITEM oF THE MINOR RESPONDENTS TO ENGAGE 
AND Pay COUNSEL. 


ARGUED SrPTFMBRR 12, 1922. Drcin»pD OCTOBER 3, 1922. 


PETERS, C. J., EpINGS AND PERRY, JJ. 


INrAN18—guardians ad ltem—nstructions of court. 

Where the minors' appeal from the final decree of this court 
to the ninth circuit court of appeals has been perfected by their 
guardian ad litem this court is without jurisdiction to entertain 
an application by the guardian ad litem for authority to employ 
counsel on said appeal. 

SamME—same—allowances. 

Nor has this court jurisdiction under the circumstances to 
make allowances by way ot a retainer to the guardian ad litem 
or for counsel fees or for costs disbursed or necessarily to be 
disbursed in connection with such appeal. 

SAvVE-—same—same. 

Allowances to a guardian ad litem for costs and disbursements 
are usually made by way of reimbursement; allowances for 
counsel fees, usually when earned. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an application by the guardian ad litem of the 
minor respondents for the allowance to him of a reason- 
able retainer as the attorney for said minors upon their 
appeal to the United States circuit court of appeals for 
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the ninth circuit from the final decree of this court here- 
in; also for authority to employ certain San [Francisco 
attorneys to represent the minors before the appellate 
court and finally for an order directing the trustees under 
the will of James Gay, deceased, complainants herein, to 
pay to the guardian from the funds of said estate such 
retainer as may be allowed him, a reasonable attorneys’ 
fee for the services to be rendered by such San Francisco 
attorneys, certain expenditures heretofore made by the 
guardian and certain estimated costs and expenses that 
he will necessarily hereinafter incur in connection with 
such appeal. 

The appeal of the minors has been fully perfected 
with the exception of the preparation and filing of the 
record on appeal. 

There are no statutory provisions in this jurisdiction 
for the appointment of guardians ad litem. Courts mak- 
ing such appointments do so pursuant to their inherent 
powers. This court unquestionably has power to appoint 
guardians ad litem. But whatever its power in a proper 
case to advise and instruct a guardian ad litem upon the 
propriety of taking an appeal on behalf of his ward from 
the final judgment or decree of this court, including the 
ancillary authority of employing counsel thereon, after 
such appeal has been perfected and the cause removed to 
the appellate court an application for such instruction 
comes too late. Such disbursements as have been made 
by the guardian ad litem and such additional estimated 
disbursements as will be necessarily required, were made 
and will be made in connection with appellants’ appeal. 
The allowances as prayed by way of retainer and fees 
for San Francisco counsel are in the same category. 
None of the items of expenditure is in connection with 
any duty performed or to be performed by the guardian 
ad litem in this court but on the contrary all are in con- 
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nection with the duties assumed by him in the appellate 
court. Under the circumstances this court is without 
jurisdiction to make any order in the premises. 

The authorities are in conflict as to what court the 
guardian should apply for reimbursement of costs and 
expenses incurred upon appeal, including counsel fees. 
Some hold that such application should be addressed to 
the appellate court in which the costs and expenses were 
incurred and services rendered, while others that they 
should be addressed to the court in which the guardian 
was originally appointed and in which the final judgment 
or decree will ultimately be entered. We think the latter 
rule to be the preferable one. 

This court has from time to time in the past exercised 
concurrent jurisdiction and allowed counsel fees to guard- 
ians ad litem for services rendered in this court. The 
rule of evidence in respect to the value of professional 
services renders such action peculiarly appropriate. But 
this court has never made allowances of that character in 
advance. Costs and expenses of a guardian ad litem are 
usually considered only when asked for by way of reim- 
bursement; counsel fees, usually when earned. It is not 
incumbent upon a court to see to the proper application 
of advances nor is it proper to determine in advance the 
reasonable value of services as yet unperformed. l 

The application is denied without prejudice to the 
guardian ad litem to apply to the court of his original 
appointment for authority to employ counsel on appeal 
and for reimbursement of costs and expenses on appeal. 

H. Edmondson for the minor respondents-movants. 

R. A. Vitousek for the life tenants. 

W. L. Stanley for the trustees. 
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IN THE MATTER OF THE APPLICATION OF LARA 
P. GOOD FOR A WRIT OF HABEAS CORPUS. 


No. 1483. 


ORIGINAL. 


ARGUED OCTOBER 13, 1922. DECIDED OCTOBER 26, 1922. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Bonps—requisites and validity—obligees. 
A bond given in compliance with R. L., Sec. 3007, for appear- 
ance and for performance of the judgment is valid even though 
it runs to the clerk of the court instead of to the Territory. 


Basrarps—procedure—bond for performance of judgment. 

In a bastardy proceeding an accused who has furnished a valid 
bond before judgment, in compliance with R. L., Sec. 3007, and the 
order of the court thereunder, cannot be required, after judg- 
ment, to furnish an additional bond under Sec. 3009. 


OPINION OF THE COURT BY PERRY, J. 


The petitioner was heretofore charged by the prosecut- 
ing department of the City and County of Honolulu, by 
information filed in the circuit court of the first judicial 
circuit, with being the father of an unborn child of an 
unmarried woman. After a preliminary examination the 
cireuit court ordered the petitioner's arrest and required 
him to enter into a bond in the sum of fifteen hundred 
dollars conditioned for his appearance and for the per- 
formance by him of such judgment as might be rendered 
in the cause and a bond as so required was furnished by 
the petitioner. After trial on the merits a decree was ren- 
dered adjudging that the petitioner was the father of the 
said child, then born, and ordering him to pay to the 
mother the sum of $480 per annum for the support, main- 
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tenance and education of the child. Thereafter by an 
amended decree the petitioner was ordered to secure the 
carrying out of the decree by furnishing a bond in the 
sum of $5000. Upon the petitioner’s failure to furnish 
this second bond he was committed to jail. These habeas 
corpus proceedings were thereupon instituted to test the 
validity of the requirement of the second bond. 

The contention of the petitioner is that, having fur- 
nished a bond before judgment, he cannot lawfully be 
required to furnish a second bond after judgment. The 
contention of the Territory on the other hand is, first, 
that the fifteen hundred dollar bond is invalid because 
the obligee is the clerk of the court and not the Territory 
of Hawaii and, second, that even if the fifteen hundred 
dollar bond is valid the court had jurisdiction to require 
a second bond after judgment. 

In our opinion the fifteen hundred dollar bond is valid. 
It is true that the statute (R. L. Sec. 3007) provides that 
the bond which may be required upon preliminary exami- 
nation shall be “to the Territory of Hawaii” and that the 
bond as given runs to “Henry Smith, Clerk of the Circuit 
Court of the First Judicial Circuit, Territory of Hawaii, 
and his successors in office,” but this difference in the 
name of the obligee is an immaterial one. While there are 
some authorities to the contrary it is well established by 
what seems to be the weight of authority that if a statu- 
tory bond which is in form an enforceable obligation 
shows upon its face that it was intended by all of the 
parties concerned to be in compliance with the statutory 
requirement and to fulfill the statutory purposes and fur- 
ther shows that the obligee therein named is in reality a 
trustee for those who under the law and the circumstances 
of the case are meant to be the real beneficiaries, the 
variance in the name of the obligee will not be deemed 
material and the bond is valid. The weight of reason 
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likewise supports this view. All the parties concerned 
clearly understood that the clerk of the court as such was 
being named as the obligee and that the bond was in com- 
pliance with and in effectuation of the purposes and 
requirements of the statute. They all understood that the 
bond was to secure the appearance of the principal obligor 
and the performance by him of the judgment to support 
the child. The condition correctly expresses these re- 
quirements and purposes. The bond as written makes it 
clear that Henry Smith personally was not the obligee. 
It makes it clear further that as obligee Henry Smith is 
serving in the capacity of clerk of the court and as trus- 
tee for the real beneficiaries, to-wit, the Territory and the 
child. It would be inequitable to permit the main obligor, 
after he had secured his freedom upon the strength of the 
bond as so given, to repudiate his obligations thereunder 
(it should be noted that he is not in this proceeding seek- 
ing to do so). It would likewise be inequitable in its 
results to permit the Territory, after obtaining this secur- 
ity in the name of a trustee approved by it, to now repu- 
diate the bond in order to obtain another bond in a larger 
sum,—if the statute in reality prohibits the requirement 
of a second bond after a first valid bond. In Bay County 
v. Brock, 44 Mich. 45, in which the defect in the bond was 
that it named *the County of Bay" as the nominal trustee 
instead of “the State of Michigan" the court said: “The 
State, or, what is equivalent, the people of the State, 
* * * is made the obligee, as mere naked trustee for 
those who might become entitled to the protection of the 
bond." "The defect under consideration “seems at first 
blush a very small error to have such important conse- 
quences; for the obligee named in the bond has no active 
duty whatever to perform, being neither consulted when 
the bond is taken nor afterwards when it is sued, and 
having in fact no control whatever over it except as a publie 
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officer holds it for safe-keeping. * * * Any bond that may 
‘voluntarily be given to a party for his benefit will be 
equally valid if given to another for him. * * * Now 
this quasi judicial board, in taking and approving the 
official bond of a county officer have decided that it is 
proper to name the county therein as obligee. In doing so 
they have not complied with the strict letter of the law, 
which required a bond to the people of the State. No one 
questions that the bond taken is equally proper, equally 
convenient and equally effectual provided the law will 
admit of its being taken and I doubt if any good reason 
can be assigned for requiring the bond to be taken to the 
people rather than to the county, as the supervisors decid- 
ed to take it. And my opinion is that while the statute 
ought to have been obeyed literally, yet that in so far as 
it names the nominal obligee in the bond, it is to be 
regarded as a directory provision merely. The obligee is 
not named because of any interest in the condition, but 
merely that there may be a promisee and a party in whose 
name to bring suit; nothing of importance depends upon 
its being the State rather than the county; the condition 
is the important requirement, and the naming of an 
obligee is the merest formality possible, so that if the 
instrument omitted to name one, as the statute evidently 
contemplates shall be done in the case of a constable 
(Comp. L. Sec. 723), the substance of the undertaking 
would still remain.” 

“Tt will not be urged, we presume, that it is essential to 
the validity of the bond that it should be literally in com- 
pliance with the statute. The statute is directory and, if 
the bond is subsantially as required, there is no valid 
objection. * * * Where an obligation is given to one by 
a wrong name, it would be highly unjust to permit the 
obligor to escape liability upon this ground. He knew 
when he gave it how the obligee was described, and having 
obtained the advantage or received the trust to which the 
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giving of the bond was a necessary condition precedent, 
he cannot be heard to say that though the description was 
intended for the obligee, yet as it is not strictly accurate, 
there shall be no liability. Such a defense is without the 
support of reason or authority.” Trustees v. Rodgers, 
T Ill. App. 33, 36, 37. 

To the same effect are Speir v. Trust Company, 31 
D. C., App. Cs., 476, 482, 484; State v. Wood, 10 S. W. 
(Ark.) 624, 625; Ihrig v. Scott, 5 Wash. 584, 587; Horn 
v. Whittier, 6 N. H. 88, 94; Leavitt v. Goggin, 11 D. Mon. 
(Ky.) 229, 280; Board of Education v. Grant, 101 Mich. 
151, 155; 9 C. J. p. 12, Sec. 13; pp. 24, 25, Sec. 39. 

The principal obligor in this bond would be unable to 
escape his obligations under it on the plea that the obligee 
had been misnamed. The same rule holds good when the 
same objection is made by the Territory. 

The bond given upon preliminary examination being 
valid, would the court below have authority after judg- 
ment to require the production of a second bond? 

It is undoubted that at common law the putative father 
was under no legal obligation to support his illegitimate 
child. The obligation of support rested solely upon the 
mother. 7 C. J., 955; 3 A. & E. Ency. L., 889; St. v. Tie- 
man, T3 Pac. (Wash.) 375, 376; Nixon v. Perry, 3 S. E. 
(Ga.) 253; Mercer v. Admr., 7 S. W. (Ky.) 401; Glidden v. 
Nelson, 15 Ill. App. 297, 300; St. v. /ausewedell, 102 N. W. 
(Minn.) 204. By statute in Hawaii and in many other 
jurisdietions the rule has been created that the father is 
liable. It follows, of course, that the extent of the liability 
and the remedies for its enforeement are such only as are 
prescribed or permitted by the terms of the statute creat- 
ing the liability. Section 3009, R. L., which is a part of the 
chapter relating to the support of bastards, is the only 
provision in our statutes concerning the requirement of a 
bond after judgment. That section provides that “an 
accused who has failed to execute bond before judgment, 
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if he shall be adjudged to be the father of the child, shall 
thereupon enter into bond, with sureties, conditioned for 
the payment of the sum or sums adjudged in such install- 
ments and in such manner as the court shall direct.” The 
statement that an accused “who has failed to execute 
bond before judgment” can be required to enter into a 
bond for the payment of the judgment necessarily contains 
within itself an inhibition against the requirement of 
such a bond from one who has not failed to execute a 
bond before judgment. The language of the statute seems 
to us to be entirely unambiguous And too clear to admit 
of doubt. The provision may be an unfortunate one in 
restricting too narrowly the remedies available to the 
child or to the Territory; but that is an argument to be 
addressd to the legislature and one of which we cannot 
take cognizance. Even if it could be held, as probably 
it could not be, that in the absence of a direct provision 
upon the point the court, having been once given jurisdic- 
tion to decree the support of an illegitimate by its father, 
would have inherent power to facilitate or secure the per- 
formance of the judgment by requiring a bond, still the 
language of the present statute would have to be regarded 
as excluding the exercise of that otherwise inherent power. 
A construction that, irrespective of the execution or the 
failure of execution of a bond before judgment, a bond 
after judgment can be required, would entirely nullify 
and wipe out the express qualification inserted by the 
legislature that only those accused who have “failed to 
execute bond before judgment” shall thereafter enter into 
a bond for the payment of the sums awarded to or for the 
benefit of the child. 

It is contended by the Territory that the bond provided 
for by section 3007, to be given upon preliminary examina- 
tion, is not and can not be a bond conditioned for the 
payment of the sums awarded by the judgment and in 
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support of this contention cases are cited in which the 
word *abide" was held not to mean or include payment 
of a money judgment. Whatever niceties of construction 
are possible with reference to the word “abide” there is 
no room for them with reference to the meaning of the 
verb “perform” when used with relation to a judgment. 
The bond mentioned in section 3007 is expressly declared 
to be for appearance and trial in the juvenile court and to 
"perform" the judgment of such court. In ordinary 
everyday legal language to “perform” a judgment is to 
comply with and execute it in all respects and if the judg- 
ment includes an order for the payment of money the 
performance of that judgment is understood to include 
the payment of it. This is not a strained meaning to be 
attributed to the word. We understand it to be so used in 
section 3007. 

In our opinion the court below was without jurisdiction 
to require the second bond after judgment and the peti- 
tioner is therefore ordered discharged from custody. 

B. S. Ulrich (Thompson, Cathcart & Ulrich on the 
brief) for petitioner. 

W. H. Heen, City and County Attorney, for respondent. 
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Syllabus. 


L. OKAMURA r. H. ADVINCULA, DEFENDANT; 
LAIE PLANTATION COMPANY, GARNISHEE. 


Nos. 1412 and 1413. 


APPEALS FROM DISTRICT MAGISTRATE OF KOOLAULOA. 


SUBMITTED OCTOBER 19, 1922. DECIDED OCTOBER 30, 1922. 


PETERS, C. J., Perry, J., AND CIRCUIT Jup¢r Banks 
IN PLACE OF LINDSAY, J., DISQUALIFIED. 


AoTions—splitting causes of action—running accounts. 
An ordinary continuous running book account is such an entire 
claim as cannot be split for the purpose of bringing several 
actions on the different parts. 


SAME. 

If action is brought on a part only of an entire claim, the rest 
will be deemed to be waived. 

SaAME-—effect of splitting—jirst judgment a bar. 

Where an entire claim, whose total is beyond the jurisdiction 
of the court, is split for the purpose of bringing two actions 
thereon, each upon a total within the jurisdiction of the court, 
and such actions are simultaneously instituted, the result will 
be, not that the court will not have jurisdiction, but that the judg- 
ment first rendered will bar a recovery in the other action. 


OPINION OF THE COURT BY PERRY, J. 


The plaintiff instituted two actions of assumpsit in the 
district court of Koolauloa on the Island of Oahu, one 
for the sum of $177.85 and the other for the sum of 
$206.30, exclusive in each instance of interest, attorney’s 
commissions and costs. Both actions were for goods sold 
and delivered. In each case there were several counts, or, 
as plaintiff there called them, causes of action. All of 
the counts were based upon written orders in the same 
form but naming different recipients of the goods to be 
sold by the plaintiff. The following is a sample of these 
orders: 
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“Messrs. L. Okamura Store:— 

“Please supply Francisco Yugario with goods not to 
exceed $20.00 Twenty Dollars. and charge same to my 
account, 


“Date October 1, 1920 (Sig.) H. Advincula” 

The defendant, appearing specially, filed in each case 
a motion to dismiss on the ground of lack of jurisdiction, 
the theory of the motion being that all of the items or 
counts sued upon in the actions constituted but one cause 
of action in favor of the plaintiff and that that cause of 
action had been improperly split in order to bring the 
two cases within the limits of the jurisdiction of the dis- 
trict magistrate. The motions were sustained and the 
actions dismissed and from that order the causes come 
by appeal to this court. 

The plaintiff’s contention that each of the orders for 
goods constituted a promise by the defendant to pay the 
debt of the beneficiary or recipient therein named and 
that therefore each order constituted a separate cause 
of action cannot be sustained. Was the promise of the 
defendant original or collateral? To whom was ihe 
credit extended? The written orders are unambiguous. 
The defendant ordered the goods and plainly directed that 
they be charged to his, the defendant’s, account. The sales 
were made to him and not to the beneficiaries named in 
the orders. Credit was extended to him and he was 
primarily liable. In so far as this contention of the 
plaintiff is concerned it cannot be held that each order 
for goods constituted a separate and distinct cause of 
action. 

On the subject of the splitting of the cause of action 
and of the penalties accruing therefrom the law in this 
jurisdiction has been settled in prior decisions of this 
court so clearly that but little need be added in the appli- 
cation of that law to the circumstances of the case at bar. 
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“The prevailing rule is that an entire claim cannot be 
split for the purpose of bringing several actions on the 
different parts within the jurisdiction of an inferior 
court. This rule is based upon the maxims that it is for 
the public good that there be an end of litigation and that 
no one ought to be twice vexed by one and the same cause. 
But what is the result if an action is brought on a part 
only of the cause? Is it to oust the court of jurisdiction 
or is it merely to prevent a second action upon the bal- 
ance of the cause? 

*Tt is settled that the amount prayed for and not the 
amount due determines whether the case is within the 
jurisdiction of the court; also that one may waive a 
portion of his claim in order to bring his action within 
the jurisdiction of an inferior court. Volcano S. & T. Co. 
v. Hayashi, 13 Haw. 695. 

*The questions then arise, whether a claim for the 
balance due on a running book account for goods sold 
and delivered from time to time is an entire claim such 
as cannot be split for the purpose of bringing different 
actions on the different parts, and, if it is, whether there 
has been a waiver of the part not embraced in this action? 

*Although a book account with one concern may be 
separable, if the circumstances are such as to show such 
intention, as where the concern carries on different lines 
of business and keeps separate books for each line, or 
perhaps where the account has been broken for a long 
period even though but one set of books has been kept, 
yet the prevailing view is that an ordinary running 
account though covering many different items cannot be 
split. Lucas v. Le Compte, 42 Ill. 808: Buck v. Wilson, 
113 Pa. St. 430; Memmer v. Carey, 30 Minn. 458; Bor- 
gesser v. Harrison, 12 Wis. 544; Secor v. Sturgis, 16 
N. Y. 548; Plaherty’s Admr. v. Taylor, 35 Mo. 447. The 
same rule seems to apply to cases of different instalments 
of interest or rent. While different actions may be 
brought on different parts from time to time as they 
come due, yet each action must cover all that are then 
due or those not included will be deemed to have been 
waived. It is not necessary that there should be an ex- 
press waiver of the part not included. Indeed, it may 
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not appear at the time that a part has been omitted. 
But, if it is intentionally omitted or not claimed though 
appearing to exist or even though there appears an inten- 
tion not to waive it, the party will be barred from subse- 
quently btinging another action upon it." Lewers € Cooke 
v. Redhouse, 14 Haw. 290, 292, 293. 


The court below erred in sustaining the motions to dis- 
miss. The court was not without jurisdiction to hear 
and determine the two cases. While both actions were 
instituted on the same day and apparently at the same 
instant of time the law above quoted applies. Upon proof 
to the satisfaction of the court that the items constituted 
but one running account, the first judgment rendered in 
the one or the other of these cases may be successfully 
pleaded in bar of the other action upon the theory that 
by maintaining the first and proceeding therein to judg- 
ment the plaintiff has waived all parts of the same cause 
of action which are not included therein and which are 
included in the second action. This theory of waiver must 
be held to apply irrespective of the actual intention of the 
plaintiff at the time when he instituted the two actions. 
This view of the law was enunciated in the case of 
Phillips v. Lun Chong Co., 14 Haw. 295, 297, as well as 
in Lewers & Cooke v. Redhouse, supra. The authorities 
in other jurisdictions are conflicting but they were all 
carefully considered in the two Hawaiian cases just cited. 
We find no occasion to do otherwise than to apply the 
law as already laid down by this court. 

The appeals are sustained and the causes are remanded 
to the district magistrate for further proceedings not in- 
consistent with this opinion. 

W. J. Robinson for plaintiff. 

Mott-Smith & Lindsay for defendants. 
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HONOLULU IRON WORKS COMPANY, A CORPORA- 
TION, v. N. HARA. 


No. 1395. 


RESERVED QUESTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DrDorr, JUDGE. 


ARGUED OCTOBER 5, 1922. DECIDED OCTOBER 31, 1922. 


PETERS, C. J., PERRY, J., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF EDINGS, J., ABSENT. 


ATTACHMENT—undertaking by attachment plaintiff. 


A bond on attachment in a sum double the amount of the prin- 
cipal of plaintiff's claim with interest to date of filing suit com- 
plies with the provisions of section 2783, R. L. 1915, as amended. 
The “amount for which the plaintiff demands judgment” is exclu- 
sive of interest to accrue subsequent to filing the action, attorney’s 
fees and costs. 


OPINION OF THE COURT BY PETERS, C. J. 


Plaintiff brought an action against the defendant in 
assumpsit. The complaint contains two counts, one for 
goods, wares and merchandise sold and delivered, and one 
upon an account stated. Both counts contain an ad ` 
damnum of $3131.83 and interest. The first count makes 
no reference to the date of sale. The second count alleges 
the account as having been stated between the parties on 
February 27, 1922, the same day on which the action was 
instituted. The prayer for judgment is for the sum of 
$3131.83 and interest, costs and attorney's fees. Upon 
application of plaintiff therefor and its execution and fil- 
ing of a bond in the sum of $6500 a writ of attachment 
issued. The defendant applied for a discharge of the 
writ upon the ground that the same was improperly issued 
in this, that the penalty thereof was for a sum less than 
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double the amount for which plaintiff demanded judg- 
ment. 

Pursuant to the statute the trial court reserved the fol- 
lowing questions to this court: i 

.“I. Does the bond on attachment, as provided for in 
Section 2783 of the Revised Laws of 1915, as amended by 
Act 18 of the Session Laws of 1917, have to be in a sum at 
least double the amount of plaintiff’s claim, plus interest, 
costs of court and attorney’s fees? 

“TT, Should the writ of attachment heretofore issued 
in this action be quashed, vacated and set aside for the 
reason that the bond on attachment in this action is not 
in a sum at least double the amount for which plaintiff 
demands judgment?” 

The amount of the penalty in the bond on attachment 
under the provisions of section 2783, R. L. 1915, as 
amended by Act 18, S. L. 1917, should be “in a sum at 
least double the amount for which the plaintiff demands 
judgment, and in no case less than fifty dollars in a dis- 
trict court, or three hundred dollars in any other court.” 

It is conceded that if the amount for which plaintiff 
demanded judgment includes interest subsequent to filing 
the action, accrued costs and attorney’s fees the penalty 
of the bond is insufficient. 

This court held in the case of Lewers & Cooke v. Red- 
house, 14 Haw. 290: “Attorney’s commissions and costs 
allowed by statute should not, we presume, be included in 
determining the jurisdictional amount. They are not a 
part of the claim or of the amount sued for. They are 
incidental to the action itself. They are not due and could 
not be claimed until the termination of the action.” If 
attorney’s commissions and costs are not a part of the 
claim or the amount sued for they certainly cannot be a 
part of the amount for which plaintiff demands judgment. 

The import of the language employed in section 2783 
may be better appreciated by a consideration of previous 
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decisions of this court determining the jurisdiction of dis- 
trict courts. In the case of Volcano S. & T. Co. v. Hay- 
ashi, 13 Haw. 695, 696, the prayer of the complaint was for 
$300 with attorney's commissions and costs. The court 
held that the amount for which judgment was prayed was 
$300. In Hall & Son v. Dickey, 15 Haw. 590, the judg- 
ment was for $275.91 damages; $15.26 interest; $14.78 
attorney's commissions, and $3.45 costs of court. The 
court held: “Excluding attorney's commissions and costs 
the amount of the judgment was within the jurisdictional 
limit." In Bottomley v. Hall, 18 Haw. 412, the note upon 
which the action was brought was for $372.50. The plain- 
tiff prayed judgment for $300 with costs and attorney's 
commissions, expressly waiving the excess. The court 
held: “The amount for which judgment is asked and not 
the amount due determines whether the case is within the 
jurisdiction of the court." 

From such examination as we have been able to make 
of attachment statutes in other jurisdictions we find that 
in the majority of cases the basis of the computation of 
the penalty of the bond is the amount of plaintiff's claim. 
So far as the limitations of our library permit us to speak 
statutes of the States of Oregon and Washington and the 
district of Alaska alone compute the penalty of an attach- 
ment bond upon the *amount for which plaintiff demands 
judgment." Plaintiff cited the case of Miller v. Alaska 
Canadian Oil Co., 4 Alaska 439, where the court in inter- 
preting the effect of a similar statute held that costs and 
attorney's fees were not fixed and certain and might not 
be allowed and hence the bond need not cover them except 
in those cases where they were so fixed and certain that 
they might with exactness be included in the amount for 
which plaintiff demanded judgment. We do not feel, how- 
ever, that certainty of imposition of costs or attorney's 
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fees is the test and prefer the reasoning employed by this 
court in the case of Lewers & Cooke v. Redhouse, supra. 

Independent research developed the case of Aldrich v. 
Columbia Southern Ry. Co., 64 Pac. 455, 459, interpreting 
the Oregon statute. There the court said: “It will be 
remembered that the action was commenced November 18, 
1898, to recover the sum of $5620.99 with three days' 
interest. The rate of interest in this state at that time on 
such demands was 6 per cent. and hence the amount for 
which plaintiff demanded judgment was $5623.80 or $3.80 
more than that for which the undertaking was given.” It 
is worthy of note that in the Aldrich case the court in 
computing the amount for which plaintiff demanded judg- 
ment only considers the amount of the debt sued for plus 
interest up to the date of filing suit. Under the Oregon 
statute the prevailing party is entitled to costs and if 
costs were a component element in computing the amount 
for which plaintiff demanded judgment it would seem 
reasonable that the court would have taken that element 
into consideration. 

A similar case in this jurisdiction is that of Nua v. 
Mahelona, 23 Haw. 102. That was an action in assumpsit 
in which the plaintiff demanded judgment for $740 to- 
gether with interest, attorney's commissions and costs. 
The plaintiff filed an undertaking on attachment in the 
sum of $1800. The defendant moved that the judgment 
be discharged upon the ground inter alia that the bond on 
attachment was in a sum less than double the amount for 
which the plaintiff demanded judgment. The court held: 
“The amount of the debt and interest for which judgment 
is demanded in the prayer of the complaint amounts to 
more than $1000 and the bond is for a sum less than 
double the amount sued for and is not a compliance with 
the requirements of the statute (Sec. 2783 R. L.) * * *" 

The same observation might be made here, that if the 
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court considered interest subsequent to filing suit, attor- 
ney’s commissions or costs component elements in com- 
puting the amount for which plaintiff demanded judgment 
it would have said so and not have made a comparison by 
the inclusion of only two elements even though the sum 
total of those two elements was more than one-half of the 
penalty of the bond. The natural desire of the appellate 
court to evade immaterial issues would be no reasonable 
justification for the elimination and nonconsideration of 
component elements of a material issue. 

Upon the authorities cited and the language of the 
statute it would also conclusively appear that while inter- 
est accrued prior to suit is included in determining the 
amount for which plaintiff demands judgment, interest to 
accrue between the date of filing the action and entry of 
judgment is not. 

A bond on attachment in a sum double the amount of 
the principal of plaintiff’s claim with interest to date of 
filing suit complies with the provisions of section 2783, 
R. L. 1915, as amended. The “amount for which the 
plaintiff demands judgment" is exclusive of interest to 
acerue subsequent to filing the action, attorney's fees and 
costs. 

The foregoing disposes of both questions in the negative. 

The cause is remanded to the trial court for further 
proceedings consistent with this opinion. 

W. W. Thayer for plaintiff. 

J. B. Lightfoot for defendant. 
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CHEE YIT TUNG, A MINOR, BY CHEE SUN, HER 
JUARDIAN, v. W. €. ACHI. 


No. 1398. 


APPEAL FROM CIRCUM JUDGE First CMRCUIT. 
HoN. J. J. BANKS, JUDGE. 


ARGUED OCTOBER 11, 1922. DrcipeED NOVEMBER 1, 1922. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Equity—equitable estoppel. 

Where the facts alleged in a bill, praying that a lessor be en- 
joined from prosecuting an action for summary possession, con- 
stitute an equitable defense which is available to the lessee in 
the action for summary possession, equity will not entertain the 
bill and a demurrer thereto should be sustained. 

LANDLORD AND TENANT— relief in equity against forfeiture of lease. 


Where on the face of a bill in equity, praying that a lessor be 
enjoined from prosecuting an action for summary possession, it 
appears that the lessee has an equitable defense which, if proved, 
would defeat a judgment in favor of lessor, a demurrer to the bill 
on the ground that petitioner has a full, adequate and complete 
remedy at law should be sustained. 


SaAME—summary proceedings. 


In an action for summary possession an equitable estoppel may 
be set up by the lessee by way of defense. 


OPINION OF THE COURT BY LINDSAY, J. 


This matter comes here upon an interlocutory appeal 
from an order overruling the demurrer of respondent to 
the amended bill of petitioner seeking relief against for- 
feiture of a lease. The facts set up in the amended bill, 
which, on demurrer must be assumed as true, are that on 
July 25, 1916, Frank Pahia, then owner of certain prem- 
ises in Honolulu, leased the same to Chee Wai Hoon for 
a term beginning January 1, 1918, the lease containing a 
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covenant that the lessee should keep the buildings on the 
premises insured for not less than 75% of their cost, in 
companies of assured standing; on January 1, 1918, the 
lessee went into possession and insured the buildings in 
a sum or sums which he “honestly believed” represented 
T5% of the cost; the lessor, on being advised of the 
amount of the insurance placed upon the buildings, agreed 
that said sum equaled 75% of the cost thereof, subse- 
quently made no complaint as to the insufficiency of the 
insurance and thereafter collected the rents reserved in 
the lease; Chee Wai Hoon, the original lessee, died in May, 
1920, leaving as his heir at law petitioner, who immedi- 
ately went into possession and has ever since retained pos- 
session and “complied with the covenants of said lease 
and maintained in full force and effect the insurance on 
said premises;" on December 22, 1921, respondent pur- 
chased the fee of said leased premises from Pahia, and on 
December 28, 1921, with full knowledge of all the facts 
above alleged, and without making any prior demand that 
the amount of insurance on the buildings be increased, or 
that the same be effected in companies other than those 
in which the same was effected, and to the utter surprise 
of petitioner, fraudulently served upon petitioner a notice 
in writing notifying her that respondent had entered up- 
on the demised premises, canceled the lease thereon for 
condition broken, and notifying petitioner to quit and sur 
render the premises; thereafter, on January 5, 1922, re 
spondent brought an action before the district magistrate 
of Honolulu against petitioner and her tenants, praying 
ihat the court adjudge the termination and forfeiture of 
the lease, and that petitioner and her tenants be summa- 
rily dispossessed, on the ground that petitioner and her 
predecessor in interest had failed, neglected and refused 
to insure the buildings in insurance companies of assured 
standing in sums not less than 7596 of the cost of the 
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same; said action is now pending and respondent threat- 
ens, unless restrained by order of the court, to prosecute 
said action to final judgment; the lease is a valuable as- 
set to petitioner and said action for summary possession 
constitutes a cloud upon petitioner’s title thereto and re- 
duces the value thereof. 

The amended bill prays that the respondent be per- 
manently restrained and enjoined from prosecuting said 
action before the district magistrate and that the pur- 
ported declaration of forfeiture of the lease be set aside 
and held for naught. 

Respondent demurred to the amended bill on sundry 
grounds, which demurrer the circuit judge overruled and 
allowed an interlocutory appeal. 

One of the grounds of the demurrer is that it appears 
by the amended bill that petitioner has a plain, speedy 
and adequate remedy at law. 

It is far from clear from the amended bill whether it 
is the contention of petitioner that neither she nor her 
predecessor in title has broken the covenant to insure, or 
whether petitioner concedes that there has not been a 
compliance with that covenant. Neither the cost of the 
buildings on the premises nor the amount of the insurance 
placed thereon is stated, the only allegations in that re- 
spect being that Chee Wai IIoon insured the buildings 
“in a sum or sums representing, as said Chee Wai Hoon 
honestly believed, seventy five per cent. of the cost of the 
buildings on said premises,” and that petitioner, since 
she has been in possession, has “complied with the cove- 
nants of said lease and maintained in full force and effect 
the insurance on said premises.” These allegations might 
fairly be construed as amounting to a positive denial of 
the breach of covenant complained of and if proved would 
be a complete defense to the action for summary posses- 
sion. 
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Petitioner, however, both in her brief and in oral argu- 
ment, takes the position that the allegations of the amend- 
ed bill do not amount to a positive denial of a breach of 
the covenant to insure but that the case presented by the 
amended bill is that the petilioner’s predecessor in tiile 
“through mistake, induced by the conduct of his landlord, 
appellant’s predecessor in title, failed to comply strictly 
with the covenants in his lease relating to insurance.” 
(Petitioner's brief, p. 2.) 

It does not appear from the amended bill how or in 
what manner petitioner's predecessor made a mistake 
when he effectuated insurance upon the buildings, nor 
what conduct upon the part of the then lessor induced 
him to make such mistake. According to the amended 
bill, although the lease was made on July 25, 1916, the 
term did not commence and the lessee did not go into 
possession until January 1, 1918. What buildings were 
then on the premises does not appear, neither does it ap- 
pear whether the circumstances were such that the knowl- 
edge of what the buildings had cost was more likely to be 
in the possession of the lessor or the lessee. It is alleged 
that the original lessee insured the buildings on the prem- 
ises at about the time he went into possession and it may 
be inferred that he had not erected these buildings and 
was not in a position to know their cost. It might per- 
haps be inferred that Pahia, the lessor, was more in a 
position than the lessee to have known what the buildings 
had cost, but the amended bill is unfortunately silent as 
to these matters. . 

If, as stated in the amended bill, the lessor insured 
the buildings in a sum that he believed equaled 75% of 
the cost of the same, and the lessor, on being informed 
of the amount insured for, agreed that said amount did 
in fact equal 75% of the cost of the buildings, made no 
complaint as to the amount of insurance, and, until he 
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parted with ownership in the premises, collected the rent- 
als under the lease, both the original lessor and respond- 
ent, as present owner of the reversion, would be clearly 
estopped to now claim a forfeiture of the lease for the 
breach complained of, and such estoppel would be avail- 
able to petitioner as a defense in the action for summary 
possession. 

The doctrine that equitable estoppels may be set up 
in this Territory by way of defense to actions at law has 
been so frequently announced by this court as to leave no 
room for doubt on the subject. Magoon v. Kapiolani Est., 
22 Haw. 510, 517; Kainohai v. Kahele, 3 Haw. 530, 531; 
Hayselden v. Wahineaea, 10 Haw. 10, 16; Goo Kim v. 
Holt, 10 Haw. 653; Maw. Com. & S. Co. v. Kahului R. R. 
Co., 12 Haw. 85. 

The case of Ching Tam Shee v. Hall, 19 Haw. 190, is 
exactly in point. In a bill for relief against the forfei- 
ture of a lease the defendant demurred for want of equity. 
The circuit judge sustained the demurrer and, on appeal, 
in sustaining the ruling of the circuit judge, this court 
said, at page 191: “The consent and acquiescence of the 
defendant in the alleged breaches, if proved, would con- 
stitute a waiver or estoppel so as to preclude the defend- 
ant from maintaining his summary proceeding action, and 
is as much a matter of defense in that action as if the 
lessee’s claim was that no breach had occurred at all. 
Equity will not relieve against a forfeiture in the one 
case any more than in the other.” 

It ig contended, however, by the petitioner that even 
if the equitable estoppel against respondent could be suc- 
cessfully set up in the pending action for summary pos- 
session and a judgment for petitioner obtained, the relief 
afforded by such judgment would be inadequate for the 
reason that the action for summary possession constitutes 
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a cloud upon petitioner's title as lessee and reduces the 
value of the leasehold. 

Little importance may be attached to this contention, 
for the mere assertion by a lessor of demised premises, 
even though such assertion be in the form of allegations 
in an action at law, that the lessee has made a breach of 
a covenant in the lease, does not cast a cloud upon the 
title of the lessee that requires the aid of a court of equity 
to remove. 

“Such clouds upon title as may be removed by courts 
of equity, are instruments or other proceedings in writing, 
which appear upon the records, and thereby cast doubt 
upon the validity of the record title.” Parker v. Shannon, 
121 Ill. 452. See also Devine v. Los Angeles, 202 U. 8. 
318; Leeds v. Wheeler, 157 Mass. 67. 


Whatever “cloud” may be said to be cast upon peti- 
tioner’s title by the action for summary possession would 
be as effectually removed by a favorable judgment by the 
district magistrate as it would be by a decree in equity 
in favor of petitioner. Petitioner is still in possession of 
the demised premises, hence she does not need'to be re- 
instated. 

We are of the opinion that the amended bill clearly 
shows that petitioner has a full, adequate and complete 
remedy at law and that the demurrer interposed by re- 
spondent upon that ground should have been sustained by 
the circuit judge. 

The order overruling the demurrer is reversed and the 
cause remanded to the cireuit judge with instructions to 
sustain the demurrer. 

B. S. Ulrich (Thompson, Cathcart & Ulrich and S. W. 
Fitzherbert on the brief) for petitioner. 

A. G. M. Robertson (Robertson & Castle on the brief) 
for respondent. 
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TERRITORY v. JOHN SILVA. 
No. 1889. 


ERROR To CIRCUIT Court First CIRCUIT. 
Hon. F. ANDRADE, JUDGE. 


SUBMITTED OCTOBER 12, 1922. DECIDED NOVEMBER 2, 1922. 
PETERS, C. J., Perry AND LINDSAY, JJ. 


CRIMINAL Law—indecent assauli—indictment—proof—intent. 


In an indictment for indecent assault under section 3897, R. L. 
1915, it is not necessary to allege or prove that the offense was 
committed “without committing or intending to commit the crime 
of rape.” 


Evmence—minors—afirmation—declaration. 


The court, before allowing a minor witness to testify, having 
stated to the witness, by way of caution: “These things that you 
are going to tell me about and that you are going to tell the jury 
about the defendant, this man over here, all of those things you 
will tell the truth about?” to which the witness answered “yes,” 
substantially complied with the requirements of section 2611, 
R. L. 1915, relating to affirmations and declarations of minor wit- 
nesses. 


OPINION OF THE COURT BY LINDSAY, J. 


Plaintiff in error was indicted for the crime of indecent 
assault upon a female child under the age of twelve years, 
contrary to section 3897, R. L. 1915, which provides that 
*Whoever takes indecent and improper liberties with the 
person of a female child under the age of twelve years 
without committing or intending to commit the crime of 
rape shall be deemed guilty of indecent assault * * * .” 

Defendant demurred on the ground that the indictment 
charged no proper offense under the laws of this Territory 
because (a) the words “without committing or intending 
io commit the crime of rape" were omitted from the in- 
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dictment; and (b) because the words “with the person of 
a female child," contained in section 3897, R. L. 1915, 
mean “with the private parts of a female child," and it is 
not alleged in the indictment that defendant took indecent 
and improper liberties with the “private parts" of the 
complaining witness. The demurrer was overruled and 
upon trial by jury the defendant was convicted. 

One of the errors relied on is the overruling of the 
demurrer by the trial judge. The other errors go to the 
refusal by the trial court to direct a verdict of acquittal 
on the ground that there was no such crime as that alleged 
in the indictment; the giving by the court of certain in- 
structions requested by the prosecution; the refusal of the 
court to give certain instructions requested by the defend- 
ant; the permitting of the mother of the complaining 
witness to sit beside complaining witness while she was 
testifying; the permitting of the registrar of births of the 
board of health to testify as to the date of the birth of the 
complaining witness; the permitting of Arthur McDuffie 
to testify with reference to an alleged confession by de- 
fendant prior to proof of the corpus delicti; and the per- 
mitting of the complaining witness to testify without oath 
or affirmation as provided by section 2611, R. L. 1915. 

The contention of the plaintiff in error that the word 
"person," as set forth in section 3897, means “private 
parts” is frivolous. A sufficient answer to this contention 
is that had the legislature intended the word “person” to 
mean any particular part of the human body it would 
have said so. The trial court committed no error in over- 
ruling the demurrer on that ground. 

In an indictment charging the crime of indecent assault 
under section 3897, R. L. 1915, it is not necessary to allege 
or prove that the assault was committed without commit- 
ting or intending to commit the crime of rape. That 
question was fully discussed and passed upon by this court 
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in Territory v. Tan Yick, 22 Haw. 113, and the trial court 
committed no error in overruling the demurrer on that 
ground or in refusing to instruct the jury to acquit 
defendant. 

We are unable from the record to say that the trial 
court erred in permitting the mother of complaining wit- 
ness to sit beside her while she testified. The complaining 
witness was a little Chinese girl of about seven years of 
age, in a court room probably for the first time, surround- 
ed by strange men and about to be interrogated on deli- 
cate matters. Having her mother with her would help to 
calm her fears and restore her self-confidence, and it was 
well within the province of the court to allow the little 
witness the encouragement of her mother’s presence, Fur- 
thermore, as admitted by counsel for defendant at the 
time, the matter was vested entirely in the sound discre- 
tion of the trial court and no abuse of that discretion 
appears. 

Mary Hester Lemmon, registrar general for the Terri- 
tory, was sworn as a witness for the prosecution, and tes- 
tified, under objection by defendant's counsel, that in the 
register of births of the City and County of Honolulu is 
recorded the birth of a child named Minnie Le Yin Heu, 
born April 28, 1915. "The admission of this evidence is 
assigned as error, the only contention made by plaintiff 
in error in this respect being that there is nothing in the 
evidence of this witness to indicate that the Minnie Le 
Yin Heu, alluded to in the register of births, is the com- 
plaining witness. It was alleged in the indictment that 
Minnie Heu was under the age of twelve years and it was 
necessary that proof of that fact be made. That the offi- 
cial register of births contained an entry indicating the 
birth and age of a female child of a name similar to that 
of the complaining witness, while not conclusive, was at 
least some evidence of the fact alleged, and was therefore 
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error. 

It appears that after the complaining witness was 
called, but before her testimony was taken, upon the re- 
quest of the prosecution she was withdrawn, and Arthur 
McDuffie, captain of detectives of Honolulu, was called as 
a witness for the prosecution, and who, against the objec- 
tion of defendant’s counsel that the corpus delicti had not 
been proved, was allowed to testify concerning a confes- 
sion alleged to have been made by defendant. The con- 
fession in question was later received in evidence. The 
admission of the confession itself has not been specifically 
assigned as error, the error complained of being the 
allowing of the witness McDuffie to testify in regard to 
the confession prior to proof of the corpus delicti. The 
testimony of McDuffie was to the effect that the signature 
of “John Silva,” attached to the alleged confession, was 
the signature of defendant made in the presence of wit- 
ness. Error not having been assigned to the admission of 
the confession itself, it might perhaps be said that the 
mere allowing of the witness to identify the document 
which was later received in evidence as a confession did 
not constitute error. But assuming that the real intent 
of this assigned error is that the court erred in admitting 
the confession itself before proof of the corpus delicti, we 
are of the opinion that no error which would warrant. re- 
versal has been committed. Ordinarily, in the trial of 
criminal cases, proof of the corpus delicti is first made be- 
fore other evidence is received, but this rule is not abso- 
lute and the matter rests in the sound discretion of the 
trial court. 

“But while the corpus delicti is ordinarily the first 
proof to which the evidence should be directed, the order 
of proof is within the discretion of the trial court, and 


unless it clearly appears that the defendant has been 
prejudiced by the manner in which that discretion has 
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been exercised, this will not justify a reversal of the 
judgment." 7 R. C. L. 778. 
From the transcript it appears that the official duties of 


the witness McDuffie required his presence at Schofield 
Barracks, some twenty miles from town, and on this 
being called to the attention of the court, the trial judge 
permitted the witness to be called out of the logical order, 
the prosecuting officer stating that if he failed later to 
prove the corpus delicti he would consent to a directed 
verdict of acquittal. After the testimony of McDuffie and 
the receipt in evidence of the confession, the corpus delicti 
was duly proved and it in no manner appears that, by rea- 
son of the receiving of the evidence in the order stated, the 
defendant has been prejudiced. 


“The natural order of proof would have postponed the 
introduction of such evidence until the corpus delicti had 
been proven. Yet, as proof was thereafter introduced 
showing that defendant sold the bonds in Honolulu, re- 
ceiving something more than $1800 for them, the order in 
which the said declarations were proven becomes immate- 
rial and defendant was not prejudiced thereby." Terri- 
tory v. Armstrong, 22 Haw. 526, 531. l 


Errors are assigned for the trial court’s permitting the 
complaining witness to testify without oath or affirmation 
and for the court’s giving the prosecution’s requested in- 
struction No. 3, which reads: “I instruct you, gentlemen 
of the jury, that in this Territory a child of tender years 
is entitled to testify as a witness in any proceeding al- 
though unable to understand the nature of the oath if it 
be first shown to the satisfaction of the court that the wit- 
ness ‘understood the purpose for which her testimony was 
required which means that she was to tell all she knew 
of what defendant had done to her in order that the court 
and jury might know the truth?” The transcript dis- 
closes that the court did not administer an oath to the 
complaining witness neither was her evidence given upon 
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her “affirmation or declaration to tell the truth, the whole 
truth, and nothing but the truth," but it does appear that 
the trial judge conducted a somewhat lengthy examination 
as to the competency of the witness to testify, during 
which the witness said that if she did not tell the truth 
she would go to jail, and the trial judge, heing satisfied 
that she was competent under section 2611, R. L. 1915, 
permitted her to give evidence, first, however, by way of 
caution, saying to the witness: “These things that you are 
going to tell me about and that you are going to tell the 
jury about the defendant, this man over here, all of those 
things you will tell the truth about?" to which the witness 
answered, “yes.” 

Section 2611, R. L. 1915, does not require that an oath 
be administered to minors nor does it restrict the receiv- 
ing of the evidence of minors to those who make a formal 
affirmation or declaration to “tell the truth, the whole 
truth and nothing but the truth," but that section dis- 
tinetly provides that the declaration may be “in such 
other form as may be approved of and allowed by such 
court.” The statement made by the court to the witness 
immediately preceding her testimony, coupled with her 
answer “yes” thereto, was a substantial compliance with 
the statute. The court committed no error in giving the 
jury the instruction complained of for that instruction 
substantially states the law applicable to the taking of the 
evidence of minors. 

The trial judge having defined the crime of indecent as- 
sault in the exact language of the statute, except that he 
did not state to the jury the punishment that might be 
imposed upon one convicted of that offense, there was no 
error in refusing to give the identical instruction, with 
the punishment clause added, as requested by defendant. 
What the punishment shall be in such a case is the prov- 
ince of the court and not of the jury. 
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The judgment of the circuit court is affirmed. 

C. K. Quinn for plaintiff in error. 

H. K. Ashford, Third Deputy City and County Attor- 
ney, for defendant in error. 


ELLA K. VICTOR r. MALIA PILL, CHARLES PILI, 
MIKAELE (K), WILLIE KUHELELOA, KUNE- 
WA (W) AND MILE KAIUE (W). 


No. 1319. 


Error TO CIRCUIT Court SECOND CIRCUIT. 
Hon. L. L. Burr, JUDGE. 


ARGUED OCTOBER 17, 1922. DECIDED NOVEMBER 6, 1922. 
PETERS, C. J., PERRY AND Linpsay, JJ. 


QuiETING TITLE—common source of title—proof of plaintiffs title. 


The fact that both parties in an action to quiet title claim title 
through the same person renders unnecessary proof at the trial 
that the title was in that common source immediately prior to the 
conveyances under which the parties respectively claim but does 
not render unnecessary proof that the title passed from that com- 
mon grantor to the plaintiff. 


OPINION OF THE COURT BY PERRY, J. 


This is an action to quiet title, instituted in the cir- 
cuit court of the second circuit. After trial by jury, a 
verdict in favor of the plaintiff and the entry of judg- 
ment accordingly, defendants brought the case to this 
court by writ of error. One of the assignments is that 
the court erred in refusing to grant plaintiff’s motion for 
a nonsuit. The motion for a nonsuit was based upon the 
two grounds, among others, that there had been no proper 
identification of the land in question and that there was 
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not even a scintilla of evidence to be submitted to the 
jury. 

The defendants by their answer claimed the property 
in question as heirs of a grantee to whom it had been con- 
veyed—as it was there said—by one Keliikanakaole (w). 
The plaintiff likewise claimed title, as to some of the 
lands involved in the action, through this same Kelii- 
kanakaole. The remainder of the lands the plaintiff claimed 
through one Kaailau, otherwise known as Kanakaokai. 
As to the lands which both parties claimed from Kelii- 
kanakaole, a common source, proof was unnecessary at the 
trial that the title was in fact in that common grantor; 
and it is assumed in this opinion, in conformity with this 
rule, that the title was in that common grantor. It may 
be further assumed, without an examination of the evi- 
dence, that the title to the property claimed by the plaintiff 
as having been derived from Kaailau was similarly in 
Kaailau immediately prior to his deed to the plaintiff. 
Even with these assumptions, however, it was necessary 
for the plaintiff, in order to sustain a judgment in her 
behalf, to adduce proof that the lands conveyed by the 
two deeds aforesaid to her were the same lands scheduled 
in the declaration and for which judgment was prayed 
and obtained. 

The lands concerning which this suit was insticoted 
were deseribed in the declaration as follows: 


“1, AH those premises described in L. C. A. 3232 to 
Ohakee, containing an area of 1.19 acres, more or less, at 
Wailuku, Maui. 

*9. One half of Apana 1 described in L. C. A. 2409 
to Kaolulo, containing an area of 46/100 of an acre, more 
or less, at Wailuku, County of Maui. 

*3. Apana 1 Division 2 in L. C. A. 2409 to Kadiulo, 
containing an area of 39/100 of an acre, more or less, at 
Wailuku, County of Maui. 

“4, A part of the House lot of Kaolulo kuleana in 
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L. C. A. 2409, containing an area of 16/100 of an acre, 
more or less. 

“5, Apana 1, 3 and 4 and a portion of Apana 2 de- 
scribed in L. C. A. 3380 to Popoki, containing an area 
of 1.40 acres, more or less.” 

The deed from Keliikanakaole to the plaintiff de- 
scribed the lands which it conveyed as follows: “Al of 
that piece of land described hereunder ag the property 
of Mule, my father, and exchanged by me with Hakalaau 
for his property, which transaction was duly recorded in 
Liber 470, Page 116-117; also Apana 3, containing 15/100 
acre and the piece of land that I bought of Akeahi and 
Meretarita, his wife, and recorded in Liber 98, Govern- 
ment Registry, on Pages 314-315; also the piece of land 
purchased by me of Kekua Ohakee, containing an area 
of .54 acre, being that same piece of land inherited by him 
through Ohakee, his father; further that piece of land 
containing an area of .28 acre formerly the property of 
my Aunt, Kalawaia (w), being her divided interest in the 
Estate of Popoki (k); also that piece of land purchased 
by me of Makaoi and Aki, as fully described in R. P. 
3223, L. C. A. 3275 to Kane (k); also the piece of land 
described in R. P. 7641, L. C. A. 3462 to Kalomi (w), of 
Waiehu, Island of Maui, Hawaiian Islands, being that 
same property that was divided between the following 
Grandchildren of Grantee, viz: Kewaiala (w), Kuaiki 
(w), and Lio (w).” 

The deed from Kaailau to the plaintiff conveyed: 
“All my lands described in that exchange deed of my- 
self and Hakalaau recorded in book 47 page 117-118.” 
The deed from Hakalaau to Kanakaokai (book 47 pp. 
117-118) conveyed “All that certain lot of land situated 
in Wailuku and described as follows:" (here follow 
metes and bounds) “and containing 9/100 of an acre.” 
A deed from Hakalaau to Keliikanakaole (book 47 pp. 
116-117) was also put in evidence. 
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It is obvious that the description contained in the 
deed from Keliikanakaole to the plaintiff as well as that 
in the deed from Kaailau to the plaintiff, aided, as they are, 
by the deed in book 47, pp. 117, 118, are not such as to 
show, upon their face, identity of the lands therein de- 
scribed with those described in the declaration. Without 
going into details,—it would serve no useful purpose to 
do so—suffice it to say that the other deeds in evidence 
do not in themselves contain descriptions sufficient to 
identify the lands sued for and that there is not any. other 
evidence in the record tending to show the identity of the 
lands sued for with those conveyed to the plaintiff by 
Keliikanakaole and Kaailau. It is true that one J. K. Ka- 
hookele, a surveyor, gave testimony for the plaintiff to 
the effect that he had “located” the lands described in 
the declaration but he gave no testimony whatever tend- 
ing to show what the result of his study or locations was 
or tending to show the necessary identity of the lands in- 
volved in the action; and the map testified to by him and 
offered in evidence throws no light upon the subject. 
The mere fact that the defendants claimed under Kelii- 
kanakaole does not supply this lack of proof or render un- 
necessary proof in these respects. That claim from a 
common source did indeed render unnecessary proof that 
the common grantor had title; but it did not render un- 
necessary proof that the plaintiff had in some way re- 
ceived the title to those lands from the common grantor. 

The judgment is reversed and a new trial is granted 
and the cause is remanded to the circuit court of the 
second circuit for such further proceedings as may be 
necessary not inconsistent with this opinion. 

Eugene Murphy (P. L. Weaver with him on the brief) 
for plaintiffs in error. 

W. C. Achi for defendant in error. 
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ELLA K. VICTOR v. MALIA PILI, CHARLES PILI, 
MIKAELE (K), WILLIE KUHELELOA, KUNE- 
WA (W) AND MILE KAIUE (W). 


No. 1410. 


ERROR TO CIRCUIT Court FIFTH Circuit. 
Hon. W. C. ACHI, JR., JUDGE. 


ARGUED OcTOBER 17, 1922. DECIDED NOVEMBER 6, 1922. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


DreEps—requisites and validity—delivery. 

In an action to quiet title in which there is no evidence that a 
conveyance to the plaintiff when a minor was a voluntary settle- 
ment, it is reversible error to instruct the jury that "the law pre- 
sumes much more in favor of the delivery of deeds in the case of 
voluntary settlements, especially when made to infants, than it 
does in cases between parties of full age or in ordinary cases of 
bargain and sale." 

SAME. 

Delivery is essential to the validity and operation of a deed even 

when the deed is to a minor. 


OPINION OF THE COURT BY PERRY, J. 


This is an action to quiet the title to certain lands 
situate at Hanapepe on the Island of Kauai and contain- 
ing an area of something less than 4 acres. The plaintiff 
claimed under a deed alleged to have been made to her by 
one Keliikanakaole (w) dated June 21, 1895, at a time 
when she, the plaintiff, was nine years old. The defend- 
ants claimed under a deed from the same Keliikanakaole 
to one Kuheleloa Kapule, dated March 13, 1900, Kapule 
being the ancestor of the defendants. The deed to Kapule 
was shown to have been recorded on April 6, 1900, while 
the deed to the plaintiff was not recorded until January 7, 
1915. There was some evidence tending to show that 
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at the time of the acceptance by Kapule of his deed from 
Keliikanakaole he (Kapule) had knowledge of the prior 
deed from the same grantor to the plaintiff and it there- 
fore became an important issue in the trial whether there 
was legal delivery of the deed from Keliikanakaole to the 
plaintiff. 

The plaintiff’s testimony was, in brief, that there was 
actual, physical delivery of the deed by the grantor to 
herself, that the plaintiff who at that time as above stated 
was nine years of age, had money of her own and paid 
$50.00 in silver to the grantor, who was her grandaunt, 
for the conveyance of the land. There was absolutely no 
evidence in the case tending to show what the value of 
the lands conveyed by the deed was or that they were of a 
value greater than $50.00. There was, in other words, no . 
evidence in the case tending to show that the transaction 
was other than what upon the face of the deed it pur- 
ported to be, to-wit, a deed of ordinary bargain and sale, 
an ordinary business transaction. In spite of this, how- 
ever, the court instructed the jury that “the law presumes 
much more in favor of the delivery of deeds in the case of 
voluntary settlements, especially when made to infants, 
than it does in cases between parties of full age, or in 
ordinary cases of bargain and sale.” While the law thus 
announced may have been correct in the abstract, it was 
not applicable to the evidence adduced in the case. The 
state of the evidence was such that the jury would not 
have been justified in finding that the transaction was a 
voluntary settlement or in indulging in the presumptions 
which, the instruction stated, flow from such settlements; 
nor was there any other instruction which can be held to 
have corrected this error. The instruction was well cal- 
culated to lead the jury to look leniently upon the evi-- 
dence of the delivery of the deed, to regard the transac- 
tion as a voluntary settlement and to presume favorably 
to the plaintiff that there had been a sufficient delivery. 
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There was also error in the refusal to give the de- 
fendants’ requested instruction No. 12 reading as fol. 
lows: *A delivery is essential to the validity of a deed. 
It is the final act which consummates the deed, is as neces- 
sary as the signature of the grantor (the person signing), 
and without which all other formalities are ineffectual 
and the deed is void, being a mere proposition to convey." 
(The word “proposition” was doubtless here used as 
meaning “proposal.”) This instruction correctly stated 
the law. Irrespective of whether the grantee named in 
the deed is a minor, legal delivery in some form is es- 
sential to make the deed operative as such. The defend- 
ants were entitled to have the jury distinctly instructed 
that delivery in some legal form was essential to the 
. validity and operation of the deed in question. 

The other assignments of error need not be considered. 
The judgment is reversed and a new trial is granted and 
the cause is remanded to the circuit court of the fifth 
circuit for such further proceedings as may be proper 
not inconsistent with this opinion. 

E. Murphy for plaintiffs in error. 
W. C. Achi for defendant in error. 
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M. L. GOMES v. JOSEPH PERRY AND 
MARY PERRY. 


No. 1316. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED OCTOBER 16, 1922. DECIDED NOVEMBER 10, 1922. 


PETERS, C. J., Perry AND LINDSAY, JJ. 


LANDLORD AND TENANT—termination of tenancy—notice to quit. 


Upon the expiration of ten days' written notice to quit, a tenant 
at will has no further right of possession. 


SAME—re-entry and recovery of possession by landlord—damages. 

The mere fact that a landlord, in attempting to regain posses- 
sion of his property from a former tenant whose tenancy has ex- 
pired by notice to quit, violates a criminal statute, does not render 
rightful a possession in the tenant which otherwise was wrongful, 
so as to permit the tenant to recover damages from the landlord 
for the disturbance to the possession. 


SAME—sQme—mental suffering as element of damage. 


In an action of quare clausum fregit, humiliation and mental 
suffering of the plaintiff, caused by the disturbance to the posses- 
sion of the land, is not an element of damage when the defendant, 
and not the plaintiff, had the right of possession. 


SAME—same—same, 

In an action quare clausum fregit, humiliation and mental suf- 
fering caused, not by the disturbance to the possession, but by 
humiliation and suffering caused to the plaintiff's wife, is not an 
element of damage, when there was no loss of consortium or of 
the wife’s services. 


OPINION OF THE COURT BY PERRY, J. 


This is an action for damages. The plaintiff, in his 
amended declaration upon which with an answer of gen- 
eral denial the parties went to trial, alleged that on May 
18, 1920, the defendants, who are husband and wife, “with 
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force and arms broke and entered a certain dwelling- 
house" of the plaintiff (describing its location) *and then 
and there made a great noise and disturbance and did 
then and there threaten the wife and family of plaintiff 
with arrest and with ejecting them from said premises 
and did in fact eject the wife and family of this plaintiff 
from said premises and with force and arms seized and 
took certain goods and chattels of said plaintiff * * * 
and disposed of the same to their own use and did lock up 
said premises and bar said plaintiff from the possession 
of the same” and that thereby the plaintiff and his family 
were “for the space of four hours not only greatly dis- 
turbed and annoyed in the peaceable possession of the 
dwelling-house of said plaintiff but also the said plaintiff 
was during that time hindered and prevented from carry- 
ing on his lawful and necessary affairs and business,"— 
to the damage of the plaintiff in the sum of $5000. In a 
gecond paragraph it is alleged that the acts of the defend- 
ants were actuated by.malice and ill-will. The jury ren- 
dered a verdict finding “for the plaintiff and against the 
defendants as follows: Compensatory damages five hun- 
dred dollars ($500); exemplary damages .............. 
dollars.” 

The language of the verdict is such as to show beyond 
doubt that the jury refused to award any exemplary dam- 
ages and that therefore it found that the acts of the de- 
fendants had not been actuated by actual malice. The 
present appeal.being by the defendants only, no question 
now arises as to the sufficiency or the effect of the allega- 
tions or the proof relating to malice. The case on appeal 
must be considered upon the theory that there was no 
actual malice. 

Undisputed evidence at the trial showed, and the jury 
was therefore obliged to find as facts, that the defendant 
Mary Perry was the owner in fee simple of the premises 
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involved in this litigation; that the plaintiff had no right, 
title or interest in the said premises other than as herein 
stated; that for some time prior to May 18, 1920, the 
plaintiff and his family had been occupying the premises 
as tenants at will under the defendant Mary Perry; that 
on May 4, 1920, the defendant Mary Perry delivered to the 
plaintiff a notice in writing requiring him to quit and de- 
liver up the premises within ten days from the date of the 
notice; that the plaintiff and his family paid no heed to 
this notice and were still in occupation of the premises on 
May 18, 1920; that on the last named date the two defend- 
ants (defendant Joseph Perry acting in the matter as the 
agent of his wife) proceeded to the premises in question 
and made an effort to regain possession; that during all 
of the time of this visit of the defendants to the said 
premises the plaintiff was absent therefrom, being 
occupied at his regular place of business a considerable 
distance away; that plaintiff’s wife and children were in 
the house at the time of the visit by the defendants; that 
defendants demanded delivery of possession from the 
plaintiff’s wife; that with the defendants was one Me- 
deiros, a police officer; that the defendant Joseph Pérry 
took two chairs belonging to the plaintiff from one of the 
rooms of the house and placed them in the veranda but 
later returned them to the room where they were origi- 
nally; that no damage whatever was done by the defend- 
ants or either of them or by any one in their behalf to any 
of the personal property of the plaintiff; that no assault 
or battery was committed by the defendants or either of 
them or any one in their behalf upon the plaintiff, the lat- 
ter being absent all of the time as above stated; that at a 
time when the plaintiff's wife and children were out of the 
house the defendant Joseph Perry locked the house; that 
the defendants and others of their party left the premises 
before the plaintiff's return to the house for lunch, they 
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having been on the premises a part only of the morning; 
that upon plaintiff's return to the house for lunch he 
reopened the house with a key which he had in his pocket ; 
that plaintiff’s wife and children in consequence of the 
acts of the defendants left the premises and were absent 
for a few hours on that day ; and that towards evening of 
the same day the plaintiff without further demand or 
efforts on the part of the defendants removed his belong- 
ings from the premises and abandoned them. "There was 
other evidence, not undisputed, tending to show that the 
defendant Joseph Perry, in an effort to emphasize his 
demand, did some swearing and used some other harsh 
and unseemly language, some of it possibly constituting 
slander of the plaintiff or his wife or both; and that the 
defendant Joseph Perry used towards the plaintiff's wife 
language which in effect constituted a threat to cause 
her arrest if the premises were not surrendered peaceably. 

Upon this state of the pleadings and of the evidence 
a verdict in favor of the plaintiff cannot be sustained. 
The action is trespass quare clausum fregit, the essence 
of which lies in the deprivation of or the interruption 
io the possession. In the case at bar, however, the plain- 
tiff on May 18, 1920, had no right to the possession of 
the premises. Whatever right he had theretofore had 
had been terminated by the notice to quit, upon the ex- 
piration of the ten days therein mentioned. The de- 
fendant Mary Perry was the owner of the premises; the 
plaintiff had had at no time any right in the property 
other than as tenant at will; and it was competent for 
the defendant Mary Perry to terminate that tenancy at 
any time upon ten days’ written notice to quit. After the 
expiration of that notice the plaintiff was wrongfully 
in-possession. It is true that we have a statute, known 
ordinarily as the summary possession statute, providing 
a judicial method for the regaining of possession by the 
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landlord from a tenant who disregards a notice to quit 
or whose tenancy has otherwise terminated; but this 
judicial remedy is not exclusive. The statute in this 
respect is not any different from any other statute pro 
viding a judicial remedy. Like other similar statutes 
it still leaves the aggrieved party at liberty, subject to 
certain possible limitations, to recover possession of his 
property or to redress the wrongs done him without the 
aid of the courts. One of these limitations may be, as 
declared in the criminal case of Territory v. Savidge, 14 
Haw. 286, that if in the attempt to regain possession a 
landlord commits an assault and battery upon the tenant 
he is punishable criminally under the laws of the Terri- 
tory concerning assault and battery. Another limitation 
may be that if in the attempt to regain possession the 
landlord lays hands upon the tenant or otherwise assaults 
him or takes or injures his furniture or other personalty 
the tenant will have a right of action against the land- 
lord, upon suitable pleadings, to recover damages for 
such assault and for such losses or injuries. These pos- 
sible limitations are not before us for consideration and 
we express no opinion upon them, because the undisputed 
evidence in the case at bar is that there was no assault 
of any kind upon the plaintiff and that none of his per- 
sonalty was taken or injured in the slightest degree. 
The action was trespass quare clausum fregit but the 
dispossession, such as it was, which was caused by the 
“defendants, did not violate any right of possession on the 
part of the plaintiff for he had at that time no such 
right. The mere fact that by threats or by other language 
the defendants may have violated a criminal statute 
could not operate to render rightful on May 18 the pos- 
session of the plaintiff which from and after May 14 was 
wrongful; and therefore the disturbance to the possession 
of the plaintiff, on May 18, was not an element for which 
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he could recover damages. There is no statute in this 
jurisdiction similar to those in other jurisdictions declar- 
ing, either expressly or by implication, that a forcible 
entry by a landlord or a forcible detainer by him is in 
itself unlawful and therefore no right of action, by way 
of trespass, can be predicated upon the violation of any 
supposed right of the tenant to be secure against any 
such unlawful entry or detainer. 

On the question of damages one other fact alone re- 
mains to be considered and that is that the plaintiff, ac- 
cording to his testimony, endured humiliation and other 
mental suffering in consequence of the language and acts 
of the defendants. It is impossible to ascertain from the 
evidence whether this humiliation and mental suffering 
were due to the disturbance to the possession of the 
premises or were due to the fact that the plaintiff’s wife 
had suffered humiliation and mental suffering. If it 
was the former, the plaintiff is not entitled to recover 
because, his possession being wrongful and no right of his 
of possession therefore being violated, he can recover 
neither for the disturbance to the possession nor for the 
humiliation which. otherwise might have been a con- 
comitant element of damage. If it was the latter, then 
the humiliation and suffering were too remote and in. 
direct to be allowed to be considered by the jury as ele- 
ments of damage. Telegraph Co. v. Cooper, 71 Tex. 507, 
512. There was no evidence to the effect that the humilia- 
tion or the mental suffering of the wife had been such as ` 
to eause the husband any loss of her society or of her 
assistance or services. 

To what extent if at all the wife of the plaintiff, if 
she were suing, as she is not, could recover for any of 
the elements herein considered it is unnecessary to decide. 

The verdict and the judgment are set aside and a new 
trial is granted. 


MAKAINAT r. LALAKES, 26 Haw. 667. 667 
Syllabus. 


O. P. Soares (Pittman & Brooks with him on the 
brief) for plaintiff. 

A. M. Cristy (Brown, Cristy & Davis on the brief) for 
defendants. 


HANNAH MAKAINAI r. SOLOMON K. LALAKEA. 
No. 1345. 


ERROR TO CIRCUIT COURT FOURTH CIRCUIT. 
Hon. C. K. QUINN, JUDGE. 


ARGUED OCTOBER 19, 1922. DECIDED NOVEMBER 10, 1922. 


Perers, C. J., LINDSAY, J., AND CiROUIT JUDGE O'BRIEN 
IN PLACE OF PERRY, J., DISQUALIFIED. 


APPEAL AND EmRoR—review—findings of court jury waived. 


A holding by this court upon an interlocutory bill of exceptions 
to review the denial by the trial court (jury waived) of a motion 
by defendant for nonsuit, that plaintiff upon certain issues of 
fact had made out a prima facie case, is equivalent to a holding 
that there is sufficient evidence to sustain ultimate findings by 
the trial court in favor of plaintiff upon the same issues. 

TRIAL—continuance. 

No abuse of discretion appearing, held: That a motion for a 

continuance was properly denied. 


OPINION OF THE COURT BY PETERS, C. J. 


Defendant in error, plaintiff below, brought eject- 
ment for possession of certain lands on the Island of 
Hawaii claiming an undivided interest therein as one 
of the children and heirs at law of the late T. K. Lalakea. 
The defendant, a son of the decedent, claimed the lands 
in entirety under a deed from his father to him dated 
March 6, 1915, alleged to have been executed by the de- 
ceased and delivered to his son about two months prior 


668 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


to the former's death. 'The case was here once before 
upon an interlocutory bill of exceptions whereby was 
presented for review the refusal of the trial court (trial 
was had jury waived) to grant defendant's motion for a 
nonsuit. This court held that the motion had been 
properly denied. (See 25 Haw. 470.) 

After remand further trial was had resulting in a judg- 
ment in favor of the plaintiff. The court in no uncertain 
language found that the signature of T. K. Lalakea, as 
subscribed to the deed, was a forgery and had never been 
executed by him, and even assuming the same to be 
genuine delivery of the deed had never been made by 
the grantor to the grantee. Errors are assigned to these 
findings. 

Upon the interlocutory bill of exceptions to the denial 
of defendant's motion for a nonsuit this court held that 
the plaintiff had made out a prima facie case in support 
of her claim and that the signature of her father to the 
deed under which the defendant claimed was a forgery 
and the deed was never executed by her father, and even 
if the signature were genuine no delivery of said deed had 
been made by the grantor to the grantee. This being so 
there was obviously sufficient evidence to sustain the 
ultimate findings of the trial court upon the same issue. 

Plaintiff in error also assigns as error the refusal of 
the trial court to grant him a continuance for a week to 
permit one of his attorneys, Carl S. Carlsmith, Esq., 
lately employed by him, to prepare the case for further 
trial. It appears from the record that the defendant 
below was originally represented by Messrs. W. S. Wise 
and W. H. Smith of the Hilo bar; that these gentlemen 
conducted the case for the defendant in the trial court 
up to the motion for a nonsuit and in this court upon 
interlocutory exceptions thereto; that on June 17, 1920, 
the cause having been duly and regularly called for 
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further disposition, Mr. Wise orally requested a con- 
tinuance until the return of his associate, Mr. W. H. 
Smith, who was then absent from Hilo on the mainland 
of the United States, but if this request did not meet with 
the court’s approval that the case be not set for trial 
earlier than the following week; that counsel’s request 
for such continuance was refused and the case was set 
for further trial upon the following day at 10 A.M.; that 
same afternoon (June 17, 1920), after the case had been 
thus set for trial, Messrs. Carlsmith & Rolph, also at- 
torneys of Hilo, entered their general appearance as 
attorneys for defendant, their firm, as appears from the 
affidavit of Mr. Carlsmith hereinafter referred to, having 
been retained on that day; that the case did not proceed 
to hearing on June 18, 1920 (for what reason we are not 
informed), and on June 24 was reset for trial for June 
28 following; that on June 28 and at the time set for 
trial defendant presented a motion for a continuance for 
a week supported by the affidavit of his attorney Mr. 
Carlsmith. This affidavit is in substance as follows: 
That the firm of Carlsmith & Rolph, of which affiant was 
a member, was retained by the defendant at noon on 
June 17, 1920, to represent him in the instant case (here- 
inafter in connection with said affidavit referred to as the 
Makainai case) and two other matters pending in the 
fourth circuit court, to wit, the Estate of T. K. Lalakea, 
Deceased, of which Solomon Lalakea was administrator, 
and an action by Solomon Lalakea, as such administrator, 
against one Todd upon a promissory note to which, in 
addition to the defenses permitted under a general denial, 
notice had been given of the defense of want of consid- 
eration, fraud and misrepresentation; that court pro- 
ceedings in all said matters are imminent; in the matter 
of the Estate of T. K. Lalakea an order had been served 
on the administrator to show cause why he should not 


670 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


file his final accounts and apply for his discharge and 
the master, to whom had been referred the accounts in 
said estate covering the past four years, had requested 
the administrator to present evidence to sustain certain 
of said accounts; the Todd case and the Makainai case 
had been mentioned by the court as likely to be set for 
an early date—in fact, on the afternoon of June 17 
affiant had been advised by the court to prepare for an 
early trial in both cases; that the estate matter before 
the master involved surcharges of $6000 to $10,000, which 
the master upon the then state of the case was inclined to 
recommend; that the principal of the claim in the Todd 
case was $1621.65 and the value of the property involved 
in the Makainai case was $400,000; that in connection 
with the estate matter and the Todd case affiant per- 
formed the following services: On June 17 he drew and 
filed a return to the show cause in the estate matter and 
in the afternoon presented the same to the court consum- 
ing most of the afternoon and resulting in a continuance 
to an indefinite date and until the disposition of the 
Todd case; June 18 and late into the night of the same 
day and all of June 19 he devoted to the accounts of the 
administrator before the master, making a careful exam- 
ination of the accounts and consulting with and examin- 
ing the administrator and his attorneys; he also spent an 
entire day prior to the trial of the Todd case in appear- 
ing before the master upon the accounts, submitting evi- 
dence in support thereof; on June 18 and 19 he devoted 
such time as his other engagements permitted, and on 
June 20 and on the evening of that day and on June 21 
and on June 22 before court hours devoted his time ex- 
clusively to the preparation for the trial of the Todd 
case, the trial of which began in the morning of June 
22 and continued until noon of June 24; that Mr. Rolph, 
the other member of the firm, was otherwise exclusively 
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engaged and was not available for any assistance; that 
W. H. Smith, one of Lalakea's attorneys, was absent on 
the mainland; that Mr. Smith at the time of his de- 
parture, by reason of the previous illness of the judge of 
the fourth circuit court and the statute prohibiting trials 
of all term cases during July and August, was under the 
impression that the trial of the Makainai case would not 
come up until September following; that it was now im- 
possible to secure Mr. Smith's presence or communicate 
with him ; that W. S. Wise, the other attorney for Lalakea 
in the Makainai case, would be of no considerable assist- 
ance to affiant because he was a man advanced in years, 
in poor health, deaf and had made no preparation for 
the trial; that affiant had no previous knowledge of the 
faets or the law involved in the Makainai ease and had 
been confined in his investigation thereof to the records 
and memoranda of Mr. Smith and to the facts obtainable 
from his client and his associate, Mr. Wise; that due 
to the preparation necessary in the estate matter and 
the accounts of the administrator before the master, the 
preparation for trial in the Todd case and his court en- 
gagements in connection therewith and the but frag- 
mentary data left by Mr. Smith affiant had had no time 
to investigate the record in the Makainai case and had 
been unable to sufficiently and adequately prepare the 
defense in said case and if forced to proceed at the time 
set he would be unable by reason of lack of preparation 
to fairly, fully and adequately present the defense. In 
support of the motion for a continuance Mr. W. S. Wise 
took the stand and testified in substance that by reason 
of defective hearing he had not for the past two years 
undertaken any cases that required close attention; that 
although he had been present at the earlier partial trial 
of the Makainai case his associate, Mr. Smith, had con- 
dueted the trial; that he had made no preparation for 
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the further trial of the case; that sometimes he heard 
what was going on in court and sometimes not; that he 
was senior counsel for Lalakea and had lately acted as 
one of his attorneys upon a hearing in connection with 
the estate matter and other matters that had consumed 
altogether eleven days; that he appeared as one of the 
plaintiff's attorneys upon the trial of the Todd case, but 
confined himself in the main to uncontested matters. 
The court denied the motion for a continuance. Ac 
cording to the transcript of the evidence the court said: 
*The court feels that this motion is largely discretionary 
and that it has been dispelled by the oral evidence of 
Judge Wise and that being the only reason presented at 
this time why the motion should not be granted the mo- 
tion is therefore overruled." Either the stenographer 
did not get all that the court said or the transcription is 
faulty. We take its meaning to be that whatever doubt 
the court might have entertained as to Mr. Wise's physical 
ability to proceed it was dispelled by the oral evidence of 
Judge Wise and the motion being largely discretionary 
that he would accordingly deny the motion. The court 
had already, on June 17, expressed itself as satisfied that 
Mr. Wise was otherwise capable of handling the case. 
The court in its decision on the merits enlarged upon its 
reasons for its denial of the motion for a continuance iu 
the following language: “On June 28, 1920, Carlsmith & 
Rolph filed a motion for a continuance for one week, 
which motion for a continuance was predicated upon an 
affidavit signed by Mr. Carlsmith. If the motion was 
granted it would have meant a continuance of this case 
until September 1, 1920, as the statute prohibits the trial 
of a case of this nature during July and August. The 
statute does not read that ‘no trial shall be begun,’ but 
that ‘no trial shall be had,’ ete. Testimony taken on the 
motion attempted to convey the impression to the court 
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that W. S. Wise would be of no assistance to associate 
counsel by reason of his deafness and Judge Wise demon- 
strated to the court beyond the shadow of a doubt that 
his hearing is splendid. Mr. Wise has been counsel for 
defendant from the inception of this case and took an 
active part at the time plaintiff presented her evidence. 
Mr. Wise has been an active practitioner before the pres- 
ent judge for the past four years. Mentally and physically 
his powers are unimpaired. He demonstrated in open 
court that his hearing is good and he has been engaged 
in the active practice of his profession prior to and sub- 
sequent to this trial." 

Did the court in denying the motion for a continuance 
abuse its discretion? We think not. The purpose of the 
continuance was to permit counsel to prepare himself 
upon the law and the facts of the case. The law had 
already been decided by this court upon exceptions to the 
court/s denial of defendant's motion for a,nonsuit. The 
same questions of law on the merits were presented on 
this appeal as upon the interlocutory appeal and we 
assume that the same situation existed below upon final 
submission. At the then stage of the ease two definite 
issues of fact, to wit, forgery and nondelivery, were pre- 
sented and had to be met by the defendant. The plaintiff 
had presented all her evidence in relation thereto upon 
rebuttal. The defendant was confined, and his prepara- 
tion for trial limited, to these issues. It does not appear 
that all of the witnesses with knowledge of the faets were 
not called by either of the parties. The time intervening 
between June 17 and June 28 would appear to have been 
reasonably sufficient under all of the circumstances for 
counsel to prepare himself for further trial. The trial 
court found that the associate counsel, Mr. Wise, had 
been the defendant's attorney during the entire course of 


the litigation and was well equipped to continue so to act 
43 
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and it is to be assumed that he was well able to give his 
new associate valuable assistance in the premises. That 
other matters of this defendant engrossed counsel during 
that period is unfortunate. Counsel, however, when re- 
tained on June 17, was at liberty to refuse employment or 
secure further assistance of other attorneys in reference 
thereto and confine his energies to this case, which as far 
as we can ascertain from the record, was far superior 
in importance and amount involved. After the trial was 
concluded counsel on both sides were given ample oppor- 
tunity to brief the law and the facts. The record fails to 
disclose that a motion for a new trial was made by de- 
fendant upon the ground of newly discovered evidence 
and in the absence of any showing that defendant was de- 
prived of competent and material evidence it is to be pre- 
sumed that all available evidence was submitted upon 
the trial. 

That the court assumed that the trial of a term case 
could not be continued during the months of July and 
August is immaterial. The ruling of the trial court upon 
the motion for a continuance is not based solely upon that 
ground but upon all of the circumstances existing and 
brought to the attention of the court. 

Such other and further assignments of error not cov- 
ered by the foregoing have been carefully considered and 
found without merit. 

The judgment of the trial court is affirmed. 

A. G. Smith (C. S. Carlsmith, W. H. Smith and Smith 
€ Wild on the briefs) for plaintiff in error. 

J. Lightfoot, Henry Holmes and Hf. Edmonson (Light- 
foot & Lightfoot, Il. Holmes, H. Edmonson and J. W. 
Russell on the briefs) for defendant in error. 
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WILLIAM R. CHILTON v. TOKIZO FUGIMOTO. 


No. 1415. 


APPEAL FROM DISTRICT MAGISTRATE OF HONOLULU. 


SuBMITTED NOVEMBER 10, 1922. DECIDED DECEMBER 18, 1922. 


PETERS, C. J., Perry, J., AND Circuit JUDGE O'BRIEN 
IN PLACE OF LINDSAY, J., DISQUALIFIED. 


REFORMATION OF INSTRUMENTS—when necessary. 


Where the intention of the parties to an instrument is clearly 
and sufficiently indicated by its context but it fails of proper ex- 
pression by reason of an obvious clerical error a court of law will 
treat the instrument as corrected and give effect to such intention 
without first requiring a party asserting rights at law thereunder 
to resort to equity to correct such error. 


OPINION OF THE COURT BY PETERS, C. J. 


W. R. Chilton, as lessor, brought summary proceed- 
ings in the district court of Honolulu praying to be re- 
stored to the possession of certain premises theretofore 
by lease in writing demised by him to one Tokizo Fugi- 
moto, alleging a forfeiture of said lease by the lessee and 
the termination thereof by the lessor for failure by the 
lessee to observe and perform certain covenants and con- 
ditions in said lease contained on the part of the lessee to 
be observed and performed, among others, to “pay all 
taxes assessed against” the demised premises. 

Upon the trial the district magistrate refused to admit 
any evidence offered by the lessor tending to show that 
the lessee had failed to pay the taxes assessed by the Ter- 
ritory against the demised premises upon the ground that 
the lease did not contain any undertaking by the lessee to 
pay said taxes. Upon judgment adverse to the lessor he 
prosecuted an appeal to this court upon points of law, 
assigning this ruling of the trial court as error. 
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The ruling of the court below was apparently predi- 
cated upon the exact language of the lease wherein the 
lessor covenanted with himself, among other things, to 
pay the taxes assessed upon the premises described in the 
lease. The situation is best appreciated by the language 
of the lease itself, beginning with the habendum clause: 

“To Have and to Hold the herein demised premises 
unto the lessee and his permitted assigns for the term of 
* * * the said lessee or those lawfully holding under 
him in the premises, to pay the annual rental of one hun- 
dred and eighty dollars, payable in equal monthly pay- 
ments in advance on the first day of each and every month 
during the continuance of this lease in the sum of fifteen 
dollars in gold coin, net, to the lessor, or those lawfully 
holding under him, in the premises, at Honolulu, * * * 
and the lessor doth hereby covenant to and with the lessor 
as follows: 

“That he will pay the rent in manner aforesaid, and 
in addition thereto, will pay all taxes assessed against the’ 
said premises, all water and sewer charges and all assess- 
ments and levies on said lands and improvement whatso- 
ever, which shall be paid by the lessee, during the full 
term of this demise; and that he will not suffer nor com- 
mit any waste of the premises, and that he will at all 
times obey and carry out the orders, rules and regulations 
of the board of health or other civil or federal authorities 
as is now required or may hereafter be required, and that 
he will not allow or permit the said premises or any por- 
tion thereof to be used for immoral purposes; and that 
he will permit the lessor or his agents or those holding 
under him or them the right to enter into and upon the 
premises at reasonable times to examine the same as to 
whether or not the lessee is complying with and carrying 
out the covenants of this demise.” 

Obviously the word “lessor,” the subject of the con- 
junctive sentence “* * * and the lessor doth hereby 
covenant to and with the lessor as follows:—" was mis- 
takenly used for the word “lessee.” This is apparent from 
the context of what follows. Covenants to pay rent and 
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covenants against waste are peculiarly and exclusively 
covenants of a lessee. Their definition is sufficient for 
their classification. Covenants to pay water and sewer 
rates (although the latter are not charged at present) 
attach to and concern occupancy only. The obligation to 
pay water rates is contractual and depends upon consump- 
tion. Restrictions upon use of premises affect the demise 
and not the reversion. Covenants of obedience to health 
regulations, while by law applicable to lessor and lessee 
alike, are here peculiarly applicable to the lessee due to 
his expressed intention later occurring in the lease “* * * 
to immediately erect buildings on the premises * * *.” 
Covenants to pay taxes, assessments and levies on lands 
and improvements subject to a lease occur only when the 
intention of the parties is to expressly charge the lessee 
therewith, they being by law payable by the lessor unless 
otherwise expressly provided. Finally all doubt is re- 
moved by the express condition of the habendum clause 
** * * the said lessee * * * to pay the annual rental 
* * * to the lessor * * *;” the qualifying clause, after 
the reference to “rent,” “taxes,” “water and sewer 
charges” and “all assessments and levies,” “which shall be 
paid by the lessee;" the concluding covenant “that he will 
permit the lessor or his agents or those holding under him 
or them the right to enter into and upon the premises at 
reasonable times to examine the same as to whether or 
not the lessee is complying with and carrying out the 
covenants of this demise,” and the provision earlier found 
in the habendum clause that the rent reserved should be 
“net.” 

The context clearly and sufficiently indicates that the 
intention of the parties was that the covenants quoted 
were to be performed by the lessee. This being so the 
trial court should have treated the instrument as cor- 
rected to conform to such intention and should have given 
effect to such intention. 
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“The power of a court of equity to reform a written 
contract is never exercised to accomplish a vain thing. 
* * * Mere clerical errors appearing on the face of an 
instrument, when the context clearly and sufficiently indi- 
cates the intention of the parties, will not be thus cor- 
rected. Such a mistake is obvious and will always remain 
so, and lapse of time will not increase the difficulty of 
correcting it; the correction will be treated as made 
whenever occasion shall require it. The test is whether 
a grantee, obligee or other person having an interest in 
a written instrument or the right effected thereby is de- 
pendent on parol testimony to correct the defects alleged 
and is thus exposed to the hazard of losing the benefit of 
his written muniment by the loss of such evidence. If he 
is placed at such a disadvantage by the error alleged, he 
is entitled to the aid of a court of equity to perfect the 
written muniment; if such is not the case the court will 
not intervene.” l 

23 R. C. L., title “Reformation of Instruments,” Sec. 6. 

The text of the citation is amply sustained by the fol- 
lowing cases: Atlanta, etc., R. Co. v. Speer, 32 Ga. 550, 
79 Am. Dec. 305; Purcell v. Goshorn, 17 Ohio 105, 49 Am. 
Dec. 448; Greene v. Dickson, 119 Ala. 347, 24 So. 422, 
72 Am. St. Rep. 920. 

The mere reading of the instrument would convince 
the casual reader that a clerical error had been made and 
that the covenants quoted were those of the lessee and 
not the lessor. The error is obvious. No parol evidence 
would or ever should be necessary to correct the defect. 
Under the circumstances lapse of time would not increase 
the difficulty of correcting it, but the correction would be 
treated as made whenever the occasion should require. 

To require the lessor in this case to first resort to 
equity for correction is unnecessary. A court of law is 
authorized to treat the lease as corrected. 

The judgment of the Honolulu district court is re- 
versed and the cause remanded for further proceedings 
consistent with this opinion. 


ESTATE OF COLBURN, 26 Haw. 679. 679 
Syllabus. 


Mott-Smith & Lindsay for plaintiff. 
Lightfoot & Lightfoot for defendant. 


IN THE MATTER OF THE ESTATE OF 
JOHN F. COLBURN, DECEASED. 


No. 1403. 


RESERVED QUESTION FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED OCTOBER 20, 1922. Decipep JANUARY 4, 1923. 


PETERS, C. J., PERRY AND Linpsay, JJ. 


EXECUTORS AND ADMINISTRATORS— priorities of debts—claim of Terri- 
tory for taxes, penalties and interest. 


The common law rule giving taxes due the crown priority over 
debts due the subject upon simple contract is not within the excep- 
tions enumerated in section 1, R. L. 1915, and hence is law in 
Hawaii, and in the administration of an insolvent estate in pro- 
bate a claim of the Territory against such estate for taxes should, 
have preference over other claims against the estate of equal 
degree and should be paid in full with statutory penalties and 
interest. m 


OPINION OF THE COURT BY PETERS, C. J. 


The following question was reserved to this court for 
determination: *In the administration of an insolvent 
estate in probate is a claim of the Territory of Hawaii 
against such estate for taxes to have preference over other 
claims against the estate and to be paid in full with such 
penalties and interest, or is such claim for taxes to be paid 
pro rata with other said claims?" 

There is no statutory rule providing the order in which: 
general unsecured claims against estates of deceased per- 
sons shall be paid by the legal representatives of the 
deceased. Section 2491, R. L. 1915, as amended by Act 38, 
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S. L. 1917, gives preference to an allowance made by the 
probate court for the maintenance and support of the 
family of a deceased person over all other charges except 
funeral charges and expenses of administration. Nor is 
there any express statutory provision reserving priority to 
the Territory upon public debts due. Section 1291, R. L. 
1915, provides that every tax due upon property shall be 
a prior lien upon the property assessed to attach on Jan- 
uary 31 in each assessment year and to continue for three 
years. No rights as a statutory lienor, however, are herein 
asserted by the Territory. 

In the absence of statute reserving priority to the Ter- 
ritory in respect to taxes due it by a deceased delinquent 
taxpayer we must look to the common law of England 
declared by section 1, R. L. 1915, “to be the common law 
of the Territory of Hawaii in all cases, except as otherwise 
expressly provided by the Constitution or laws of the 
United States, or by the laws of the Territory of Hawaii, 
or fixed by Hawaiian judicial precedent, or established by 
Hawaiian usage.” In the cases of Nathan v. Estate of 
Vida, 1 Haw. 143, and Notley v. Brown, 16 Haw. 575, this 
court resorted to the common law to ascertain the rule 
there obtaining as to priority of claims against estates. 
: In the former case, before the enactment of section 1, 
R. L. 1915, this court refused to adopt the rule giving pri- 
ority to judgments over simple contract debts, and in the 
latter, after the enactment of that section, followed the 
rule giving priority to expenses of administration over 
other debts of the deceased. 

Under the common law of England debts owing to the 
crown of record or by specialty, after the payment of 
funeral expenses and costs of administration, had priority 
over all other debts of whatsoever nature. Debts owing to 
the crown upon simple contract also had priority over 
debts of the subject of equal degree. 
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“Of these the highest in its nature is the king’s debt, 
and his prerogative to be preferred before other creditors 
arises from the regard the law hath to the public good 
beyond any private interest. * * * 

“But the debts due to the crown, which are to have a pre- 
cedency, must be understood of debts by matter of record; 
and therefore, sums of money due to the king upon wood 
sales, sales of tin, or other his minerals, for which no 
specialty is given, are not to be preferred to the subject's 
debt by matter of record. : 

“Off. of Exec. 138. (a) But, it seems, that if the king’s 
debt, and likewise that of a subject, be both inferior to 
debts of record, the king shall be preferred. It hath been 
holden, that a debt upon simple contract to the king shall 
be paid before a debt by bond to a subject, although he 
was himself the administrator. Rex v. Burnett, Hil. 1681, 
Exch.; Law of Wills, 434." 

4 Bac. Abr., title “Executors and Administrators," pp. 
105-106, par. 2. 

“Last in order of payment are debts on simple contract; 
as on bills or notes not under seal, and verbal promises, or 
such as are implied in law. Of debts of this nature, those 
due the king shall, it seems, be satisfied before debts due 
to the subjects" (citing 3 Bac. Abr. 80, Tit. Exors. L. 2). 

2 Williams on Executors, p. 1090. 

*But it seems, that if the king's debt, and likewise that 
of a subject, be both inferior to debts of record, the king 
shall be preferred." 

2 Williams on Executors, pp. 1062, 1063. 

Woerner, in his treatise on the American Law of Ad- 
ministration, Vol. 2, Sec. 364 (*p. 769), in giving the 
order in which debts were payable out of a decedent's 
estate at common law, concludes in respect to simple con- 
tract debts with the following language: “sixth: Simple 
contraet debts, those due the crown taking precedence of 
those due any subject * * *" 

Halsbury, in “The Laws of England," Vol. 14, p. 247, 
recognizes the prerogative right of the crown: “The right 
of the erown to be paid in priority to other creditors is a 
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prerogative right, and whenever the right of the crown 
and the right of a subject to the payment of a debt of 
equal degree come into competition the crown’s right pre- 
vails.” The same authority, in speaking of the law of 
England as it existed in 1869, upon the passage of the 
32d and 33d of Victoria, ch. 46, by which priority of 
specialty over simple contract debts was removed, de- 
clared: “It is accordingly conceived that in the case of 
simple contract debts due to the crown, such debts will 
have priority over both specialty and simple contract 
debts due to a subject on the same principle as that on 
which a simple contract creditor who has obtained a 
judgment against the executor is entitled to priority over 
both specialty and simple contract creditors.” While a 
statute of England enacted as late as 1869 is too recent to 
be regarded as part of the common law of England, Hals- 
bury’s statement of the law as amended by the statute is 
clearly authority for the deduction that prior to the 
statute, debts due the crown upon simple contract took 
priority over debts of the subject of equal degree. 
Blackstone concedes priority to debts due the crown by 
record or specialty over every other debt (exclusive of 
funeral expenses and costs of administration) but is 
silent as to priority accorded debts due the crown upon 
simple contract over debts due the subject of the same 
degree. See Broom & Hadley’s Blackstone, Vol. 1, *655. 
In State v. Bank of Maryland, 6 Gill & J. (Md.) 205, 
20 Am. Dec. 561, 570, the court said: “It is too late, 
therefore, at this day, to deny the state's right at common 
law to have its debt first paid out of the property of its 
debtor remaining in his hands, and no lien standing in the 
way. * * * The debt due from the bank to the state, is 
a debt on simple contract only, and not a lien, as is, and 
must be conceded. The state, therefore, having no lien on 
the property covered by the deed of trust, but a priority 
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only, in the payment of its claim, if that right of priority 
has not been lost, it is subject, claiming under the com- 
mon law, to the same common law rule, applicable to the 
royal prerogative right of priority in England, of the 
same description.” 

In the case of In re Niederstein, 188 N. Y. S. 952, 954, 
the court said: “As early as the reign of Edward IV, the 
order of payment had been worked out as follows: ‘Debts 
of record came first, then debts by specialty, and lastly 
other debts; and in any class of debts those owing to the 
king had priority’” (citing 3 Holdsworth’s “History of 
English Law,” p. 460). 

Priority in the payment of public debts has been 
expressly reserved by acts of the Congress of the United 
States and by most of the several states. Those states 
which have failed to pass statutes reserving priority to the 
state for debts due it, have, under general statutes adopt- 
ing the common law, invoked the common law preroga- 
tive of sovereignty as a basis of priority. 

“This brings us to the inquiry, whether it is given by the 
third article of the declaration of rights made on the third 
of November, 1776, which declares ‘that the inhabitants of 
Maryland are entitled to the common law of England, and 
the trial by jury, according to the course of that law, and 
to the benefit of such of the English statutes as existed at 
the time of their first emigration, etc., and also to all acts 
of assembly in force on the first of June, 1774, except such 
as have since expired, or have been or may be altered,’ ete. 
* * * Tt is not our purpose to inquire into the origin of 
this royal prerogative right of preference in the pay- 
ment of debts, as it formerly existed in England, or to 
trace it through its various statutory modifications. It is 
enough that it constitutes a branch of the common law of 
England, and that the common law has been adopted in 
this state by the general terms of the declaration of 
rights.” 

State v. Bank of Maryland, supra, 569. 

“Thus when our Revised Statutes were enacted, the 
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common law rules, which by the expressed provision of 
our first constitution of 1777 had become a part of the 
law of this state, gave to the sovereign a right of payment 
of his claims against the estate of a decedent prior to that 
of any creditor whose claim was of the same class as that 
of the sovereign.” 

In re Niederstein, supra, 955. 

“But whether it is of those prerogatives that necessarily 
enter into the political being of every state and so as 
much into ours as into that of England, or is of and cre- 
ated by the common law, it would seem to be of the law of 
Montana. The statutes of the latter provide that, where 
they declare the law, there is no common law. Otherwise, 
if not repugnant to, inconsistent, or in conflict with the 
Constitution or statutes of the state or United States, and 
if of a general nature and applicable, the common law of 
England is, and shall be, the law and rule of decision. 
Montana R. S. Sees. 3552, 8060. And so has been the law 
in Montana for more than 40 years. There is no statute 
in this state relating to the priority of public debts.” 

American Bonding Co., etc., v. Reynolds, 203 Fed. (Dis- 
trict Court, D. Montana) 356, 357. 

Counsel for one of the general creditors urges that the 
prerogative right as it existed at common law is contrary 
to the genius of our institutions and should not be adopt- 
ed and cites State v. Harris, 2 Bailey (S. C.) 598, where 
the court said at page 600: “It is said, however, to be 
incident to sovereignty, that the sovereign's debt must be 
first paid. This is true after the sovereign has so willed, 
and the reason why it is allowed in a monarchy may be 
that the king's interest and will must be identical. But 
in a republican government the will of the sovereign peo- 
ple is only to be ascertained by the acts of the legislature." 
Whether this objection is within the exceptions enumer- 
ated in section 1, R. L. 1915, we need not decide. If this 
prerogative of sovereignty be contrary to the genius of a 
republican form of government it seems inconceivable that 
both the Congress of the United States and the legisla- 
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tures of most of the states should pass acts reserving a 
priority to the government in respect to public debts. No 
doubt the South Carolina court was influenced by the fact 
that the claim of the state was predicated upon an obliga- 
tion ex contractu, for it said: “It is true, there may be 
debts, which have a lien on property, such as taxes, which 
must be paid to the state in preference to all others. 
* * * Debts which are due to the state, as a sovereign, 
and for the protection of both the citizen and property, 
are entitled to a preference; but debts which arise es 
contractu, and which are therefore due to her in her cor- 
porate capacity, or debts which arise ex delicto, and which 
are the punishment of the law for misdemeanors, cannot 
be entitled to any preference over the debts due to citi- 
zens.” 

In the instant case we are considering this identical sit- 
uation: “Debts (taxes) due to the state (Territory) as 
a sovereign. * * *» 

Whether the Territory of Hawaii could successfully 
assert priority upon claims other than for taxes can be 
decided when the question arises. But as to the assertion 
of the prerogative right of priority in respect to public 
debts generally other courts of equal dignity do not seem 
io have the same apprehension as the South Carolina 
court. 

In the case of State v. Bank of Maryland, supra, the 
court said: “This asserted priority has been denounced as 
an odious prerogative, springing up in the barbarous and 
tyrannical ages of the British government, and inconsist- 
ent with the genius of our people and the spirit of our 
institutions * * *. Notwithstanding all that has been 
said in disparagement of this right of priority, it has not 
been perceived to be inconsistent with the principles or 
spirit of our political institutions. It does not, indeed, 
exist here with all the incidents to the roval prerogative 
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right in England. We have not the writ of protection nor 
the extent in chief, or in aid. And the priority of the 
state is a rule only in the distribution of the property of a 
debtor, requiring the debt due to the state to be first paid, 
where the individual creditor has no antecedent lien over- 
reaching it. The government of the state is established 
for the good of the whole, and can only be supported by 
means of its revenue; which revenue the good of the whole 
requires to be protected. And as it can only act by its 
agents, who, no matter how vigilant, can not always be 
present to protect its rights, a priority in the payment of 
its debts (which must always be of a public nature) is 
necessary to enable it to accomplish the ends of its insti- 
tution, It is not, therefore, opposed to a sense of right 
that the interests of all should prevail over that of an 
individual, when it can be asserted without disturbing 
vested rights; which diligent creditors can more readily 
acquire than the government through its agents. And the 
Congress of the United States, proceeding upon the like 
principle, and feeling the necessity for it, has in certain 
cases given a preference to debts due to the general gov- 
ernment” (pp. 569, 570). 

In American Bonding Co., etc., v. Reynolds, supra, the 
court said: “They are dictated by expediency, necessity, 
and public policy. That here involved and like are justi- 
fied, in that, where the rights and interests of all the peo- 
ple meet those of one of them, the former is of more im- 
portance and must prevail. The crown’s priority over 
subjects in payment of debts is to secure and conserve the 
revenues—the life blood of the state, that the latter may 
be maintained in peace and war and its obligations dis- 
charged. It is of the incidental prerogatives and belongs 
to the king, not as an individual, but parens patriae, or 
as universal trustee for the people. It is, in fact, a reser- 
vation or exception to the general course of law in favor 
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of the public or for its good. * * * That it is of a gen- 
eral nature and applicable to the state’s institutions and 
consistent with the spirit thereof cannot be gainsaid” 
(pp. 357, 358). 

The same general creditor also contends that the United 
States found it necessary to pass statutes reserving to it 
priority in case of public debts, which it need not have 
done had this incident of sovereignty existed. The Con- 
gress of the United States has passed many statutes spe- 
cifically dealing with priority of debts due it arising out of 
certain relations between the general government on the 
one hand and its officers and private individuals on the 
other. There is no case, however, of which we are advised 
that holds that in the absence of an act of Congress the 
United States could not assert a prerogative priority 
against an insolvent estate in respect to a claim for taxes 
due it by the decedent. Nor have we been advised of any 
decision that denies to the United States priority in the 
case of public debts, as such, due it. There are manifold 
obvious reasons why the United States should have passed 
special acts upon this subject but we feel that they in the 
main, as also the statutes of the several states in respect 
to priority in the case of public debts, are merely declara- 
tory of the common law. 

“These statutes may be taken as approval of the prin- 
ciple of priority of public debts, as evidence of the rule’s 
applicability, and as largely declaratory of inherent or 
common law." American Bonding Co., etc., v. Reynolds, 
supra, 358. 

It is finally urged by the same creditor that the Terri- 
tory, as such, cannot be considered in the same category 
as a state, that is, a “sovereign,” within the meaning of 
that word as attached to the capacity of states. 

This court accorded the Territory a prerogative of sov- 
ereignty in Keola v. Parker, 21 Haw. 597, 602, where it 
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held that the statute of limitations did not bar the Terri- 
tory in an action to recover taxes. The question of the 
status of the Territory of Hawaii as a "sovereign" was 
also raised in the Keola case but the court found its defi- 
nition to be unnecessary. No greater duty devolves upon 
us here. It is sufficient for the purpose of this case to say 
that the reasons for the allowance of the exception to the 
Territory in that case were no less potent than the 
acknowledgment to the Territory of the incidental rights 
of sovereignty in the matter of taxes due it in this case. 
Taxes, while not a debt in the ordinary sense of the 
word and not a debt of record or by specialty (Kimball 
v. Whitney, 15 Ind. 280; Tyler’s Ears. v. Winslow, 15 Oh. 
St. 364, 366; Burnes v. Simpson, 9 Kans. 658, 664; Keola 
v. Parker, supra), may be considered as of the same 
dignity as a debt arising upon simple contract. In the 
case of State, ex rel., v. Trust Co., 209 Mo. 472, the ques- 
tion arose as to whether or not a tax was a debt within 
the meaning of the statute classifying demands against 
estates in process of administration. At page 490 the court 
said: “This court has more than once had occasion to 
define the word ‘debt’ as used in the attachment act and in 
the Constitution * * *. A tax, in its essential charac- 
teristics, is not a debt, nor in the nature of a debt. A tax 
is an impost levied bv authority of government upon its 
citizens or subjects, for the support of the state. It is not 
founded on contract or agreement. It operates in invitum. 
A debt is a sum of money due by certain and express 
agreement. It originates in, and is founded upon, con- 
tract, express or implied. * * * On the other hand, 
courts in speaking of taxes have called them ‘debts.’ 
* * * Jn this condition of the statutes and case-learning, 
we need not decide whether a tax is technically a debt or 
not. It is sufficient for the case to say it has been deter- 
mined that for the purpose of allowance and classifica- 
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lion it may be treated as a debt, and it has been deter- 
mined that taxes * * * shall be allowed against the 
estate the same as other debts * * *.” 

By the provisions of our statutes in respect to the 
enforcement of the payment of taxes preseribing the form 
of action for their collection as in assumpsit and allowing 
a personal judgment against the delinquent taxpayer it 
would appear by analogy that taxes are of the same dig- 
nity as debts and may be classified as such in interpreting 
ihe common law rule giving priority to debts due the 
crown. Such has been the interpretation of the English 
courts. 

In the ease of In re Henley & Co., 9 L. R. (Oh. Div.) 
169, 481, 482, motion was made for an order directed to 
the official liquidator of W. T. Henlev & Co. to pay the 
receiver general of inland revenue a sum of money certain 
in satisfaction of certain property and income taxes due 
from the company in respect to lands held by the com- 
pany, such payment to be made in priority to the other 
claims against the company. The court held, speaking 
through Lord Justice James: “Whenever the right of 
the crown and the right of a subject with respect to the 
payment of a debt of equal degree come into competition, 
the crown's right prevails. Whether, therefore, the debt 
is treated as a debt of record, or of specialty, or of simple 
«contract, there being a right of priority in the crown, it 
is right that the debt should be paid.” In a concurring 
opinion of Lord Justice Brett is found the following 
language: “But suppose we regard it merely as a simple 
contract debt; then in the administration of the assets of 
ihe company the crown comes into competition with the 
other simple contract creditors, and then the other pre- 
rogative, to which I have alluded, comes in, namely, that 
in competition with subjects the right of the crown must 


prevail.” The Henley case is cited with approval in New 
44 
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South Wales Taxation Commissioners v. Palmer, L. R. 
(1907) A. C. 179, 184, in which the crown claimed a right 
of preferential payment over all other creditors of the 
estate of a bankrupt in respect to moneys due the crown 
for land and income tax and fines. 

The common law rule giving taxes due the crown pri- 
crity over debts due the subject upon simple contract is 
not within the exceptions enumerated in section 1, R. L. 
1915, and hence is law in Hawaii and applies in the 
instant case. Accordingly, in the administration of qn 
insolvent estate in probate, a claim of the Territory of 
Hawaii against such estate for taxes should have prefer- 
ence over other claims against the estate of equal degree 
and should be paid in full with statutory penalties and 
interest. 

C. F. Clemons (Watson, Clemons & Hite on the brief) 
for the trustee. 

H. R. Hewitt, Deputy Attorney General (.1. L. C. At- 
kinson, Deputy Attorney General, also on the brief), for 
the Territory. 


SMITH vr. HAPAI, 26 Haw. 691. 691 
Syllabus. 


HENRY SMITH, ANCILLARY ADMINISTRATOR 
C. T. A. OF THE ESTATE OF ALFRED WILLIS, 
DECEASED, v. HENRY C. HAPAI, TREASURER 
OF THE TERRITORY OF HAWAII. 


No. 1393. 
SUBMISSION UPON AGREED FACTS. 
SUBMITTED NOVEMBER 15, 1922, DECIDED JANUARY 4, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


TaAxATION—inheritance tares—exemptions—charitable societies. 


Under R. L. Sec. 1324, a charitable society, although not 
created under Hawaiian law and not extending charitable aid in 
Hawaii, is exempt from inheritance taxes. 


OPINION OF THE COURT BY PERRY, J. 


The agreed facts are as follows: “That Henry Smith, a 
resident of the Territory of Hawaii, is the duly qualified 
and acting administrator with the will annexed of the 
Estate of Alfred Willis, deceased; that said will has 
heen admitted to probate and is of record in the files of 
the Circuit Court of the First Judicial Circuit as Probate 
No. 6094; that decedent died in London, England, No- 
vember 14, 1920, and was a non-resident of the United 
Rtates and of this Territory, enjoying at the time of his 
death the office of the Bishop of Tonga; that the value 
of the estate in Hawaii left by said decedent has been 
determined by appraisers appointed by the Probate Judge 
for the purpose of determining the amount of the inherit- 
ance tax due the Territory to be $10,419.00; that by said 
will all of the property in Hawaii belonging to decedent . 
was given to ‘The Society for the Propagation of the 
Gospel in Foreign Parts’ for certain uses; that said 
Society is engaged in and devoted to charitable and 
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benevolent work (pecuniary profit not being its object or 
purpose), and the said uses of the gift are for charitable 
and benevolent purposes; that said Society has its head- 
quarters in London, England, and no longer is engaged 
in missionary activities in Hawaii; that the value of the 
gift to the Society is said appraised value of the estate 
less taxes and the costs and expenses of administration.” 

The question submitted to this court upon these facts 
is whether the legacy mentioned is subject to the inherit- 
ance tax under the laws of Hawaii. 

Our statute on the subject (R. L., Sec. 1324) reads as 
follows: “All property transferred to societies, corpora- 
tions, and institutions exempted by Jaw from taxation, 
or to any public corporation, or to any society, corpora- 
tion, institution, or association of persons engaged in or 
devoted to any charitable, benevolent, educational, public 
or other like work (pecuniary profit not being its object 
or purpose), or to any person, society, corporation, insti- 
tutions, or associations of persons in trust for or to be 
devoted to any charitable, benevolent, educational, or 
public purpose, by reason whereof any such person or 
corporation shall become beneficially entitled, in posses- 
sion or expectancy, to any such property, or to the income 
thereof, shall be exempt from this tax.” 

The question argued and submitted is purely one of 
the construction of this statute, the contention advanced 
on behalf of the Territory being that only those societies 
are exempted which are the creatures of Hawaiian law 
or which dispense their charities in Hawaii. We can find 
no room in the words of the statute for such a construc- 
lion. The language is general, that all property trans- 
ferred to any society, corporation, institution or associa- 
tion of persons engaged in or devoted to any charitable, 
benevolent, educational, public or other like work (pecuni- 
ary profit not being its object or purpose) or to any 
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person, society, corporation, institution or association of 
persons in trust for charitable purposes, shall be exempt. 
It would have been as simple a matter to add words 
limiting these persons and societies to residents or to 
citizens or to creatures of local statutes as it was to omit 
such limitations. The only statutory description or quali- 
fication of the persons, socicties and institutions which 
sre being rendered exempt by the statute is that the 
legatees or other beneficiaries shall be engaged in or de- 
voted to charitable purposes and work without pecuniary 
profit. This latter requirement is fulfilled in the case 
of the society named in the submission. The words “any 
person" cannot be construed, in the absence of qualifying 
expressions in the statute, to mean only such persons as 
are residents of Hawaii or only such as are citizens of 
Hawaii or of the United States of America; and the same 
is true of the words *any society" as well as of the other 
similar terms in the section under consideration. 

The cases cited, and that can be cited, in a study of this 
question are not numerous. In some, the language of 
ihe statutes under consideration is materially different 
from that of our statute and the discussions in those cases 
cannot be of assistance in this. In one or two others the 
opposite conclusion was reached from that arrived at in 
the case at bar, but the reasoning in those cases does not 
sppeal to us as being persuasive. In a case in California, 
to wit, the Mstate of Fiske (178 Cal. 116), under a statute 
precisely in the same language as ours, the court held 
that the exemption allowed by the statute extended to 
foreign charitable corporations and was not limited to 
domestie corporations. The court said, inter alia, (pp. 
117-118) : *It is difficult to conceive of any language by 
which a more direct exemption could me made. * * * 
Under the statute of this state there is no room for such 
construction" (that only domestic corporations were re- 
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ferred to) “for the exemption is extended to a ‘society,’ 
an ‘institution,’ an ‘association of persons’ and to ‘any 
person’ as well, if engaged in the work described. It 
must be apparent that the legislature intended to exempt 
{from taxation all property devoted to certain purposes, 
namely, property ‘devoted to anv charitable, benevolent, 
educational, or public purpose,’ or any ‘other like work,’ 
The fact that the devisee or legatee might be a corpora- 
tion, foreign or domestic, was an entirely indifferent matter, 
for the exemption was made to apply to ‘societies,’ ‘cor- 
porations,’ ‘institutions,’ ‘association of persons’ and to 
all ‘persons.’ It would seem to verge upon an absurdity to 
say that when the legislature used the word ‘person’ it 
meant any person, resident or non-resident, of the state, 
but when it used the word ‘corporation’ in exactly the 
same connection and in the same sentence, it meant only 
domestic corporations.” 

Judgment will be signed upon presentation, to the effect 
that the legacy under consideration is exempt from the 
inheritance tax. 

A. F. Judd, for plaintiff. 

H. Irwin, Attorney General, for defendant. 


TER. r. FORREST, 26 Haw. 695. 695 
Syllabus. 


TERRITORY v. LESLIE FORREST. 
No. 1409. 


EXCEPTIONS FROM CIRCUIT COURT FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


SUBMITTED NOVEMBER 14, 1922. DECIDED JANUARY 4, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Cnkcks—post-dated, without funds—intent to defraud. 


An intent to defraud is an essential of the offense created by 
R. L., Sec. 4007, relating to the issuance of checks without funds in 
the bank. 


SamE—evidence of good faith—prospective ability to pay. 


Under a charge for violating R. L., Sec. 4007, evidence is ad- 
missible tending to show the belief of the maker of the check, 
at the time of its issuance, of his ability, upon the date named in 
the check, to meet it and also of the facts upon which the belief 
was based, 


OPINION OF THE COURT BY PERRY, J. 


''he appellant was convicted by the circuit court (jury 
waived) upon the charge that he did “with intent to 
defraud” the complainant, “wilfully draw, utter and de- 
liver" to the complainant *a certain check drawn upon 
The Peoples Bank, Ltd., payable to the order of" the 
complainant *and for the sum of Five Hundred ($500.00) 
Dollars, knowing at the time of such drawing, uttering 
and delivery of said check," to complainant “that he," 
ihe defendant, *had not sufficient funds in or credit 
with the said The People's Bank, Ltd., to meet said check 
in full upon its presentation.” The undisputed evidence 
was that, on December 17, 1921, the defendant applied 
for and received from the complainant a loan of five hun- 
dred dollars and gave him, by way of payment, security 
or evidence, a check dated December 21, 1921, and that at 
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that time the complainant understood from the post-dat- 
ing of the check that the defendant had at that time no 
funds in bank with which to meet it. The evidence of the 
complainant was that the defendant at the same time in- 
formed the complainant that he, the defendant, would 
on December 21, 1921, the date of the check, have sufficient 
funds in the bank with which to meet the check. 

The case comes to this court on a bill of exceptions, 
the third exception being to the refusal of the court to 
permit the defendant to give testimony tending to show 
that at the time that he gave the check to the complainant, 
he “had money coming to him from various sources suffi- 
cient to have met this check.” The question presented by 
the briefs is whether this evidence would be material. 

The charge was substantially in the language of the 
statute (R. L., Sec. 4007), which reads: “Any person 
who, with intent to defraud, wilfully makes or draws, or 
utters or delivers to another person any check or draft 
on a bank, banker or depository for the payment of 
money, knowing at the time of such making, drawing, 
uttering or delivery that he has not sufficient funds in 
or credit with such bank, banker or depository, to meet 
such check or draft in full upon its presentation, shall 
he deemed guilty of a misdemeanor.” This statute names 
four essential ingredients of the offense which it defines: 
(1) the issuance of a check, (2) a lack of funds in the 
bank at the time of such issuance, (8) knowledge at the 
lime on the part of the maker of such lack of funds and 
(4) an intent, at the time of the issuance of the check, to 
defraud. The element here last named is as necessary a 
part of the offense as are the three others. The section 
names it as an ingredient and we see no room by way of 
construction for holding that it is not thus essential. On 
the contrary, the legislature, in passing Act 154 of the 
Laws of 1919 adding a new section to the chapter of 
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which section 4007 is a part, again shows its understand- 
ing and intention that the intent to defraud is an element 
of the offense, for in this amendatory act it says that “in 
any prosecution * * * as against the maker * * * 
of any such check * * * the uttering * * * of 
any such check * * * shall be prima facie evidence 
(1) of intent to defraud and (2) of knowledge of insuf- 
ficient funds in or credit with such bank or other deposi- 
tory” (the figures here in parentheses are ours). To hold 
that an intent to defraud is not an indispensable in- 
gredient of the offense created by section 4007 would be 
to hold that the mere issuance of a post-dated check 
without funds in the bank at the time and with knowledge 
of such lack of funds would be an offense irrespective of 
the intent of the maker and of his prospects with refer- 
ence to the having of funds in the bank at the date which 
the check bears. It would be the equivalent of declaring 
that the section under consideration makes it a punish- 
able offense for a person to issue a post-dated check who 
at the time is moved by the belief that the funds will be 
be in bank on the date of the check and whose belief is 
based upon the best of prospects that the funds will be 
then available, as, for example, that a promissory note 
in twice the amount required will fall due to him two 
(lays prior to the date of the check from a person of the 
highest integrity and undoubted financial credit in the 
community. This clearly the statute does not contemplate 
when it provides that they shall be punished who issue 
such checks “with intent to defraud.” The provision 
obviously means that they shall not be so punished who 
issue the check in the best of good faith and without an 
intent to defraud, 

It was erroneous, therefore, not to have permitted the 
defendant to introduce evidence tending to show the 
absence, at the time of the issuance of the check, of an 
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intent to defraud, his belief at that time that on the date 
named in the check he would have sufficient funds in the 
bank with which to meet the check and also the facts, 
existing at the time of the issuance of the check, upon 
which he based his belief. This evidence being received, 
it would then be the duty of the trial court to weigh it 
together with the remaining evidence in the case and then 
to say upon all of the evidence whether it believes that 
there was or that there was not an intent to defraud. 

The first exception was to the refusal of the court to 
receive evidence that after December 21 the check was 
paid in full. In this the court did not err. The subse- 
quent fact of payment could not wipe out the offense if 
one had been committed and would not in any way 
throw light upon the question of whether or not the 
offense was committed. 

It will be unnecessary to pass upon the sufficiency of 
ihe evidence to support a conviction since the evidence 
upon a second trial may or may not be the same. 

The third exception is sustained, the conviction is set 
aside and a new trial is granted. 

W. H. Beers, County Attorney of Hawaii and Deputy 
Attorney General, for the Territory. 

W. T. Rawlins and HJ. Steiner for defendant. 


FERRY r. MURATA, 26 Haw. 699. 699 
Syllabus. 


JOSEPH S. FERRY r. MURATA, DEFENDANT, HILO 
RICE MILL COMPANY, LIMITED, GARNISHEE. 


No. 1426. 


APPEAL FROM DisTRICT MAGISTRATE OF SOUTH Hiro. 
ARGUED NovEMBER 14, 1922. DECIDED January 4, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


EXECUTIONS—property subject to—chose in action. 
Book accounts are not subject to seizure and sale under execu- 
tion in an action at law. 


OPINION OF THE COURT BY PERRY, J. 


The plaintiff brought an action of assumpsit in the sum 
of $121.90 against the defendant, the theory of the declara- 
tion being that at a sale held by the sheriff under an exe- 
cution issued in a judicial proceeding wherein The Dank 
of Bishop & Co. was the plaintiff and the Olaa Mutual 
Supply Co., Ltd., was the defendant the present plaintiff 
purchased certain books of account belonging to the execu- 
tion defendant and also the accounts shown by said books 
ilo be due to the execution defendant from the present 
defendant. From the written decision filed by the magis- 
irate it would appear, indirectly, that prior to judgment 
an attachment had been issued in the case of Bishop «6 Co. 
v. the Olaa Mutual Supply Co., Ltd. No copy, however, 
of the attachment or of the execution is made a part of 
the record on appeal nor is it made to appear from the 
record what acts the sheriff did by way of levying upon 
the books or the debts thereby evidenced. The return of 
the sheriff showing his acts under the execution and at the 
sale is not a part of the record. 

Assuming, however, all that can otherwise be assumed 
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in favor of the present plaintiff, the appeal from the judg- 
ment rendered by the magistrate in favor of the defendant 
cannot be sustained, for the reasons hereinafter stated. 
The claim of the Olaa Mutual Supply Co., Ltd., against 
Murata for the debt due by him for goods sold and deliv- 
ered to him by the supply company was a chose in action. 
It is well settled that at common law choses in action 
were not subject to seizure and sale under execution and 
that this common law rule still prevails except where it 
has been changed by statute. 1 Freeman on Executions, 
3d Ed. Sec. 112; 6 C. J. 325; 11 A. & E. Ency. L. 623; 
6 Ency. U. S. Reports 89; Van Ness v. Hyatt, 13 Pet. 294, 
300. This rule of the common law of England is law in 
Hawaii (R. L., Sec. 1) unless it falls within one of the 
exceptions enumerated in that section. We know of no 
reason for regarding it as within one of the exceptions. 
There is no statute in Hawaii modifying the rule of the 
common law. The chapter on attachments (R. L., Ch. 156) 
contains a provision that “personal property, capable of 
manual delivery, shall be attached by taking the same into 
custody" and also provides a method for the levy of attach- 
ment upon stock in a corporation. It is silent as to any 
levy upon personal property not capable of manual deliv- 
ery, such as the chose in action now under consideration. 
Chapter 139, which deals, among other things, with execn- 
lions generally, does indeed say in a form of execution 
contained in section 2447 that the sheriff is commanded to 
levy upon “personal property" of the defendant but other 
provisions in the chapter indicate that not all kinds of 
personal property may be levied upon by execution. Sec- 
tion 2456 provides that “every levy by an officer, in pur- 
suanee of a writ of execution issued by any court or judge, 
shall be made by taking the property levied upon into his 
possession, eare and guardianship, and, in his option, by 
removal of ihe same to some nlace of security." "This lan- 
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guage is not applicable to such a chose in action as that 
now pursued by the plaintiff. 

The appeal, which raises the points of law above con- 
sidered and none other, cannot be sustained. 

Plaintiff in person. 

Fred Patterson for defendant. 


PEDRO BAUTISTA AND FRANCES BAUTISTA r. 
THE HONORABLE D. H. CASE, JUDGE OF THE 
CIRCUIT COURT OF THE SECOND JUDICIAL 
CIRCUIT OF THE TERRITORY OF HAWATI, 
AND GEORGINA ALEXANDER. 


No. 1444. 


ORIGINAL. 


ARGUED NOVEMBER 4, 1922. Deciprp January 4, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ERROR—S$upersedeas—habeas corpus. * 

Under our statutes an appeal duly taken and perfected, in a 
habeas corpus case relating to the custody of a child, from a 
circuit judge at chambers to the supreme court operates as an 
arrest of judgment and stay of execution. 


Harras Corpus—temporary custody of person. 

The power granted to the court under R. L., Sec. 2744, to “place 
under special care and custody" the person in whose behalf a 
writ of habeas corpus is issued, exists only "until judgment is 
given" and cannot be exercised by the circuit judge after the 
entry of final judgment in his court. Upon appeal the same 
power is by the same section vested in this court. 


OPINION OF THE COURT BY PERRY, J. 
(Peters, C. J, dissenting ) 


Georgina Alexander, one of the respondents in the case 
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at bar, instituted habeas corpus proceedings to secure the 
possession of her minor child which had been for some 
months in the actual custody of the two respondents in 
that case, the present petitioners. The trial court made an 
oral order that pending the determination of the case the 
child should remain in the custody of the present petition- 
ers; and it did so remain. After trial the court entered 
a decree reading as follows: 

“It is the judgment, order and decree of this court that 
the care, custody and control as well as the possession of 
the minor child of the said Georgina Alexander be and the 
said child is hereby awarded to the said mother. 

“Tt is the further order of this court that the said 
Georgina Alexander shall have the care, custody, control 
and possession of the said child pending any further pro- 
ceedings or any appeal in this said cause, the right of the 
said Georgina to take the child to be effective upon the 
signing of this decree.” 

This decree was rendered and filed at 4:01 P. M. on 
October 28, 1922. At 4:15 P. M. of the same day the 
respondents filed and perfected their appeal from the de- 
cree above quoted to this court. On October 30, 1922, 
upon motion on that day filed by the petitioner for an 
order commanding the respondents to show cause why 
they should not be adjudged guilty of contempt of court 
“for failure to obey the judgment, order and decree of this 
court wherein it was ordered that Georgina Alexander 
shall have the care, custody, control and possession of” 
the said minor “pending any further proceedings or any 
appeal in the said cause, the right of the said Georgina 
Alexander to take the said child to be effective upon the 
signing of this decree, which said order was made and 
filed in this court on the 28th day of October, 1922", an 
order was made requiring the respondents to appear at a 
time and place stated, to show cause why they should not 
be punished for “contempt of the order of this court as 
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herein set forth." This order to show cause recited that 
from the petitioner's motion it appeared that the respond- 
ents had “failed and refused to obey and comply with the 
order of this court, wherein it was ordered" that the peti- 
tioner “shall have the care, custody, control and posses- 
sion" of the minor *pending any further proceedings or 
any appeal in the said cause, the right of the said Georgina 
Alexander to take the said child to be effective upon the 
signing of this decree." "Thereupon the respondents filed 
their petition in this court asking for a writ of prohibi- 
tion; and a temporary writ was issued. 

The question now is whether this writ shall be made 
perpetual. As we construe the order to show cause, the 
alleged contempt therein referred to consisted of the fail- 
ure to obey the second portion of the decree, to wit, that 
relating to the custody of the child pending any proceed- 
ings on appeal and had no reference to any violation of 
the final decree proper awarding the custody of the child 
io the petitioner. It is true that R. L., Sec. 2744, provides 
that the court in a habeas corpus case “may place" the 
child “under special care and custody, as circumstances 
may require;" but as stated in the same section that may 
be done only “until judgment is given." When as in the 
ease at bar an appeal is taken from the decree in a 
habeas corpus case, the power to provide for the temporary 
custody of the child or other subject of the proceeding 
pending a hearing of the appeal rests with the appellate 
court and not with the court whose decree is appealed 
from. The court below had the power mentioned in sec- 
tion 2744 with reference to the custody of the child until 
judgment was in that court given but after the rendition 
of that judgment the power under the same section passed 
to this court. 

The decree in a kabeas corpus case made by a circuit 
judge in chambers is appealable to this court (R. L., 
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Sec. 2508): In re Ah Oi, 13 Haw. 534; In re Pahia, 13 
Haw. 575; and In re Atcherley, 19 Haw. 316. And an 
appeal duly taken and perfected in a habeas corpus case 
operates as an arrest of judgment and stay of execution 
(R. L., Sec. 2510) ; In re Ah Oi and In re Atcherley, 
supra. "These cases clearly state the view of this court 
upon these two points. The decisions appeal to us as being 
sound and we know of no reason for reconsidering them. 
They were rendered after elaborate arguments and very 
careful consideration at a time and under circumstances 
rendering these particular questions of very great impor- 
tance not only to the parties to the litigation but to the 
community at large. Nor do we know of any reason for 
holding that when the subject of the habeas corpus pro- 
ceeding is a child the rule is any different from that which 
applies when the subject is a grown person or an inmate 
of a prison. The statute makes no such distinction. If 
there are considerations which should lead to a different 
rule in the one case from that which applies in other 
habeas corpus cases, they are considerations which should 
be addressed to the legislature and which cannot influence 
the decision of this court. As said by the court in Gold- 
smith v. Valentine, 35 D. C., App. Cs. 299, 301: “The argu- 
ment that the welfare of the child would be subserved by 
such an order is, we think, entirely beside the question. If 
as counsel contend upon the issuance of the writ of habeas 
corpus, the child, metaphorically speaking, was placed 
upon the knee of the court, we may answer that upon the 
perfecting of said appeal, that custody was transferred to 
this court.” If section 2744 sufficiently protects the child 
pending a hearing in the lower court,—and the legislature 
has said that it does—it likewise sufficiently protects the 
child during the hearing in this court. 

We regard the appeal in this case as having been taken 
and perfected, to all intents and purposes, immediately 
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upon the rendition of the decree. Greater diligence and 
expedition could scarcely be required or expected of an 
appellant in the perfection of an appeal than was shown 
in the proceedings here under review. Unless the papers 
had been drawn and other steps prepared for before the 
rendition of the court’s decree (something not contem- 
plated by the statute), it is difficult to imagine that the 
preparation and perfection of the appeal would require 
less than the fourteen minutes of time which intervened 
between the filing of the decree and the perfection of the 
appeal. The decree simply “awarded” the child to the 
petitioner. No steps looking to the enforcement of that 
decree, by an order to the sheriff or otherwise, were taken 
during that interval of fourteen minutes. The presump- 
tion is and must be that the court below regarded the 
respondents as entitled to an appeal under the statute and 
as entitled to a reasonable allowance of at least the time 
here taken for the preparation and perfection of their 
appeal. To hold that during this interval of fourteen min- 
utes the respondents were in contempt of court for not 
delivering the child to the petitioner and for not thus 
altering its status would be to require a similar holding 
where the interval of time is ten minutes, five minutes or 
only one minute. To so hold would be in fact a denial to 
the respondents of the right which the statute gives them 
to appeal and to obtain by that appeal an arrest of the 
judgment and of every part thereof and a stay of execu- 
tion. The attempted order of temporary custody made as 
a part of the final judgment was arrested by the immediate 
appeal as fully and effectually as was the permanent 
award of custody. 

On both grounds, therefore, to wit, that after the rendi- 
tion of the judgment and the practically immediate per- 
fection of the appeal the court below was without jurisdic- 


tion to further control the temporary custody of the child 
45 
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and that the appeal arrested the judgment and operated 
as a stay of execution and deprived the lower court of the 
power to punish for contempt or to enforce the main por- 
tion of the decree, we are of the opinion that the writ of 
prohibition should be made perpetual. An order to this 
effect wil be signed upon presentation. 

S. B. Kemp for petitioners. 

Wendell F. Crockett for respondents. 


DISSENTING OPINION OF PETERS, C. J. 


I respectfully dissent. In my opinion the provisions of 
section 2510, R. L. 1915, providing that an appeal duly 
perfected operates as an arrest of judgment and stay of 
execution need be considered only so far as respondents' 
general appeal affected the ancillary order of temporary 
custody included in the final judgment. If the circuit 
judge had jurisdiction to make such an order and it was 
not arrested by respondents! appeal then the circuit judge 
cannot be prohibited from taking cognizance of its disobe- 
dience and proceeding accordingly. Whether the respond- 
ents were also guilty of disobeying the main portion of the 
judgment which was responsive to the writ, and whether 
an appeal duly perfected arrested the main portion of the 
judgment are beside the question. If the circuit judge 
had jurisdiction in the contempt proceedings for any pur- 
pose prohibition does not lie and the writ should be dis- 
missed. 

The circuit judge clearly had jurisdiction to punish the 
respondents for their disobedience of the order of tem- 
porary eustody while the cause was pending before him 
and prior to the perfection of the appeal by the respond- 
ents. If, as the majority hold, an appeal duly perfected to 
the supreme court from the judgment of the cireuit judge 
at chambers awarding custody of an infant to the peti- 
tioner in habeas corpus proceedings operates under the 
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provision of section 2510, R. L. 1915, as an arrest of judg- 
ment and stay of execution then the word “judgment” as 
employed in section 2744, R. L. 1915, means “final judg- 
ment” similarly as the word “discharge” in section 2749, 
R. L. 1915, means “final discharge" (so held in La parte 
Ah Oi, 13 Haw. 534), and the circuit court, until the cause 
is removed by appeal, and thereafter this court on appeal 
and until “final judgment” have authority to make ancil- 
lary orders of temporary custody. Such authority was 
exercised by this court in Re Atcherley, 9 Haw. 346, upon 
appeal from the judgment of a circuit judge at chambers 
discharging the petitioner upon habeas corpus proceed- 
ings. If this authority may be exercised in this court on 
appeal after the judgment of the circuit judge I see no 
good reason for denying its exercise by the circuit judge 
upon the entry of judgment in anticipation of and pending 
the perfection of the appeal to this court by the party 
aggrieved by the judgment. Otherwise an hiatus would 
occur between the judgment and the perfection of 
an appeal during which neither the circuit judge nor this 
court could make any ancillary order of temporary cus- 
tody and thereby and until “final judgment” give relief 
from the conditions which the habeas corpus proceedings 
were sought to correct. Moreover an appeal duly per- 
fected does not abrogate or supersede such order of tem- 
porary custody. It continues in force after removal on 
appeal and until the same authority granted by section 
2744, R. L. 1915, is invoked in and exercised by this court. 

Nor was the ancillary order of temporary custody con- 
tained in the judgment of the circuit judge subject to 
appeal. At and prior to the entry of judgment in the 
circuit court the possession by the respondents of the 
infant subject to the proceedings was solely by reason of 
the order of temporary custody made by the judge upon 
the return to the writ. Theirs was simply the physical 
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custody of the child. Its possession was in the judge issu- 
ing the writ. The custody of the respondents was subject 
to the supervisory control, modification or change of the 
judge. That the judge transferred the possession of the 
infant to its mother is immaterial. If he had authority to 
make the order the possession of the child could have been 
transferred to a third party. That matter lay entirely in 
the judicial discretion of the judge. The respondents had 
no interest in the change of temporary custody entitling 
them to an appeal from that portion of the judgment in 
respect thereto. To the temporary change of possession 
ihe respondents as the representatives of the court could 
not complain. They had no such interest entitling them to 
an appeal. Their only interest lay in such ultimate award 
as the court might make after its determination that the 
retention of the child by the respondents was illegal. 
The writ of prohibition should be dismissed. 


IN RE TAXES HAWAIIAN COMMERCIAL AND 
SUGAR COMPANY, 


No. 1397. 


APPEAL FROM Tax APPEAL COURT SECOND CIRCUIT. 


ARGUED OCTOBER 23, 1922. DECIDED January 4, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


TaxaTION—valuation of enterprise for profit—capitalization of profits. 


The consideration of the average annual profits of the taxpayer 
during an immediately antecedent period for the purpose of deter- 
mining the cash value of the combined property as a whole of an 
enterprise for profit is predicated upon the assumption that the 
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taxpayer will enjoy in the future approximately the same profits 
as it has in the immediate past. But where it appears that 
included in such antecedent period are instances of excessive 
profits or losses due to conditions over which the taxpayer had no 
control and which are not likely to occur again it is unsafe to 
use the average annual profits during that period as a criterion of 
the future. 


SAME—same—same. 


While the present and anticipations for the future may be suffi- 
cient for determining the cash value of the combined property as 
a whole of an enterprise for profit in the absence of any evidence 
tending to show what rate of capitalization should be employed 
the method of computation fails. 


SAME—same—consideration of market price of stock when taxpayer a 
corporation. 


Where during the year immediately prior to the taxation period 
due to war and post-war conditions and the natural reaction there- 
from the world’s price of sugar was excessively high, followed by 
a sharp decline continuing until the taxation period, and with the 
fluctuation in the price of sugar there was a corresponding fluc- 
tuation in the market price of the company’s stock neither the 
average market price of the company’s stock during the preceding 
year nor the market price at or during the month prior to the 
taxation period is of any value in estimating the cash value of 
the combined property as a whole of an enterprise for profit. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an appeal by the tax assessor of the second tax- 
ution division (County of Maui) from the judgment of the 
tax appeal court of that division holding that the aggre- 
vate value of the combined property forming the basis of 
an enterprise for profit conducted by the taxpayer on 
January 1, 1921, was $14,000,000. The taxpayer in the 
first instance returned its property at $11,000,000. The 
tax assessor assessed the property at $16,900,000. The tax- 
payer appealed to the tax appeal court from all sums in 
excess of $14,000,000. 

The parties by stipulation before the tax appeal court 
agreed upon the cash value of the separate items of tan- 
gible assets combined and forming the enterprise of the 
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taxpayer with the exception of the two growing crops to 
mature in 1921 and 1922, respectively, and 14,500 acres of 
cane land owned in fee. 

First, as to the value of the 1921 and 1922 crops. The 
taxpayer claimed that the value of the 1921 crop on a cost 
basis was $1,878,291.22, on a cash value basis $2,206,960 ; 
that of the 1922 crop $944,072.05 on a cost basis and 
$1,125,533.81 on a cash value basis. 

The cash value of a growing crop for purposes of tax- 
ation is not its cost of production at the taxation period. 
Re Assessment Taxes Jas. B. Castle, 15 Haw. 1. Cost fig- 
ures will not be considered further than evidence thereof 
may be material in estimating cash value. J.-J. S. N. Co. 
v. Shaw, 10 Haw. 624, 629, 630. 

The taxpayer computed the cash value of the 1921 crop 
upon the basis of a hypothetical purchase from independ- 
cnt growers of the estimated yield at 5.32, the price of 
sugar obtaining January 1, 1921, plus bonus, less cost of 
bringing the crop to maturity and less cost of harvesting. 
discount and territorial taxes. To the contrary of being 
a hypothetical case the figures employed are the result of 
past experiences of the taxpayer. 

The tax assessor on the other hand adopted the taxpay- 
er's estimated 1921 harvesting, manufacturing and mar- 
keting costs totaling approximately $35 and estimated the 
value of the 1921 crop upon those figures less an allow- 
ance for contingencies of $5 a ton. This method is sub- 
jéct to criticism due to the omission of fixed charges prop- 
erly chargeable against growing crops. The tax appeal 
court took the same figures as the assessor except that it 
made an allowance of $10 a ton for contingencies and 
fixed the value of the 1921 crop at $2,750,000. The tax 
assessor and the tax appeal court computed the value of 
the 1922 crop at one-half the value of the 1921 crop fol- 
lowing the rule enunciated in Re Tares Watakea Mill Co., 


RE TAXES HAW. COM. & SUG. CO., 26 Haw. 708. 711 
Opinion of the Court. 


25 Haw. 628, the court allowing an additional amount of 
$2.50 per ton to cover contingencies not figured in the 1921 
crop. This resulted in fixing the aggregate value of both 
the 1921 and 1922 crops at $4,000,000. 

Obviously the only question of difference between the 

_tax assessor and the taxpayer is the allowances for con- 
tingencies. The taxpayer advances many reasons why the 
allowances were proper. While “too much prominence 
should not be given to forebodings of disaster which may 
befall the growing crop” we do not feel that the additional 
allowances were excessive in view of all of the facts and 
circumstances of the case. Post-war conditions obtained 
and the future was problematic. Although the price of 
sugar on January 1, 1921, was 5.32 it appeared at that 
time doubtful if the average for the year would be in 
excess of five cents. Indications were that the price would 
be below five cents. The crop was short and the margin 
of profit due to increased cost and the shortage and in- 
sufficiency of labor small. We cannot say that a similar 
allowance should be made in all cases but elements of 
expense properly chargeable against both crops, for which 
an allowance should have been made, were not considered 
by the assessor and more than offset any liberality which 
might be claimed in such allowance. The record fails to 
disclose any substantial reason for disregarding the value 
as fixed by the tax appeal court and with due regard to all 
of the facts and circumstances of the case we feel that the 
cash value as determined by the tax appeal court for the 
1921 and 1922 crops was fair both to the taxpayer and 
the assessor. 

We deem it necessary, however, at this time to state our 
dissatisfaction with any abstract rule to the effect that 
a succeeding immature crop is worth one-half of the pre- 
ceding mature crop at the taxation period. This method 
of computation was urged by the tax assessor and adopted 
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by the tax appeal court. Where sustained by evidence 
this method of determining the value of an immature crop 
might be proper. But the assessor evidently considered 
the rule as applicable in the abstract in all cases. The 
state of-the record, however, does not require decision on 
this point and in the absence of any evidence in support 
of any other or different method which might appeal to 
this court as the proper method of ascertaining the value 
of an immature erop we can do nothing but sustain the 
findings of the tax appeal court in that regard. 

As to the value of cane lands. The taxpayer claimed 
and offered evidence in support thereof, that the average 
value of its cane lands as a whole, good, bad and indiffer- 
ent, was about $125 an acre. The assessor contended for 
a valuation of $500 an acre and in support of his conten- 
tion offered evidence of sales of cane land in the imme- 
diate vicinity. In cases where cane lands were converted 
into or exchanged for town lots prices of $500 an acre 
were disclosed. Evidence of sales of cane land as and for 
such varied from $100 to $200 an acre. Comparison was 
made with assessments of other plantations judicially 
fixed for former years, particularly that of Onomea Plan- 
tation (25 Haw. 278). Onomea differed from the tax- 
payer in being a non-irrigated plantation and situated on 
the Island of Hawaii and the values of lands fixed in that 
case without other evidence showing similarity existing at 
the taxation period are of no evidentiary value. Re Taxes 
Wailuku Sugar Co., 21 Haw. 352, 359. The tax appeal 
court failed to find the cash value of the cane land. To 
determine the amount which would represent the cash 
value of the cane lands the tax appeal court deducted from 
the assessment of $14,000,000, acquiesced in by the tax- 
payer, the aggregate of the admitted values of tangible 
assets and the value of the growing crops as found by it 
and then eharacterized the result as *excessive." It failed 
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to say what it considered to be the cash value of the cane 
lands. In this it was in error. To hold that a certain 
figure is excessive is not sufficient. It should have found 
the actual cash value. Nor was the assessment as a 
whole, of which the taxpayer approved, necessarily the 
aggregate of the cash value of the several items of its 
tangible property. In the absence of such a finding, there- 
fore, it devolves upon this court to determine the same. 
We feel that the book values of the cane land as carried 
upon the books of the company are the most persuasive of 
cash value. In 1902 when the old Puunene mill was demol- 
ished it became incumbent upon the taxpayer to readjust 
the values of its tangible assets. At that time it ap- 
praised its real property and credited that item upon its 
books at the sum of $3,692,255. Attempt was made by 
the taxpayer to discount the evidentiary value of its books 
in this regard by explaining that the readjusted value did 
not reflect the real value. It would appear, however, 
from an analysis of the appraisement so made at that 
time, contained in an exhibit offered by the taxpayer, that 
while the value of the real property was increased by 
$2,764,254.90 the actual aggregate increase upon all its tan- 
gible assets was only $877,581.84. Since 1902 the taxpayer 
has consistently returned its real property at its book value 
and it is reasonable to assume that, even though, as 
claimed by the taxpayer, the reappraisement was exces- 
sive at the time it was made, with the gradual apprecia- 
tion in sugar securities the taxpayer believed at the taxa- 
tion period that its books truly reflected the cash value 
of its real property. In the tax return of the taxpayer 
the real property of the company is returned at $3,689,- 
373.50 and hui shares at $11,678.80. The parties stipulated 
that its lands other than cane lands had a cash value of 
$595,500, so that on that basis the cash value of the 
14,500 acres of cane land would be $3,105,552 or approxi- 
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mately $214 an acre, and we so find. These figures we 
believe to be conservative. 

Considering the situation therefore from the standpoint 
of the actual cash value of the respective properties com- 
bined and forming the basis of the taxpayer’s enterprise 
we have the following results: 

Stipulated cash value of tangible 
assets other than growing crops 


and cane lands................$ 5,499,299.34 

Stipulated value of lands other than 
cane lands ................... 595,500.00 
Growing erops ...........s sess 4,000,000.00 
14,500 acres of cane land......... 3,105,552.00 
Total. ies ae eos $13,200,351.34 


The question arises, however, whether or not these 
properties in combination are worth more than the ag- 
gregate of their several respective cash values. Two tests 
have been employed to ascertain this value, one, the 
eapitalization of profits method, the other, the stock sale 
method. Both methods in the past have received the 
careful consideration of this court and the reasons under- 
lying their application need no repetition here. Suffice 
it to say in view of the contentions of the taxpayer we 
take occasion to again express our approval of the same. 

The taxpayer contends that due to the conditions ex- 
isting during the world's war, including that period 
thereof in which the United States was a cobelligerent, 
and due to the abnormal post-war conditions, especially 
during the year 1920, both tests are of no value and 
should under all the circumstances be discarded and all 
of the real and personal property of the taxpayer should 
be assessed separately as to each item thereof for its 
cash value. In this we agree except that from the inabil- 
ity to utilize in this case the average annual profits of 
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the enterprise as a basis of capitalization of its earning 
power it does not necessarily follow that in future cases 
the capitalization method must be abandoned and the tax- 
payer assessed upon the cash value of its property con- 
sidered separately. 

The capitalization of profits test is predicated upon the 
assumption that the taxpayer will enjoy in the future 
approximately the same profits as it has in the immediate 
past. And under such circumstances this court has ap- 
proved a capitalization of average annual profits of an 
immediately antecedent period at a rate based upon 
present and anticipated future conditions. But where it 
appears that included in such antecedent period are 
instances of excessive profits or losses due to conditions 
over which the taxpayer had no control and which are 
not likely to occur again it is unsafe to use the average 
annual profits during that period as a criterion of the 
future. It is undisputed that from 1914 on until the 
close of the year 1919 the taxpayer due to war and post- 
war conditions enjoyed unprecedented excessive profits. 
Needless to say there were no immediate prospects at 
the taxation period of a recurrence of those conditions. 
Under the circumstances the average annual profits of 
the taxpayer during that period could furnish no criterion 
of its future prospects and possibilities. Nor were the 
profits of the pre-war period of any evidentiary value in 
the absence of any showing of similarity between the 
conditions then obtaining and those existing or reason- 
ably to be expected at the taxation period. This does 
not mean, however, that the capitalization of profits test 
may not hereafter be employed. The present and anticipa- 
tions for the future may be sufficient for the purpose. A 
rate of capitalization is but another term for the rate 
that the investing public.expects upon investments in the 
taxpayer or in similar enterprises generally. 
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In the instant case the taxation period occurred dur- 
ing the progress of a sharp reaction resulting from ex- 
cessive profits enjoyed generally during and immediately 
following the world's war. The future price of sugar was 
uncertain with a decided downward trend. Future in- 
stability and the consequent timidity of the investing pub- 
lie would result in a demand for larger returns and a 
correspondingly high rate of capitalization. But the 
record is absolutely silent as to what rate of return the 
investing public expected in the case of the taxpayer or 
in the case of similar business generally at the assessment 
date. Nor did the tax assessor present any evidence as 
to what the rate of capitalization should be. He simply 
averaged the profits of the taxpayer for the preceding 
eight years and left the court to take its choice of such 
rate of capitalization as it might see fit. Upon this state 
of the record and under the circumstances recited we 
cannot say what the rate of capitalization should be and 
in the absence of this essential element of computation 
the method fails. 

Due to the circumstances rendering the average annual 
profits of the taxpayer during the ten years preceding 
the taxation period of no assistance in estimating the 
profits to be expected by it in the future and due to the 
absence of any evidence permitting this court to determine 
the rate of capitalization which it should employ, the 
capitalization of profits method of computing the cash 
value of the taxpayer at the taxation period must of 
necessity be abandoned. 

The same difficulty is apparent in attempting to apply 
the stock sale test to the situation which existed in 1920 
when the price of sugar fluctuated between 4.6 low and 
23.57 high. The highest price was reached in the month 
of May followed by steady and rapid decline, the market 
closing on the last day of the year at 5.32. With the 
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fluctuation in the price of sugar there was a correspond- 
ing fluctuation in the selling price of the company’s stock. 
In January of 1920 the highest sale recorded was $75 a 
share, the lowest $62 a share. There was a rapid rise 
until May of the same year, the highest selling price 
during that month being $77.50, the lowest $72.75. From 
then on the price of the company’s stock declined until 
the market reached its lowest ebb in December when it 
sold at $39 a share. On December 31 the market closed 
at $43.50 per share. The taxpayer claimed that the con- 
ditions existing during the year 1920 as well as those 
existing during the last month of that year prohibited 
the application of the stock sale method. With this we 
agree. We can see neither reason nor justice in the claim 
made by the tax assessor that the average selling price 
of the year 1920 of $62.42 per share should be employed 
as a basis of computing the cash value of the property of 
the taxpayer. 

In the absence of competent and material evidence 
showing that the cash value of the combined property of 
the taxpayer is in excess of the aggregate of the cash 
value of its several items, the decision of the tax appeal 
court must be affirmed and it is so ordered. 

J. B. Lightfoot for the assessor. 

W. L. Stanley (Smith, Warren, Stanley & Vitousek on 
the brief) for the taxpayer. 


CONCURRING OPINION OF PERRY, J. 


As to the value of the 14,500 acres of cane land: in 
view of the agreement of the parties that the cash value 
of the tangible assets other than the growing crops and 
the cane land is $5,499,299.34 and that the cash value of 
lunds other than cane lands is $595,500, and of our find- 
ing affirming the valuation placed by the tax appeal 
court upon the growing crops, to wit, $4,000,000, and in 
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view further of the fact that the appeal in this case is 
from a total valuation of $14,000,000 and is not from any 
lower total valuation and of our conclusion that neither 
hy a consideration of the profits of the past nor by a con- 
sideration of the sales of stock on the market can a total 
valuation in excess of $14,000,000 be reached or justified, 
it is apparent, as stated by the tax appeal court, that the 
14,500 acres of cane lands must bear a valuation of 
$3,905,200.66 in order to make up the total of $14,000,000 
unappealed from by the taxpayer or a valuation per acre 
of $269.32. Upon all of the evidence before this court 
I find, as did the tax appeal court, that this valuation is 
excessive and that therefore the Territory is not aggrieved 
in this respect. Under the circumstances it is not incum- 
bent on the court, as it seems to me, to fix the precise 
value of the land at the assessment date under con- 
sideration. 

The book values of the land, like book values of other 
classes of property, while technically admissible as evi- 
dence, are to my mind of very slight weight, owing to the 
circumstances surrounding their adoption by the corpora- 
tion for purely bookkeeping purposes. 

The “cash value” under the tax law means the value for 
purposes of sale, if the property is salable, and not either 
the value to the owner or the cost of reproduction. In re 
J. B. Castle, 15 Haw. 1. It is conceivable, however, that 
under some circumstances this statutory cash value may 
be the same in amount as the cost of production. The 
latter is admissible as evidence of the former. 

In all other respects I concur in the reasoning of the 
majority, as I do also in the conclusion affirming the 
decision appealed from. 
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JOHN M. MEDEIROS v. COUNTY OF MAUI. 
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LicENSES—refund of license fee. 

M., knowing that Congress had passed the Sheppard Act, and 
that by reason thereof no intoxicating liquors could lawfully be 
sold within this Territory after a certain date within the license 
period, applied for and obtained from the board of liquor license 
commissioners for the County of Maui a license to sell intoxicat- 
ing liquors, paying therefor the fee prescribed by law. Held, that 
in an action by the licensee against the County of Maui, no por- 
tion of the license fee so paid may be recovered. 


OPINION OF THE COURT BY LINDSAY, J. 


This case comes here on an interlocutory bill of excep- 
tions allowed by a circuit judge to an order overruling the 
demurrer of defendant to the complaint of plaintiff. The 
material allegations in the complaint are that on July 1, 
1918, plaintiff applied for and obtained from the board of 
liquor license commissioners for the County of Maui, a 
wholesale license for the sale of intoxicating liquors. At 
that time Congress had enacted what is commonly known 
as the Sheppard Act which prohibited the sale of intoxi- 
cating liquors after the 20th day of August, 1918. Al- 
though both plaintiff and the liquor eommissioners were 
aware of the passage of the aforesaid act, and that, under 
its provisions, plaintiff would not be àble to enjoy the 
privileges of his license after August 20, 1918, said com- 
missioners did, notwithstanding the protest of plaintiff, 
require and exact from plaintiff for such license a fee of 
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$375, which sum was the fee prescribed by law for a 
wholesale license for a period of six months. The money 
thus paid was turned over by the liquor commissioners to 
defendant and became part of the general realizations of 
the County of Maui. 

Plaintiff claims that he is entitled to recover from 
defendant the sum of $270.83, which sum he alleges repre- 
sents “the cash value of said license for the period of four 
months and ten days illegally exacted of him so that plain- 
tiff might procure his said license to carry on and transact 
the business of liquor dealer * * * from the 1st day of 
July, 1918, to the 20th day of August, 1918." 

Defendant demurred to the complaint, the principal 
grounds of demurrer being (a) that the County of Maui is 
not authorized by the laws of the Territory of Hawaii to 
refund moneys legally collected by the board of liquor 
license commissioners for the County of Maui for licenses, 
and (b) the County of Maui is not required by law to 
refund moneys legally paid and collected under the laws 
of the Territory of Hawaii for licenses for the sale of 
intoxicating liquor. 

The cireuit judge overruled the demurrer and allowed 
an interlocutory bill of exceptions to this court. 

The position assumed by plaintiff is that, inasmuch as, 
under the existing cireumstances, a license issued on 
July 1, 1918, could be effective only up to August 20, of 
that year, he should not have been required to pay à 
license fee for a longer period than he would be able to 
enjoy the benefits thereof. In other words, according to 
plaintiff, he should have been granted a license for a term 
of one month and twenty days and have been required to 
pay only a proportionate amount of the prescribed license 
fee, and is therefore entitled to recover from the County 
of Maui the amount paid by him in excess thereof, to wit, 
the sum of $270.83. 
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Section 2127, R. L. 1915, provides that all licenses for 
the sale of intoxicating liquors (except certain classes of 
licenses not involved herein) “shall be for a term of one 
vear; the fees therefor shall be and become payable in 
two semi-annual instalments in advance on the first day 
of July and the first day of January in the term of the 
license, and the licenses shall date from either of said 
days. No license shall be issued until the applicant shall 
have paid to the secretary of the board by whieh such 
license is to be issued the first instalment of the annual fee 
for the license applied for." 

It is clear from the foregoing that, when plaintiff ap- 
plied for a license to sell liquor, the board of liquor com- 
missioners was not authorized to grant him a license for 
a term other than that prescribed by the statute, viz., for 
a term of one year. Neither was the board authorized to 
receive less than half of the prescribed annual fee. The 
fee that plaintiff paid for his license was precisely the fee 
required by the statute, and such fee was therefore not 
illegally exacted of plaintiff by the board as alleged in the 
complaint. And whether or not plaintiff paid under pro- 
test is immaterial, for he was not compelled to take the 
license; he could have taken it or left it as he saw fit. 
The strongest and most effective protest that plaintiff 
might have made would have been to refuse to take the 
license and to have kept his money. As was said in 
Emery v. Lowell, 127 Mass. 138, 141: “The plaintiffs 
wished a license. "They were at liberty to take it or not, as 
they saw fit. They paid the fee demanded, knowing all 
the facts in the case. A refusal to pay would have resulted 
merely in their not being licensed. They must be held to 
have paid voluntarily, and not under coercion;" and see 
McGinnis v. Medway, 176 Mass. 67. Plaintiff having thus 


voluntarily paid the license fee for a period of six months, 
46 
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the only question that need be considered is whether he is 
entitled to recover a part of such fee. 

Neither the board of liquor commissioners nor the de- 
fendant county in any way interfered with the business of 
plaintiff or deprived him of any of the privileges granted 
him under his license. In issuing the license and accept- 
ing the fee the board acted strictly within the powers con- 
ferred on it by law. The agency that prevented the licensee 
from enjoving the privileges of his license was Congress, 
over whose actions, it is needless to say, neither the board 
nor the defendant county had any control, and there is 
no more reason why the defendant county should be re- 
quired to refund any of this license fee than there would 
have been had the licensee been prevented from carrying 
on his business by some other independent agency over 
whom defendant had no power or control. Fitzgerald v. 
Witchard, 180 Ga. 552, 16 L. R. A. (N. S.) 519. 

When a person applies for a license to sell intoxicating 
liquors he is seeking a privilege rather than a natural 
right, and he does so with full notice of the statute gov- 
erning that business. One of the conditions of the license 
of plaintiff (and of all licenses issued by the liquor com- 
missioners) was that it was “issued and accepted subject 
to all the provisions of this chapter (Ch. 122, R. L. 1915) 
in regard to suspension or revocation thereof by the 
board for any violation of the conditions thereof, or of any 
law affecting the same.” In accepting this license there- 
fore, plaintiff knew, or was presumed to know, that not 
only might Congress at any time prevent him from engag- 
ing in the liquor business but that Congress had already 
actually taken that step. Plaintiff voluntarily assumed 
the risk of being prevented from carrying on his business 
and has therefore no cause for complaint. “A license fee 
is not a tax imposed upon a citizen nolens volens. He is 
not compelled to apply for a license, or to take one if the 
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licensing board are willing io grant him one. If he takes 
it, he takes and holds it subject to the conditions imposed 
by law." MeGinnis v. Medway, 116 Mass. 67, 71, 57 N. E. 
210, 211; and, as held in Cook v. City of Boston, 9 Allen 
393, money charged by a city for a license and paid with 
full knowledge of the facts, will be deemed to have been 
paid voluntarily, though paid under protest, and cannot be 
recovered back. 

There are authorities which hold that where a liquor 
license granted by the municipality becomes inoperative 
by the act of the municipality or operation of law, the 
licensee may recover the unearned portion of his license. 
3 McQuillin Mun. Corp., Section 1009; Pearson v. City of 
Neattle, 14 Wash. 438, 44 Pac. 884; Bart v. Pierce County, 
60 Wash. 507, 111 Pac. 582, 31 L. R. A. (N. S.) 1151; 
Hirn v. Ohio. 1 Ohio St. 15; City of Marshall v. Snediker, 
25 Tex. 460, 78 Am. Dec. 584; Martel v. East St. Louis, 
94 Ill. 67; Al/sman v. Oklahoma City, 21 Okl. 142, 95 Pac. 
468. But in most of these cases, the license that had been 
granted by a municipality had been rendered inoperative 
by the subsequent action of the authority that had granted 
the license, and the courts held that, in those particular 
cases, it would have been inequitable to have allowed the 
municipality to profit by its own actions. No such situa- 
tion, however, exists in the instant case, for, as already 
stated, the inability of appellant to enjoy the full privi- 
leges of his license, was not brought about by any action 
on the part of either the licensing board, or the defendant 
county. When appellant applied for a license he knew 
that, unless Congress should rescind or modify its action, 
he would not be able to engage in the liquor business but 
for a short portion of the expressed term of his license. 
Ile also knew that the board of liquor license commission- 
ers had no authority to grant a license for a term other 
than that provided by law, nor for a fee less than that 


-1 


24 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


paid. Knowing all of these facts, in accepting the license 
and paying the fee, the position assumed bx appellant was 
equivalent to an undertaking on his part to take the 
license for what it was worth and to pay the prescribed 
fee therefor, without regard to how long, under existing 
conditions, he might be permitted to conduct his business. 
‘For the foregoing reasons we hold that plaintiff is not 
entitled to recover any portion of the license fee paid. 

In view of the position we have assumed it is not neces- 
sary to consider whether the County of Maui was properly 
made the party defendant in this case, for, even had the 
board of liquor license commissioners been made defend- 
ant, no recovery could have been had by plaintiff. 

The exceptions are sustained and the cause is remanded 
with directions to the circuit court to sustain the demur- 
rer of defendant to the complaint. 

E. Murphy and P. L. Weaver for plaintiff. 

E. R. Bevins, County Attorney of Maui, and Wendell F. 
Crockett, Deputy County Attorney of Maui, for defendant. 
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PrETERS, C. J., PERRY AND Linpsay, JJ. 


INDICTMENTS AND INFORMATIONS—statement of  offense—disjunctive 
allegations. 


The use of the disjunctive “or” in an indictment for robbery, in 
charging that the taking was “from the person or from the cus- 
tody and in the presence” of the person robbed, does not render 
the indictment bad. 


SAME, 


When the two alternative words or expressions are synonymous, 
the use of the disjunctive “or” does not vitiate the indictment. 


Ronspery—elements of offense—taking from the person or presence. 


In legal contemplation a taking of property from the custody 
and in the presence of the person robbed is a taking from the 
person. 


Rospery—indictment—allegation of intent to steal. 


An indictment for robbery which alleges that the taking was 
“without the consent and against the will’ of the person robbed 
and that the defendant “feloniously and by force and violence did 
rob, steal, take and carry away” the property, sufficiently charges 
a taking with intent to steal. 


SaME—allegation of intent to overcome resistance. 


An indictment for robbery which alleges that the defendant was 
armed with a revolver “with intent, if resisted, to kill or maim 
or wound or inflict other corporal injury upon” the person robbed 
and that, being so armed, the defendant “did make an assault and 
the said" defendant “in bodily fear and danger of his life then 
and there did put,” sufficiently charges that the force was used to 
put in fear and to overcome resistance if necessary. 


OPINION OF THE COURT BY PERRY, J. 
(Peters, C. J., dissenting.) 


The plaintiff in error was tried, convicted and sen- 
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tenced under an indictment reading as follows, omitting 
the formal parts: “The grand jury of the first judicial 
circuit of the Territory of Hawaii do present that Kim 
Ung Pil at the City and County of Honolulu, Territory of 
Hawaii, and within the jurisdiction of this honorable 
court, on the 19th day of July, 1921, with force and arms, 
in and upon one A. Oshira, then and there being, he, the 
said Kim Ung Pil, being then and there armed with a 
dangerous weapon, to wit, a revolver, with intent in him. 
the said Kim Ung Pil, if resisted, to kill or maim or 
wound or inflict other severe corporal injury upon the 
said A. Oshira, did make an assault and the said A. 
Oshira, in bodily fear and danger of his life, then and 
there did put, and certain moneys, to wit, One Hundred 
and Fifty-one Dollars ($151.), lawful money of the 
United States of America, a partieular description of 
which is to the grand jurors unknown, of the moneys. 
chattels and property of the said A. Oshira, from the per- 
son or from the custody and in the presence and without 
the consent and against the will of the said A. Oshira, 
then and there feloniously and by force and violence did 
rob, steal, take and carry away, and did then and there 
and thereby commit the crime of robbery in the first 
degree." The plaintiff in error, hereinafter called the 
defendant, brings the case to this court upon a writ of 
error setting forth a large number of assignments of error 
which, however, in varying words and forms contain three 
main assignments which may be briefly stated as follows: 
(1) that the indictment contains an alternative allegation 
and is for that reason defective and for the same reason 
sets forth no offense; (2) that it is not alleged in the 
indietment that the taking was with intent to steal; (3) 
that the indictment does not allege that the force was used 
or the fear excited to prevent or overcome resistance or 
to prevent or hinder the escape of the party robbed or to 
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prevent the conveying away, securing or guarding the sub- 
ject of the larceny from being taken or to induce the party 
robbed to surrender the same or to prevent detection of 
the crime. 

Counsel’s main reliance would seem to be placed upon 
the fact that one of the allegations is in the alternative. 
The allegation thus attacked is that the taking was “from 
the person or from the custody and in the presence” of 
the party robbed. 

Section 3791D, R. L., as enacted by Section 1 of Act 215, 
Session Laws of 1915, provides that “In an indictment for 
an offense which is constituted of one or more of several 
acts or which may be committed by one or more of several 
means or with one or more of several intents or which 
may produce one or more of several results, two or more 
of such acts, means, intents or results may be charged in 
the alternative." The prosecution justifies the allegation 
under consideration under the provision of the section 
just quoted and the defendant contends that the statute is 
unconstitutional. Whether or not the allegation in ques- 
tion is authorized by this section and whether or not, if it 
is so authorized, the section is unconstitutional, we need 
not consider—for upon another ground the allegation can 
and should be sustained. The argument of the defendant 
is, in brief, that an alternative or disjunctive allegation 
alleges nothing; that it is a mere statement of an uncer- 
tainty; that it does not inform the defendant of what it is 
that he is charged with; that it does not inform the defend- 
ant of the specifications of the charge against him; that 
an indictment “should descend to particulars;" and that 
the defendant is, under Article VI of the amendments to 
the Constitution, entitled “to be informed of the nature 
and cause of the accusation” against him. In connection 
with this argument, the defendant also refers to Article V 
of the amendments to the Constitution providing that “no 
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person shall be held to answer for a capital or otherwise 
infamous crime unless on a presentment or indictment of 
a grand jury,” contending that this latter provision means 
and presupposes an indictment which shall inform the 
accused of the nature and cause of the accusation. In no 
other respect is it contended by the defendant that 
Article V of the amendments to the Constitution is vio- 
lated by this indictment; nor has it been suggested by 
any one in the argument or the consideration of this case 
that Article V has been violated except by the alleged 
failure of the indictment to inform the accused of the 
nalure and the cause of the accusation against him. 

The rule relied upon by the defendant concerning the 
use of the disjunctive “or” in indictments has been often 
and variously stated in the books. Its general purport is 
that “an indictment or criminal information which charges 
the person accused, in the disjunctive, with being guilty of 
one or of another of several offenses, would be destitute of 
the necessary certainty and would be wholly insufficient.” 
United States v. Clarke, 20 Wall. 92 (22 L. ed. 320). The 
reasons usually given for the rule are that such an indict- 
ment would not give the accused definite notice of the of- 
fense charged and thus enable him to defend himself and 
that neither a conviction nor an acquittal could be pleaded 
in bar to subsequent prosecution for one of the several 
offenses. Jb. The cases to this effect are undoubtedly 
numerous. But it has never been held that the mere 
presence of the disjunctive *or" in an indictment vitiates 
the indictment or that, in other words, any and every 
disjunctive allegation must necessarily be bad. Some dis- 
junetive allegations are bad; others are not. Henderson 
v. State, 113 Ga. 1148. The exception, if it may be called 
tbat, is as well established as is the rule itself, that when 
ihe disjunctive merely connects two synonymous words or 
expressions, the allegation does not vitiate the indictment; 
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and also that if the disjunctive is used with reference to 
immaterial matter the indictment is not injuriously 
affected. 

* An indictment or information must not charge a party 
disjunctively or alternatively in such manner as to leave it 
uncertain what is relied on as the accusation against him ; 
but where terms laid in the alternative are synonymous, 
the indictment is good." 22 Cyc. 296, 297. 

“The reason for discarding the disjunctive and substi- 
tuting the conjunctive, was, that using the alternative 
charge left the defendant in such doubt as to the nature 
of the offense which he was held to answer, that he could 
not intelligently prepare his defense * * *. 

*But upon the maxim, cessante ratione cessat et ipsa 
ler, the better rule seems now to be that ‘or’ is only fatal 
when the use of it renders the statement of the offense 
uncertain, and not so when one term is used only as 
explaining or illustrating the other. * * * Where it is 
manifest that the defendant cannot be embarrassed by 
uncertainty in preparing his defense by reason of the use 
of the disjunctive instead of the conjunctive, if the form 
ordinarily used in drawing the indictment should be 
treated as an established precedent essential in all cases, 
it would be an arbitrary and unreasonable rule.” State v. 
Van Doran, 109 N. C. 864, 866. 


Under an indictment for murder charging that the de- 
ceased was struck “with a stone or an iron hammer” it 
was held that “whether the particular instrument used 
was a stone or an iron hammer was not material” and 
was not “necessary to enable the defendant to prepare for 
his defense” and was not “necessary in the event of a plea 
of former acquittal or conviction.” State v. Lark, 42 S. 
E. (S. C.) 175, 176. 

In Slover v. Territory, 5 Okl. 506, 510, a case largely 
relied upon by the defendant, it was said that “matters 
that are essential to give information of the nature of the 
accusation and essential to a description of the offense, 
cannot be omitted" and that “such essential matters" can- 
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not “be stated in the disjunctive;" and the court conceded 
“that this constitutional provision," the same as that 
under consideration in the case at bar, “was not intended 
to prevent the legislature from dispensing with matters of 
form only in the description of an offense, nor with any 
degree of particularity of specification in the description 
which did not give the defendant any substantial and 
rcliable information of the particular offense intended to 
be proved" and refused to say that “it would not be com- 
petent for the legislature to alter in any respect the com- 
mon law form of charging an offense.” 

If the disjunctive and all that follows it can be rejected 
as surplusage, then the alternative averment will not be 
ground for quashing the indictment. Henderson v. State, 
supra. 

It has been held, for example, that an indictment is 
not defective for alleging the stealing of a “bay or brown” 
animal, upon the theory that “bay” and “brown” mean the 
same thing (Henderson y. State, supra); also that an 
indictment is not defective for charging that the killing 
was done with *a pistol or revolver" upon the ground that 
“a revolver is a pistol? State v. Newsom, 13 W. Va. 
859, 802. 

At common law the offense of robbery consisted of a 
stealing, accompanied by the elements of force or fear, 
“from the person" of the party robbed; and yet it has 
been repeatedly held that where under an indictment for 
robbery, whether under the common law or under statutes 
rendering punishable the crime of *robbery" without defin- 
ing it—in which latter case the common law definition of 
the offense was always intended and used—the evidence 
established a stealing (accompanied by the other neces- 
sary ingredients) from the custody and in the presence of 
the party robbed, that was sufficient proof of a taking 
from the person, In other words, it has been repeatedly 
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held and is well established that at common law, in rela- 
tion to the offense of robbery, a taking from the custody 
and in the presence was the equivalent of a taking from 
the person. 

“Since robbery is an offense as well against the person 
as the property, the taking must be, in the language of the 
law, from the person. But the person may be deemed to 
protect all things belonging to the individual, within a 
distance, not easily defined, over which the influence of 
the presence extends. * * * The better expression is, that 
a taking in the presence of an individual (of course, there 
being a putting in fear) is to be deemed a taking from his 
person.” 2 Bishop Cr. L., Sec. 1117. See also Sec. 1108. 

“Open and violent larceny from the person, or robbery, 
the rapina of the civilians, is the felonious and forcible 
taking from the person of another of goods or money to 
any value, by violence or putting him in fear. * * * If 
the thief, having once taken a purse, returns it, still it is 
a robbery; and so it is whether the taking be strictly from 
the person of another, or in his presence only.” 4 Wen- 
dell's Blackstone, page 242. 

In Clements v. State, 84 Ga. 660, 662, 663, the trial 
court instructed the jury that “in order to convict these 
defendants, it must appear that the goods alleged to have 
been taken were taken from the person of the owner" and 
that the property of the owner “is, in contemplation of 
law, upon the person of the owner, which is, at the time 
of taking, in the immediate presence of the owner, or is 
so near at hand, or stored in such position, that at the 
time of taking, it is under the immediate personal protec- 
tion of the owner.” On appeal this instruction was sus- 
tained, the appellate court adding: “It is not necessary 
in a case of robbery to prove that the property was 
actuallv taken from the person of the owner, but it is suffi- 
cient if it is taken in his presence." 

*Tt thus appears that the well settled legal meaning 
of the words" from the person, in a statute or indictment 
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charging robbery *at the time they were taken from the 
common law and carried into the statute, were exactly as 
comprehensive as that put upon them by the court below." 
Turner v. State, 1 Ohio St. 422, 426. In that case the trial 
court had instructed the jury that it was sufficient, in 
order to consummate the offense of robbery or a taking 
from the person, if the property was in the presence and 
under the immediate control of the party robbed. 

In State v. Lawler, 130 Mo. 366, 371, the court after 
reviewing the common law definitions of robbery as given 
by Hale, Hawkins and East said: “It will be observed 
that the definition as given by East is more full than those 
given by the other authors, in that the words ‘or in his 
presence,’ and ‘against his will’ are used alone by East and 
not by the others, in defining the crime. The words *in 
his presence’ were added to the words ‘from his person’ 
by judicial construction, as substitutionary of, and tanta- 
mount in meaning to 'from his person,' and this in order 
to prevent an evasion of the law." 

To the same effect are 34 Cyc. 1797; 24 A. & E. Ency. 
L. 1002, 1003; 3 Bouvier 2971; Hill v. State, 40 So. (Ala.) 
654; Crews v. State, 3 Cold. (Tenn.) 350, 353; Croker v. 
Ntate, 47 Ala. 53, 57; Jackson v. State, 114 Ga. 826, 827; 
State v. Kennedy, 154 Mo. 268, 284; State v. Corrigan, 
24 Conn. 285, 288; Hill v. State, 42 Neb. 503, 527; Ham- 
mond v, State, 43 Tenn. 129, 133, 131; Clary v. State, 33 
Ark. 561, 563; and Houston v. Com. 87 Va. 257, 264. 

The two expressions were and are synonymous. If the 
charge is of a taking from the custody and in the presence, 
proof of a taking from the person will suffice; and if the 
charge is of a taking from the person, proof of a taking 
from the custody and in the presence will likewise suffice. 
The words in the indictment under consideration “or from 
the custody and in the presence" may be regarded as sur- 
plusage and. could be omitted without in any wise affect- 
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ing the conduct of the trial or the admissibility of evi- 
dence or the correctness of the verdict. Without the 
words thus eliminated, the same evidence adduced at the 
trial will suffice to sustain a conviction upon the remain- 
ing words. The offense of a taking from the person is the 
same offense as that of a taking from the custody and in 
the presence. They are not separate and distinct offenses. 
The words “or from the custody and in the presence” 
were added in our statute from abundance of caution. 
They did not alter the common law definition of robbery 
or add anything to the well known expression “from the 
person.” The essence of our statute is that it prohibits a 
taking from the person and that a taking from the custody 
and in the presence means the same thing. Its essence is 
that a taking from the custody and in the presence, irre- 
spective of whether the property taken was or was not at 
the time of the taking on or attached to the body of the 
party robbed, is unlawful and punishable. 

As was well stated in at least one case, “When the 
reason for the law ceases the law itself no longer applies.” 
State v. Van Doran, supra. The reason of the general rule 
contended for by the defendant is that the defendant may 
not be misled or, in other words, may not be left in doubt 
as to what the charge is that he is required to meet. What 
room for doubt was there left by the indictment in this 
case? It informed the defendant that he was accused of 
making an assault in the manner described upon one 
Oshira and that with the aid of that assault he stole $151. 
from the party robbed. He was indeed told by the indict- 
ment that at the time of the taking the money was either 
on the person of the party robbed or in his custody and in 
his presence. In legal contemplation the two constitute 
one and the same thing. In either event the charge was 
that he took the property from the person. What prep- 
aration is there which the defendant could have made if 
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the indictment had simply charged that the taking was 
from the person or had simply charged that it was from 
the custody and in the presence of the party robbed or had 
charged that it was from the person und in the presence 
and custody, which he could not make to meet the present 
indictment? We cannot imagine any substantial and 
satisfactory answer that can be made to this question. 
As well say that the constitutional provision as to his 
being informed of the nature and cause of the accusation 
would not have been satisfied by an indictment which 
charged that the taking was either from the left pocket 
ov from the right pocket of the coat of the party robbed 
or which charged that the taking was either from his left 
hand or from his right hand or which charged that the 
taking was from a table upon which his hand rested or 
from the floor immediately adjacent to one of his feet. In 
a highly technical sense, perhaps, it could be said that the 
accused would be left in some doubt as to what the 
charge against him was, but in no practical, common- 
sense, just way of viewing the matter could it properly be 
said, consistently with the ordinary every-day use of the 
English language, that he was left in any doubt or that 
he was prejudiced in the preparation of his defense. The 
constitutional provisions involved were, it is true, made 
primarily for the protection of innocent persons accused 
of crime, but like other written laws they must receive 
a reasonable interpretation which shall not wholly ignore 
the rights of the community in which the accused person 
lives,—the rights, in other words, of other innocent per- 
sons who are entitled to live in the same community in 
peace and safety. 

Article V of the amendments to the Constitution does 
not require adherence to the common law forms of indict- 
ment in anything other than matters of substance, With 
respect to mere matters of choice of words or of forms or 
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with respect to immaterial things, a departure from the 
common law forms is not inhibited. Brown v. People, 
29 Mich. 231, 233-236. 

In Slover v. Territory, 5 Okl. 506, 510, the court held 
that the indictment which charged a taking (in a robbery 
case) *from the person or immediate presence of" the 
party robbed *can mean nothing" and did *not apprise the 
defendant against what he is to defend himself," that *the 
allegations of the essentials of the offense" were “in the 
disjunctive” and that the indictment was “bad for uncer- 
tainty.” With this we cannot agree, for the reasons above 
stated. It should be added that the opinion in that ease 
does not upon its face disclose that the synonymous char- 
acter of the two expressions used in the indictment was 
considered by the Oklahoma court or was called to its 
attention. 

Another assignment is that it is not alleged in the 
indictment that the taking was with intent to steal. It is 
alleged that the taking was “without the consent and 
against the will" of the party robbed and that the de- 
fendant “feloniously and by force and violence did rob, 
steal, take and carry away" the money in question. Our 
siatutory definition of robbery is that it consists of “the 
stealing of a thing from the person of another or from his 
custody in his presence, by force or putting him in fear." 
The charge as stated in the indictment follows the word- 
ing of the statute. The language used sufficiently charges 
and imports a taking with intent to steal. The word 
"steal" and the word “feloniously” necessarily carry this 
meaning. “The word ‘feloniously’ used in the body of the 
indictment, in a legal sense, means, ‘done with intent to 
commit crime. Its use in an indictment has uniformly 
been held to be a sufficient averment of the intent neces- 
sary to constitute the crime." State v. Switzer, 38 Nev. 108, 
109. “It is urged that there is a failure to set forth facts 
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showing intent to rob, steal and purloin. * * * The 
words that defendants did wilfully, unlawfully and felo- 
niously rob are sufficient." Vane v. United States, 254 
Fed. 32, 34. See also Felton v. United States, 96 U. S. 
699, 702. 

The third assignment above noted likewise cannot be 
sustained. R. L., Sec. 3905, provides that “in order to 
constitute robbery, the force must be used, or the fear 
excited or taken advantage of, to prevent or overcome 
resistance, or to prevent or hinder the escape of the party 
robbed, or to prevent the conveying away, securing or 
guarding the subject of the larceny from being taken, or 
to induce the party robbed to surrender the same, or to 
prevent detection of the crime.” The indictment charges 
that the defendant was armed with a revolver “with 
intent in him, the said” defendant, “if resisted, to kill or 
maim or wound or inflict other severe corporal injury 
upon” the party robbed and that being so armed he “did 
make an assault and the said” defendant “in bodily fear 
and danger of his life then and there did put." This is 
a sufficient charge that the force was used to put in fear 
and to overcome resistance if necessary. 

All the assignments of error have been considered. The 
judgment appealed from is affirmed. 

C. S. Davis (R. J. O'Brien and Brown, Cristy & Daris 
on the brief) for plaintiff in error. 

H. E. Stafford, First Deputy City and County Attorney 
(W. H. Heen, City and County Attorney, with him on the 
brief), for the Territory. 

DISSENTING OPINION OF PETERS, C. J. 

I respectfully dissent. I refrain, however, from ex- 
pressing my reasons as my conclusions involve questions 
of importance which the majority have found unnecessary 
to determine and which if, and when, decided should be 
open to discussion by all the members of the court. 
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MRS. BARBARA C. CAMPSIE, WIDOW OF EDWIN 
D. CAMPSIE, DECEASED, v. CATTON, NEILL 
& COMPANY, LIMITED. 
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HoN. F. ANDRADE, JUDGE. 


ARGUED NOVEMBER 17, 1922. DECIDED JANUARY 29, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


MASTER AND SERVANT—-Workmen's Compensation Act—compensation for 
maritime injuries. 

The right of compensation under the Workmen’s Compensation 

Act is not ex delicto and the jurisdiction of the industrial accident 

board and the appropriate territorial courts to enforce such right 

in the case of maritime injuries depends primarily upon the char- 

acter of the contract in the performance of which the workman 

was injured and not upon the locality at which the injury was 
occasioned. 


SAME—same—compensation for maritime injuries in performance of 
nonmaritime contract. 


Where the contract, in the performance of which the workman 
is injured, is nonmaritime the industrial accident board and the 
appropriate territorial courts have jurisdiction to award compen- 
sation even though such injury was occasioned while the work- 
man was incidentally engaged in maritime work aboard a ship 
lying in navigable waters of the United States. 


ADMIRALTY—nonmaritime contract. 


A nonmaritime contract of employment is not rendered mari- 
time by the incidental feature of occasional maritime work per- 
formed thereunder. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting. ) 


The widow of the late Edwin D. Campsie applied to the 
industrial accident board of the City and County of Hono- 


lulu on behalf of herself and her two minor children for 
47 E 


738 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


compensation under the provisions of the local Workmen's 
Compensation Act (Act 221, S. L. 1915 as amended), 
claiming that her husband while in the employ of Catton, 
Neill & Company, an Hawaiian corporation, received per- 
sonal injuries by accident arising out of and in the course 
of such employment, from which he died. The employer 
resisted the application, appeared specially before the 
industrial accident board and denied the jurisdiction of 
said board to award compensation upon the following 
grounds: 


*(1) That Act 221 of the Session Laws of 1915, Terri- 
tory of Hawaii, as amended, namely the Workmen’s Com- 
pensation Act, does not apply because the deceased, Edwin 
D. Campsie, was engaged in interstate commerce on board 
a vessel engaged at the time in interstate commerce, and 
in navigable waters in Honolulu harbor. 

*(2) That the injury was one with respect to which 
Congress may establish, and has established, a rule of lia- 
bility, and therefore said Act, said Workmen's Compensa- 
tion Act, has no application. 

“(3) That said Act is unconstitutional as it constitutes 
a regulation of and burden upon commerce among the sev- 
eral states, in violation of Article 1, Sec. 8 of the Consti- 
tution of the United States. 

“(4) That said Act is unconstitutional in that it vio- 
lates Article 8, Sec. 2 of the Constitution of the United 
States, conferring exclusive admiralty jurisdiction upon 
the courts of the United States.” 

At the close of the hearing before the industrial accident 
board the employer moved for judgment upon all the 
grounds raised by its plea to the jurisdiction and the fol- 
lowing additional grounds: 

“(5) That said Act is unconstitutional in that it is in 
conflict with the Judiciary Acts and the Judicial Code by 
which the District Courts of the United States are given 
exclusive original cognizance of all civil causes of admi- 
ralty and maritime jurisdiction. 

“(6) That said Act does not apply because the Judi- 


CAMPSIE v, CATTON, NEILL & CO., 26 Haw. T37. 739 
Opinion of the Court. 


ciary Act and the Judicial Code as adopted by Congress 
gives to the District Courts of the United States exclusive 
original cognizance of all civil causes of admiralty and 
maritime jurisdiction.” 

The industrial accident board awarded compensation. 
The employer appealed to the first circuit court. Upon 
application by the appellant for a stay of proceedings the 
circuit court pursuant to the powers vested in it by the 
provisions of section 2511, R. L. 1915, as amended, re- 
served to this court two questions of Jaw and reported 
therewith as a part of the cause a statement of facts 
agreed upon by the parties. Such portion of the stipula- 
tion of facts as is material to our purposes is as follows: 


“One Edwin D. Campsie put in an application for em- 
ployment with Catton, Neill & Company, Limited, on Feb- 
ruary 6, 1920, and a few days thereafter was regularly 
employed by said Catton, Neill & Company, Limited, an 
Hawaiian corporation, as a machinist and floor worker, 
and remained in such employment up to the time of his 
death. The said Catton, Neill & Company, Limited, were 
then, and are now engaged in foundry work, carrying on 
machine shops, the buying and selling of machinery, elec- 
trical works and general repair works dealing with 
machines, engines, etc., repairs to engines and machinery 
including marine repairs, and their principal business is 
in the building and repair of sugar machinery. Most of 
Mr. Campsie’s time was spent working in the shops of the 
Company situated in Honolulu, but occasionally he would 
go out and help install a sugar mill or go on board a boat 
to perform some repair. 

“The steamship ‘Hawkeye State,’ a large ocean going 
vessel, owned by the United States Government and allo- 
cated to the Matson Navigation Company, came into the 
port of Honolulu, a few days prior to March 30, 1922, 
from the port of San Francisco, and on March 30th was 
lying at a dock in Honolulu harbor in navigable waters. 

“The said steamship was at the time of the injury de- 
scribed herein, in the then Baltimore-San Francisco-Hono- 
lulu-San Francisco-Baltimore run, and prior to said 
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March 30th had arrived from San Francisco, and on 
March 30th was lying at a dock in Honolulu harbor in 
navigable waters. A few days afterwards it left Honolulu 
on its return trip to San Francisco and Baltimore on its 
regular run. 

“Having found it necessary to make some repairs upon 
the steamship, Catton, Neill & Company, Limited, were 
engaged by Castle & Cooke, Limited, as agents of Matson 
Navigation Company, a California corporation, to make 
these repairs. One of such repairs was to a feed pump, 
and on the 30th day of March, 1922, Mr. Edwin D. Camp- 
sie went on board the steamship ‘Hawkeye State’ while she 
lay at the dock in Honolulu, to make certain repairs to the 
feed pump on the steamer, and while making such repairs 
was severely burned by steam escaping from said feed 
pump, as a result of which he died the next day. At the 
time of the injury he was a regular employee of said Cat- 
ton, Neill & Company, Limited, and was working for said 
Catton, Neill & Company, Limited, in the course and scope 
of his employment, and the injury arose out of the scope 
of his employment.” 

The questions reserved are as follows: 

*(1) Is the Industrial Accident Board of the City and 
County of Honolulu ousted of jurisdiction under the facts 
herein set forth? 

“(2) Is Act 221 of the Session Laws of 1915 as amend- 
ed unconstitutional either in whole or in part under the 
facts herein set forth?” 

The legislative power of the Territory extends to all 
righiful subjects of legislation not inconsistent with the 
Constitution and laws of the United States locally ap- 
plicable. (Organic Act, Nec. 55.) Provision for compen- 
sation to injured workmen or their dependents occasioned 
by accident arising out of or in the scope of the workmen's 
employment is a rightful subject of legislation. 

Have the industrial accident board and the appropriate 
courts of the Territory jurisdiction of the application in 
the instant case or is the widow’s sole remedy in ad- 
miralty, jurisdiction to which was granted to the federal 
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judiciary by the provisions of section 2 of Article III 
of the Constitution and exclusive original jurisdiction 
over which was vested by the Congress of the United 
Siates in the district courts of the United States, saving 
to suitors, however, in all cases “the right of a common- 
law remedy where the common law is competent to give 
it, and to claimants the rights and remedies under the 
workmen’s compensation law of any State?” See U. S. 
Rev. Stat. Sec. 563(8) ; Jud. Code Sec. 24(3) ; U. S. Rev. 
Stat. Sec. 711(3); Jud. Code Sec. 256(3) ; 36 Stat. L. 
1087, 1091, 1161, Ch. 231, Amendment Oct. 6, 1917, 40 
Stat. L. Ch. 97. The Act of Congress of June 10, 1922, 
further amending sections 24 and 256 of the Judicial Code 
can have no retroactive effect and is not considered. 

In actions ez delicto for maritime injuries the locality 
al which the injuries were received controls jurisdiction. 
But the enforcement of the right to compensation under 
the Workmen's Compensation Act is not ex delicto. The 
right does not depend upon the fault of the employer nor 
is it in redress of a private wrong. It is purely statutory. 
Berton v. Tietjen & Lang Drydock Co., 219 Fed. 163, 767. 

Some courts have characterized the right to compensa- 
tion as contractual; others as quasi-contractual accord- 
ingly as the act under consideration was elective or com- 
pulsory. We prefer to consider it in a class by itself en- 
forceable eo nomine under the provisions of the saving 
clauses of the Judicial Code as amended by the Act 
of October 6, 1917 (40 Stat. L. 395, Ch. 97). So con- 
sidered the provisions of the compensation act apply in 
the event of injury to a workman injured while working 
on a ship lying in navigable waters of the United States 
accordingly as his contract of employment was maritime 
or nonmaritime. If maritime the Workmen's Compensa- 
tion Act, within the meaning of the case of So. Pac. Co. 
v. Jensen (1917), 244 U. S. 205, 216, does not apply as 
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it “contravenes the essential purpose expressed by an 
Act of Congress” (exclusive jurisdiction in United States 
district courts in admiralty) “or works material preju- 
dice to the characteristic features of the general maritime 
law or interferes with the proper harmony and uniformity 
of that law in its international and interstate relations.” 
If nonmaritime the Workmen’s Compensation Act would 
apply within the meaning of the case of Grant Smith- 
Porter Ship Co. v. Rohde, 257 U. 8. 469, 476, for the 
reason that “under such circumstances regulation of the 
rights, obligations and consequent liabilities of the parties, 
as between themselves, by a local rule would not neces- 
sarily work material prejudice to any characteristic fea- 
ture of the general maritime law, or interfere with the 
proper harmony or uniformity of that law in its interna- 
tional or interstate relations.” 

The antithesis of the major premises of the Jensen and 
Rohde cases is the controlling distinction. In the Jensen 
case the court said at page 217: “The work of a stevedore 
in which the deceased was engaging was maritime in its 
nature; his employment was a maritime contract; the 
injuries which he received were likewise maritime; and 
the rights and liabilities of the parties in connection 
therewith were matters clearly within the admiralty 
jurisdiction.” In the Rohde case the court said at pages 
475, 476, 477: “The contract for constructing ‘The Ahala’ 
was non-maritime, and although the incompleted struc- 
ture upon which the accident occurred was lying in navi- 
gable waters, neither Rohde’s general employment, nor 
his activities at that time had any direct relation to navi 
gation or commerce. * * * Here the parties con- 
tracted with reference to the state statute; their rights 
and liabilities had no direct relation to navigation, and 
the applieation of the local law cannot materially affect 
any rules of the sea whose uniformity is essential." 
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This differentiation, depending as it does upon the 
maritime or nonmaritime nature of the contract of em- 
plovment in the performance of which the servant is 
injured, is not an arbitrary one but is based upon reason 
and results from the implied legal incidents of the rela- 
tion of master and servant. In the absence of express 
specific stipulations limiting the respective rights and 
liabilities of the parties to a contract of employment the 
general substantive rules of law defining those rights 
and liabilities control. In other words, the parties create 
the relation of master and servant and the law does the 
rest. Different rules of law, however, apply accordingly 
as the subject-matter of the contract is maritime or non- 
maritime. 

In the instant case we are concerned only with the re- 
spective rights and liabilities of employer and employe in 
respect to an injury received by the employe arising out 
of and in the course of his employment, and the difference 
between the rights and liabilities of the parties where on 
the one hand the injury is received by the employe in the 
performance of a maritime contract and where on the 
other hand the injury is received in the performance of a 
nonmaritime contract is sufficient to indicate the reason 
for the distinction and the holding that in the former 
case the implied legal incidents of the common law meas- 
wing such rights and liabilities control. 

Take the simple case of a mariner’s contract. In the 
absence of express special stipulations limiting the re- 
spective rights and liabilities of the parties to the contract 
there immediately attaches to the relation the implied 
legal incidenis of the maritime law, and in the event of 
injury to the mariner his rights as well as the liability 
of the master are governed by the maritime law irre- 
spective of the forum in which the same may be asserted. 

“The contract of a seaman is maritime and has written 
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into it those peculiar features of the maritime law that 
were considered in the case of The Osceola, supra, * * *." 

Chelentis v. Luckenbach S. S. Co., 243 Fed. 536, 537. 

The peculiar features considered in The Osceola, 189 
U. S. 158, 175, are as follows: 

“1. That the vessel and her owners are liable, in case a 
scaman falls sick, or is wounded, in the service of the 
ship, to the extent of his maintenance and cure, and to his 
wages, at least so long as the voyage is continued. 

“2. That the vessel and her owner are, both by English 
and American law, liable to an indemnity for injuries 
received by seamen in consequence of the unseaworthiness 
of the ship, or a failure to supply and keep in order the 
proper appliances appurtenant to the ship. Scarff v. Met- 
calf, 107 N. Y. 211. 

“3. That all the members of the crew, except perhaps 
the master, are, as between themselves, fellow servants, 
and hence seamen cannot recover for injuries sustained 
through the negligence of another member of the crew 
beyond the expense of their maintenance and cure. 

“4. That the seaman is not allowed to recover an indem- 
nity for the negligence of the master, or any member of 
the crew, but is entitled to maintenance and eure, whether 
the injuries were received by negligence or accident." 

Some of these rules of liability were unknown to the 
common law; others are modifications of the common law 
to fit maritime conditions. 

Take the case of a laborer employed by a stevedore 
under contract by the latter to load cargo aboard a ship. 
The laborer while on the ship is injured through the 
negligence of those in charge of her; the laborer sues 
the ship for damages and the defense among others is 
contributory negligence. Under the admiralty law con- 
tributory negligence is not an absolute defense as at com- 
mon law. 

The United States Supreme Court in the case of The 
Max Morris, 131 U. S. 1, 14, said: “Contributory negli- 
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gence in a case like the present should not wholly bar 
recovery. There would have been no injury to the libel- 
lant but for the fault of the vessel; and while on the one 
hand the court ought not to give him full compensation 
for his injury, where he himself was partly in fault, it 
ought not on the other hand to be restrained from saying 
that the fact of his negligence should not deprive him of 
all recovery of damages. As stated by the district judge 
in his opinion in the present case, the more equal distribu- 
tion of justice, the dictates of humanity, the safety of life 
and limb and the public good will be best promoted by 
holding vessels liable to bear some part of the actual 
pecuniary loss sustained by the libellant in a case like 
the present where their fault is clear, provided the libel- 
lant’s fault, though evident, is neither wilful nor gross 
nor inexcusable and where the other circumstances pre- 
sent a strong case for his relief. We think this rule is 
applicable to all like cases of maritime tort founded upon 
negligence and prosecuted in admiralty, as in harmony 
with the rule for the division of damages in cases of col- 
lision. The mere fact of the negligence of the libellant 
as partly occasioning the injuries to him, when they also 
occurred partly through the negligence of the officers of 
the vessel, does not debar him entirely from a recovery.” 
See also Imbrovek v. The Hamburg-American Steam 
Packet Co., 190 Fed. 229, 232. 

This inclusion in a maritime contract of the incidents 
- of the maritime law is referred to in Watts v. Camors, 115 
U. S. 358, at page 362, where the court said: “If it is con- 
sidered as depending upon the intent of the parties, as 
manifested by their written contract, the performance 
of that contract is to be regulated by the law which they 
must be presumed to have had in view when they 
executed it.” 

This same thought is emphasized in the case of Union 
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Fish Co. v. Erickson, 248 U. S. 308, 313. There Erickson 
contracted orally at San Francisco, State of California, 
to work as a master mariner upon a ship of the libellee 
in waters adjacent to the District of Alaska. In an 
action by him in admiralty for a breach of his contract 
hy his employer the libellee plead the statute of frauds of 
the State of California. The admiralty law contains no 
provision requiring a mariner's contract to be in writing 
and the defense was disallowed. The court said: “The 
parties must be presumed to have had in contemplation 
the system of maritime law under which it was made." 

On the other hand, the parties to an ordinary common- 
law contract for personal service impliedly contraet in 
respect to the local law. Under the local law, prior to the 
passage of the Workmen's Compensation Act, the fellow- 
servant rule and the defense of contributory negligence 
applied. The rights and liabilities of the respective 
parties were governed by the common law except as abro- 
gated, adopted or modified by local statute. Since the 
enactment of the Workmen's Compensation Act the terms 
of that act are “written into" the general common-law 
contract of employment and the parties are presumed 
to have contracted in contemplation thereof. 

A comparison is drawn between the common-law and 
admiralty liability of the master in the case of Chelentis 
v. Luckenbach S. S. Co., supra, at page 537, where the 
court said: “If a seaman who had been locked up or put 
in irons for disobedience of orders were to sue the master 
for damages in a court of common law, he could not 
recover like a shore servant, such as a cook or chauffeur, 
who had received the same treatment. So a seaman 
bringing suit in a common-law court for personal injuries 
could recover, even if guilty of contributory negligence, 
although a shore servant suing in the same court eould 
not; and a seaman suing in a common-law court for per- 
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sonal injuries, could recover (except in the case of unsea- 
worthiness of the vessel or failure to give proper care 
and medical attention) only wages to the end of the voy- 
age and the expenses for maintenance and cure for a 
reasonable time thereafter, whereas in a similar case a 
shore servant would be entitled to recover full indemnity. 
Therefore, by virtue of the inherent nature of the sea- 
man’s contract, the defendant's negligence and the 
plaintiff’s contributory negligence were totally immaterial 
considerations in this case; the sole question for the jury 
to determine being whether the plaintiff was entitled to 
recover because he had not received from the defendant 
his wages to the end of the voyage and the expense for his 
maintenance and cure for a reasonable time thereafter.” 
On appeal (247 U. S. 372, 382) the Supreme Court of 
the United States said: “The work about which petitioner 
was engaged is maritime in its nature; his employment 
was a maritime contract; the injuries received were like- 
wise maritime and the parties’ rights and liabilities were 
matters clearly within the admiralty jurisdiction. * * * 
And unless in some way there was imposed upon the own- 
ers a liability different from that prescribed by maritime 
law, petitioner could properly demand only wages, main- 
tenance and cure.” 

Obviously in the Rohde case the fact that the contract 
of employment was a common-law nonmaritime contract 
impelled the court to hold that the parties did not con- 
tract in respect to the maritime law but in respect to the 
local law, including the Workmen’s Compensation Act. 
The decision in the Rohde case is epitomized in the 
language of the court found on page 477: “Here the 
parties contracted with reference to the state statute; 
their rights and liabilities had no direct relation to navi- 
gation and the application of the local law cannot mate- 
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rially affect any rules of the sea whose uniformity is 
essential." 

That the Oregon Workmen's Compensation Aet, inter- 
preted in the Rohde case, is elective, and the territorial 
Workmen's Compensation Act compulsory, is immaterial. 
The United States Supreme Court in the Rohde case did 
not stress the elective features of the statute. We see 
no reason for any distinction. The California supreme 
court in the case of Los Angeles Ship Building & Dry- 
dock Co. v. Industrial Accident Commission of California, 
207 Pac. 417, saw none. The California Workmen's Com- 
pensation Act is compulsory. Under facts similar to 
those in the Rohde case that court held that the contract 
of employment being nonmaritime, the local law by reason 
of the relation of the parties became implied incidents 
of the employment and measured their respective rights 
and liabilities. The court said: “Nor is it a matter of 
moment that the state compensation act be either elective 
cr compulsory. Where, as in the Jensen, Walker and 
Slewart cases, the servant is injured while performing 
work of a maritime nature, or while employed under à 
maritime contract, the parties must be deemed to have 
contracted with each other in contemplation of the gen- 
eral system of maritime law and with the knowledge that 
their respective rights and liabilities would be measured 
and defined by that law. And since it was the design of 
the federal Constitution to preserve a proper harmony 
and uniformity in the maritime law it follows that where 
work is performed under a maritime contract no state has 
power to abolish the well-recognized maritime rules con- 
cerning the measure of recovery and substitute therefor 
the indemnity that is afforded by a workmen's compensa- 
tion act. But where, as in the case before us, the contract 
of employment is nonmaritime and the work is not of a 
maritime character the Workmen's Compensation Law 
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fastens upon the relation of employer and employee the 
obligation to compensate for injuries received in the course 
of employment” (citing cases). “The contract being non- 
maritime the parties must be deemed to have entered into 
it with the knowledge that the law has attached to their 
relation of master and servant an obligation to pay the 
statutory compensation for any injury which may be re- 
ceived in the course of the employment. * * * But 
though the parties do not contract to create the rights 
and liabilities which are prescribed by the statute, never- 
theless if their contract be nonmaritime, as in the instant 
case, there is no reason why it may not be deemed to have 
been entered into with reference to the state statute— 
with a knowledge that to the relation of master and 
servant which is created by the contract the law attaches 
as an incident to that status an obligation to compensate 
for injuries received in the course of the employment.” 

So, after all, whether the rights of the parties creating 
the relation of master and servant are to be determined 
by the admiralty law or the local law depends upon 
whether or not the contract creating that relation in the 
first instance is maritime or nonmaritime. 

A maritime contract is defined as one concerning trans- 
portation by sea or relating to navigation or maritime em- 
ployment; it must be one of navigation and commerce on 
navigable waters. 1 C. J. title “Admiralty,” Sec. 67, p. 
1266. “It is not enough that the service which sprang 
from the contractural relation be performed on water or 
even that it be done on board and for the benefit of a 
vessel which is afloat.” Jd. 


“It is not enough that the service which sprang from 
the contractual relation be performed on water or even 
that it be done on board and for the benefit of a vessel 
which is afloat. These are not the exclusive tests. The 
service arising from the contract must be of a maritime 
character and, I might add, not nominally, but substan- 
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tially, so. The expression ‘maritime character’ or ‘nature’ 
is held to mean any act which contributes to the naviga- 
tion of the vessel, presently or prospectively.” 

The Sirius, 65 Fed. 226, 228. 

“The subject-matter of the contract—the substantial 
object and end—must pertain to navigation or be connect- 
ed with transactions performed by vessels on the sea to 
become maritime in its nature and be clothed with the 
privilege of a remedy in admiralty courts; and it appears 
to me that an agreement acquires this maritime quality 
only when the matters performed or entered upon under 
it pertain to the fitment of a vessel for navigation, aid and 
relief supplied her in preparing for and conducting a voy- 
age, or the freighting or employment of her as the instru- 
ment of a voyage. Collateral contracts with or assistance 
by services or advances to an owner or master, incident- 
ally benefiting a voyage, acquire no special property there- 
by which renders them maritime.” 

Cox v. Murray, Fed. Cas. No. 3304 (v. 6, p. 681). 

Within this definition the contract of employment as 
between the deceased and Catton, Neill & Company was 
clearly nonmaritime. The particular business of the 
employer was the “building and repair of sugar machin- 
ery"—work to be done on land and in no way connected 
with transportation, navigation, maritime employment or 
commerce on navigable waters. The deceased was given 
employment over a year before the accident occurred as 
a machinist and floor-worker in its machine shops—simi- 
larly nonmaritime work. No specific stipulations limiting 
the rights or liabilities of the parties in respect to their 
relation as master and servant appear. They created the 
relation. The law does the rest. Did the law maritime 
or the local law, including the local Workmen’s Com- 
pensation Act, become by implication the measure of their 
respective rights and liabilities? The answer inevitably 
is that the local law attached. 

Nor is it material that deceased occasionally performed 
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maritime service. It is conceivable that the deceased 
during the course of his employment might have per- 
formed work in the shop under his employer’s maritime 
contract. Under that state of the case it certainly can- 
not be said that in respect to that particular work the 
deceased was in the performance of a maritime contract 
and the liability of injury to him in the performance of 
such work should be measured by the maritime law, while 
any injury that should happen to him in the performance 
of his other work should be measured by the local law. 
No less so, as here, where the injury occurred aboard 
ship. In either case maritime service would be merely 
incidental to a common-law contraet of employment and 
the measure of the rights and liabilities of the respective 
parties would be according to the local law. The original 
contract of employment of the deceased continued until 
notice by either the deceased or the employer to the other 
of its termination and it was in full force and effect with 
all its legal incidents at the time of the accident. 

To say that the contract was severable and each day, 
or even each job, accordingly as the work in which the 
deceased was engaged, was maritime or nonmaritime 
creating a new contract with different legal incidents, 
would be to fly in the face of the authorities that hold 
that in order to invoke admiralty jurisdiction the contract 
soughi to be enforced must not alone be maritime but 
purely maritime. The Belfast, T Wall. 624, 637; The 
Pennsylvania, 154 Fed. 9, 12; The Zillah May, 221 Fed. 
1016; Plummer v. Webb, Fed. Cas. No. 11,233 (v. 19, pp. 
891, 894); Turner v. Beacham, Fed. Cas. No. 14,252 
(v. 24, p. 346) ; Rhederci A. Gesellschaft Oceana v. Clutha 
Shipping Co., 226 Fed. 339; St. Paul Fire & Marine Ins. 
Co. v Birrell, 164 Fed. 104; The Sarah E. Kennedy, 29 
Fed. 264; The Ilumboldt, 86 Fed. 351. 

There are many cases to be found in which the courts 
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have characterized the contract sought to be enforced as 
maritime and have entertained jurisdiction thereof al- 
though attached thereto were common-law incidents. For 
instance, in Domenico v. Alaska Packers’ Assn. 112 Fed. 
534, 556, where the principal subject of the contract upon 
the part of the libellants was for rendition of services as 
fishermen at Pyramid harbor but it included work in the 
cannery on shore in preserving fish caught by them and 
also the labor of placing the fish on board a vessel for 
transportation elsewhere, the court held: “The contract 
ix, however, maritime in its nature. The fact that while 
engaged in fishing at Pyramid Harbor the libelants slept 
on shore, and mended their nets and cared for the fish 
on shore, and that this was contemplated by the contract, 
does not make it any the less a maritime contract which 
a court of Admiralty has jurisdiction to enforce," in 
Evans v. The N. Y. & P. S. S. Co., 145 Fed. 841, where 
the admiralty court took jurisdiction although a storage 
contract was incidental to the contract for transportation 
of the goods stored by water, and in Rosenthal v. The 
Louisiana, 31 Fed. 264, where a contract of affreightment 
contained an incidental stipulation for insurance. Ob- 
viously the converse is equally true that where a non- 
maritime contract contains incidental maritime features 
the contract is essentially nonmaritime and the courts of 
admiralty are without jurisdiction thereof. 

A mere incidental maritime service does not convert 
a nonmaritime contract into a maritime contract. In the 
case of McBride v. Standard Oil Co. of New York, 188 
N. Y. S. 90, the employer was engaged in the business of 
distributing petroleum and its products; the deceased em- 
ploye was employed as a chauffeur in connection with 
such business; he had driven a car to a dock to procure 
some barrels of gasoline from a barge alongside the 
dock; while standing on the side of the barge the emplove 
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was injured. On that state of facts the employer con- 
tended that the work which the deceased was doing was 
maritime in its nature and that the state industrial com- 
mission for that reason was without jurisdiction to award 
compensation to his widow. The court said: “The duties 
of a chauffeur in the nature of things pertain to the land 
and not to water. The work of the deceased at the 
barge was merely incidental to his general duties as such 
chauffeur and had nothing otherwise to do with the 
barge.” 

In the case of Berton v. Tietjen & Lang Drydock Co., 
supra, conflict arose between the state courts under the 
Workmen’s Compensation Act and the federal court in 
admiralty in respect to the claim for compensation for 
injuries received by a workman while employed on a tug 
in a floating drydock floating upon navigable waters. The 
facts disclosed that the injured workman at the time of 
the accident was, and for some time prior thereto had 
heen, employed as a machinist in connection with non- 
maritime work. The court held that the claimant’s con- 
tract was nonmaritime and that the local Workmen’s 
Compensation Act applied, using the following language 
found on page 768: “The plaintiff was not a seaman or 
one engaged to carry out a maritime enterprise. He was 
a machinist and his relation to the vessel, in the repair 
of which he was engaged, was but incidental to his gen- 
eral employment as a machinist. The contract of hiring 
was essentially of a common-law nature and what was 
done by the plaintiff at the time of his injurv was merely 
an incident to his employment. * * * Neither the 
contract of hiring in the instant case, nor the obligation 
annexed to it by the New Jersey statute, is maritime 
(Insurance Co. v. Dunham, 78 U. S. (11 Wall.) 1, 20 L. 
Ed. 90), and neither is subject to the exclusive control 
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the whole contract is maritime that a court of admiralty 
lakes jurisdiction” (civing cases). 

“All nonmaritime contracts must be considered as made 
in contemplation of existing state law, including Work- 
men’s Compensation Acts, and injuries sustained under 
such contracts will be governed by such local law, whether 
occurring upon land or water.” 

See Cal. Law Review (Sept. 1922) p. 525. See also Har- 
vard Law Review (Apr. 1922) p. 748. 

In the instant case the contract of employment created 
the common-law relation of master and servant in respect 
to a nonmaritime service. That the servant as an inci- 
dent of such employment occasionally performed maritime 
work and at the time of his injury was so engaged is im- 
inaterial. His contract was not thereby converted into 
a maritime contract. It remained nonmaritime. 

For the reasons announced the questions reserved are 
answered in the negative. 

U. E. Wild (Smith & Wild on the brief) for claimant. 

A. L. Castle (Robertson & Castle on the brief) for de- 


fendant. 
DISSENTING OPINION OF PERRY, J 


One Edwin Campsie, an employee of Catton, Neill & 
Co., Ltd., while engaged in repairing the feed-pump on 
the ocean-going steamship “Hawkeye State” then lying 
at a dock in the harbor of Honolulu, in navigable waters, 
and during a call of that ship for the purpose of loading 
and unloading freight and passengers, was injured by 
escaping steam and died as a result of these injuries. His 
widow, for herself and on behalf of their children, there- 
upon instituted proceedings before the industrial accident 
board of the City and County of Honolulu for the re 
covery of compensation for his death in accordance with 
the terms of what is generally known as the Workmen's 
Compensation Act of the Territory of Hawaii. The board 
awarded compensation to the petitioners. From that 
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award an appeal was noted to the circuit court of the 
first circuit and the latter tribunal reserves to this court 
the question of whether the petitioners may recover under 
the Workmen's Compensation Act or whether they are 
limited to such remedy as is available to them in a court 
of admiralty. In my opinion they cannot lawfully re- 
cover under the Workmen’s Compensation Act. It will 
serve no useful purpose to set forth my views at length. 
I shall endeavor to state them briefly. 

The ultimate question is, as it seems to me, whether, 
under the particular circumstances of this case, the 
Workmen’s Compensation Act of this Territory conflicts 
with Article III, Section 2, of the Constitution, which pro- 
vides that “the judicial power shall extend * * * to 
all cases of admiralty and maritime jurisdiction” or with 
Article I, Section 8, of the Constitution (Congress may 
make necessary and proper laws for carrying out granted 
powers) or with the general maritime law recognized by our 
admiralty courts or with any act of Congress relating to 
that law. (The Judiciary Act of 1789, Sec. 9, granted to 
United States district courts “exclusive original cogni- 
zance of all civil causes of admiralty and maritime juris- 
diction * * *, saving to suitors, in all cases, the 
right of a common-law remedy, where the common law is 
competent to give it." This provision was carried into 
the Revised Statutes—Secs. 563 and T711—and thence 
into the Judicial Code—clause 3, Secs. 24 and 256. The 
saving clause remained unchanged until the statute of 
October 6, 1917, added *and to claimants the rights and 
remedies under the workmen's compensation law of any 
state.") If it does it is invalid to that extent and the 
petitioners must be left to their remedy in admiralty; 
if it does not, recovery may be had under the compensa- 
tion law. All of the recent decisions of the Supreme 
Court of the United States make this the test. 
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In So. Pac. Co. v. Jensen, 244 U. S. 205, the injured 
person was a stevedore engaged at the time of the injury 
in moving cargo with the aid of an electrical conveyor on 
board of a ship in commission lying in navigable waters. 
Ii was a case of injury to a person engaged in maritime 
service; the tort was purely maritime and the contract 
out of which the tort arose was likewise purely maritime. 
The Supreme Court of the United States held that under 
those circumstances the compensation law of the State 
of New York was not enforceable, holding that if the 
legislation under consideration “contravenes the essential 
purpose expressed by an act of Congress or works mate- 
rial prejudice to the characteristic features of the general 
maritime law or interferes with the proper harmony and 
uniformity of that law in its international and interstate 
relations" it is not valid and that “this limitation, at the 
least, is essential to the effective operation of the funda- 
mental purposes for which such law was incorporated 
into our international laws by the Constitution itself." 
It held more particularly that the New York statute 
“conflicts with the Constitution and to that extent is in- 
valid." The petitioners were not permitted to recover 
under the workmen's compensation law. The court fur- 
ther said that in so deciding, *the work of a stevedore 
in which the deceased was engaging is maritime in its 
nature; his employment was a maritime contract; the 
injuries which he received were likewise maritime; and 
ihe rights and liabilities of the parties in connection 
therewith were matters clearly within the admiralty 
jurisdiction.” 

In State Industrial Commission of New York v. Norden- 
holt, decided by the Supreme Court of the United States 
on May 29, 1922, advance sheets No. 625, the court said 
that “the liability of the employer for damages on account 
of injuries received on shipboard by an employee under 
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a maritime contract is matter within the admiralty juris- 
diction.” 

In Grant Smith-Porter Company v. Rohde, 257 U. 8. 
169, the libellant received injury while at work on a par- 
tially completed vessel lying at a dock in navigable 
waters. His employer, the Grant Smith-Porter Ship Co., 
at and prior to the time of libellant's injury, was engaged 
in constructing steam vessels for the United States gov- 
ernment. One of these was the steamer *Ahala." Prior 
to the injuries the “Ahala” had been launched into navi- 
gable waters but although substantially completed was 
not yet ready for delivery and the work upon which 
Rohde was engaged pertained to the construction of the 
vessel by the respondent company. He was engaged in 
constructing a bulkhead enclosing certain tanks in the 
vessel. The court held that the vessel, because it was not 
yet completed, was not a ship within the meaning of the 
maritime law and that “the contract for constructing 
‘The Ahala’ was non-maritime, and, although the incom- 
pleted structure upon which the accident occurred was 
lying in navigable waters, neither Rohde's general em- 
ployment nor his activities at the time had any direct 
relation to navigation or commerce." (That *the rule 
that contracts for construction of ships are non-maritime 
and not within the admiralty jurisdiction applies to con- 
tracts for the work and material necessary to finish a 
partly constructed vessel which has been launched," see 
The Thames Towboat Co. v. The Francis McDonald, 254 
U. S. 242.) The court reaffirmed that “the general 
doctrine that in contract matters admiralty jurisdiction 
depends upon the nature of the transaction and in tort 
matters upon the locality, has been so frequently asserted 
by this court that it must be treated as settled.” It held 
that Rohde could recover under the workmen’s compensa- 
tion law of Oregon in which state the accident happened 
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and could not recover damages in an admiralty court. It 
said, evidently summarizing its reasoning, “here the 
parties contracted with reference to the state statute; 
their rights and liabilities had no direct relation to navi- 
gation; and the application of the local law cannot mate- 
rially affect any rules of the sea whose uniformity is 
essential.” The workmen’s compensation law of Oregon 
gave an option both to employers and workmen to accept 
that law or to reject it, and provided that the compensa- 
tion received thereunder should be in lieu of all other 
claims for the injury or death. How far the court relied 
upon this optional feature of the statute in arriving at 
its conclusion is not entirely clear to me. It said on this 
subject: “The injury was suffered within a state whose 
positive enaetment prescribed an exelusive remedy there- 
for. And as both parties had accepted and proceeded 
under the statute by making payments to the Industrial 
Accident Fund it cannot properly be said that they con- 
sciously contracted with each other in contemplation of 
the general system of maritime law. Union Fish Co. v. 
Erickson, 248 U. S. 308. Under such circumstances 
regulation of the rights, obligations and consequent lia- 
bilities of the parties, as between themselves, by a local 
rule would not necessarily work material prejudice to 
any characteristic feature of the general maritime law, or 
interfere with the proper harmony or uniformity of that 
law in its international or interstate relations." If this 
was an essentially fundamental fact in the disposition of 
that case, the case at bar is distinguishable in that re- 
spect; for in Hawaii the Workmen's Compensation Act is 
compulsory and not optional. If this was not an essential 
in the minds of the Supreme Court of the United States, 
then for another fundamental reason the case at bar is 
distinguishable from the Rohde case. 

In the Rohde case, in referring to the Jensen case, 
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supra, the Chelentis case (247 U. S. 872), the Erickson 
case (248 U. S. 308) and the Knickerbocker case (203 
U. N. 149), the court said that “in each of them the em- 
ployment or contract was maritime in nature and the 
rights and liabilities of the parties were prescribed by gen- 
eral rules of maritime law essential to its proper harmony 
and uniformity.” I take it that the fact that the employ- 
ment or contract was maritime in nature was the reason 
why the rights and liabilities of the parties were held to 
be prescribed by general rules of maritime law essential 
to its proper harmony and uniformity; and that if in the 
case at bar the employment or contract was maritime 
the same results must follow and the Workmen's Com- 
pensation Act must be denied applicability or validity. 
That the tort involved in the case at bar was maritime 
is beyond doubt. As “frequently asserted" by the Nu- 
preme Court of the United States (Rohde case, p. 476) 
the jurisdiction of admiralty in tort matters depends upon 
the locality. Here the tort occurred upon a completed ves- 
sel, actually engaged in navigation, and in navigable 
waters. Under the recent cases of the Supreme Court of 
the United States it seems to be essential, too, that the tort 
should have arisen out of a contract maritime in its 
nature. Was the contract in the case at bar maritime in 
nature? At this point the question naturally arises, 
what contract is it that is to be thus examined into? Is 
it the contract between the employer, Catton, Neill & 
Co., and the ship, or is it the contract between the de- 
ceased (Campsie) and Catton, Neill & Co.? I find it 
unnecessary to decide this point definitely for the follow- 
ing reasons: If it is the contract between Catton, Neill 
& Co. and the ship which is to be examined into, that 
contract under every test was clearly and purely mari- 
time. It had no non-maritime features. So also, if it 
is the contract between Campsie and Catton, Neill & Co. 
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that is to be examined into, it is in my judgment to be 
regarded as maritime; and this evidently is the precise 
point upon which the majority and minority of this court 
differ. It is true that it has been repeatedly held in 
Federal authorities that with reference to admiralty 
jurisdiction, a contract which is mainly maritime and 
only in some incidental features non-maritime is within 
the jurisdiction of admiralty and that a contract which 
is mainly non-maritime and only in incidental features 
maritime is not within the jurisdiction of admiralty. But 
it seems to me that that discussion and that doctrine have 
no force in the case at bar. All that the pleadings show 
in this respect is that Campsie, in February, 1920, applied 
to Catton, Neill & Co. for employment and was thereupon 
“regularly employed" by the company as machinist and 
floor worker and that the work actually done by him in 
the course of the employment was up to the time of his 
death mainly in connection with non-maritime machinery. 
Jt does not appear that he had a contract for a definite 
period of time. For aught that appears the employment 
was terminable at any time at the will of either party. As 
long as the employment continued and the services were 
performed, Campsie, it is to be presumed, was to be paid 
a stated sum of wages per day or per hour. The work 
done by him in marine repairs in the instance under 
consideration or in any other instance was clearly sever- 
able from the work done by him on sugar-mill machinery 
or in other engagements on shore. If he, in the event of 
his injuries not having resulted in death, or his heirs or 
representatives as the facts actually occurred, had sought 
to invoke the aid of a court of admiralty in recovering 
compensation for the injuries or death, as the case might 
be, would not admiralty have had jurisdiction irrespective 
of the fact that most of his work was done ashore and on 
non-maritime matters? It seems to me that it certainly 
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would. 'The present case would not be dissimilar in this 
respect from those in which a watchman has been held 
entitled to the protection of an admiralty court for his 
wages earned while guarding a ship engaged in naviga- 
tion but not so entitled while guarding a ship laid up for 
the winter or for lack of business (The Fortuna, 206 Fed. 
573, and The Erinagh, T Fed. 231, 232, 235); nor dis- 
similar from a case in which charges for wharfage were 
held recoverable in admiralty as against ships that in- 
curred those charges while engaged in navigation but not 
as against the same ships incurring those charges while 
out of commission and simply lying in winter quarters 
(Robinson v. The Vanderbilt and other ships, 86 Fed. 
185) ; nor dissimilar from the case of a tort arising out of 
a watchman’s contract to protect a vessel while serving 
merely as a storehouse for grain, during the winter, al- 
though the same watchman protected the same vessel 
while it was actually engaged in navigation and before 
going into winter quarters (The Richard Winslow, 67 
Fed. 259, 261, and on appeal, 71 Fed. 426). In cases of 
each of these three classes, the admiralty court, in enter- 
taining jurisdiction with reference to the periods of time 
when the ship served was engaged in navigation, found 
no diffieulty in merely discarding the fact that at other 
times, although under the same general employment with 
the same immediate employer, the watchman or owner 
of the wharf as the case may be served ships that were 
out of commission and in that respect rendered services 
ihat were non-maritime. Practical difficulties there are 
none in segregating the time when Campsie served in re- 
pairing the feed-pump from the other periods of time 
when he served in non-maritime ways; nor do I see any 
legal obstacle to this severance in the doctrine invoked 
relating to contracts mainly non-maritime and only inci- 
dentally maritime. On the subject of severability of 
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somewhat similar items see Grant v. Poillon, 20 How. 162, 
168; Turner v. Beacham, Fed. Cas. No. 14252; and Plum- 
mer v. Webb, Fed. Cas. No. 11233. 

The fact that the ship itself is not liable for the tort 
sued upon is not controlling in determining whether ad- 
miralty has jurisdiction. In such a case, in spite of the 
nonliability of the ship and its owners, the immediate 
employer of the injured employee may nevertheless be 
sued in admiralty (the other jurisdictional facts being 
present) although the employer was not the owner of the 
ship and merely contracted with the ship owners to per- 
form a maritime service for the ship. Atlantic Transport 
Co. v. Imbrovek, 234 U. N. 52, 61, 62. 

Regarding this case, then, as one in which the employ- 
ment and the decedent’s activities thereunder were en- 
tirely maritime and the tort leading to his death being 
also unquestionably maritime, it seems to me that the 
case at bar falls within the rule of the Jensen case and 
not within the rule of the Rohde case and that the present 
petitioners cannot recover under the Workmen’s Compen- 
sation Act. In contradistinction to the Rhode case, 
Campsie's activities at the time of his injury did have 
direct relation to navigation and commerce. It has been 
definitely held that repairs to a completed ship at the 
time engaged in navigation constitute a maritime service. 
North Pac. S. S. Co. v. Hall Bros., 249 U. S. 119; The 
Planter, T Pet. 324, 340; The Robert W. Parsons, 191 
U.S. 17; 1 Ency. U. S. Rep. 142; 1 Am. & Eng. Ency. L. 
660; 1 C. J. 1276, Sec. 88. The “Hawkeye State" was in 
the course of a voyage from Baltimore to Honolulu via 
other ports and was desirous of proceeding on the return 
trip. She was here to take on freight and passengers. 
Her feed-pump broke down and repairs were needed to 
enable the ship to proceed on its voyage and to perform 
iis duties as a carrier of freight and passengers. The 
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repairs of the pump were in aid of and related to navi- 
gation and nothing else. Campsie’s services with refer- 
ence to the pump were for the same purpose and in law 
were wholly disconnected from any services which he 
rendered ashore for sugar mills, land engines or other 
machinery. If in the Jensen and Knickerbocker cases 
the fact that “the employment or contract was maritime 
in nature” enabled and required the court to say that 
“the rights and liabilities of the parties were prescribed 
by general rules of maritime law essential to its proper 
harmony and uniformity” and that the workmen’s com- 
pensation statute would interfere with that proper har- 
mony and uniformity of law, the same results must 
follow in the case at bar, if my view is correct that the 
employment and activities in repairing the feed-pump 
were maritime in nature. In the Rohde case the court 
concluded that “the application of the local law cannot 
materially affect any rules of the sea whose uniformity 
is essential” because it had found that “their rights and 
liabilities had no direct relation to navigation” and per- 
haps also because it found that “the parties contracted 
with reference to the state statute.” In the case under 
consideration the rights and liabilities of the parties did 
have a direct relation to navigation and, if it be material, 
the parties did not contract with reference to the terri- 
torial statute,—any further than parties contract with 
reference to a law of the land simply because it is in 
existence and has to be obeyed, and the latter, it would 
scem, is not the sense in which this language was used 
in the Rohde case, at page 477. 

In my opinion, the reserved questions should be an- 
swered in the affirmative. 
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APPEAL AND ERROR—insiructions to juries. 


The giving of an instruction which, though somewhat ambigu- 
ous, is not calculated to mislead the jury, is not reversible error, 
the court having given other instructions fully explaining the 
nature of the offense with which defendant was charged. 

SamMe—instruction—ambiguous. 


Even though an instruction is somewhat ambiguous, the mere 
saving of an exception to it without request for further instruc- 
tions, presents no error on appeal. 


EVIDENCE. 
The evidence in this case held sufficient to support the verdict. 
S1aTUTES—indeterminate sentences. 


In sentencing a person convicted of a felony for which no mini- 
mum sentence is prescribed by law, the provisions of section 3843, 
R. L. 1915, are mandatory and in imposing sentence the court is 
required to fix a minimum sentence. 


SAME. 


A sentence that a defendant convicted of the crime of man- 
slaughter in the third degree be imprisoned for the term of not 
less than five years nor more than five years is not in compliance 
with the provisions of section 3843, R. L. 1915, requiring the 
court in such cases to fix a minimum sentence. 


OPINION OF THE COURT BY LINDSAY, J. 


The defendant was tried in the second circuit upon an 
indictment charging that he, on the 10th day of Decem- 
ber, 1921, did feloniously kill and slay one H. T. White, 
by assaulting, beating and inflicting corporal injuries 
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on the said White from which injuries and wounds said 
White died on the 12th day of December, 1921. The jury 
returned a verdict finding defendant guilty of man- 
slaughter in the third degree and the court sentenced 
defendant to imprisonment at hard labor for a term 
of not less than five years, nor more than five years and 
to pay costs of court. 

The ease comes here upon exceptions, the three excep- 
tions relied on being: 1. (Exception No. 20) That the 
court erred in giving prosecution's requested instruction 
No. 4 as follows: “The court instructed the jury that if 
they believe from the evidence that the defendant killed 
the deceased named in the indictment in the commission 
of an unlawful act or in the performance of a lawful act 
in an unlawful manner, and that the said act was the 
proximate cause of the said killing, and that the said 
act was done without malice, without means or intention 
calculated to produce death it would be manslaughter ;" 
2. (Exception No. 26) that the court erred in denying 
defendant's motion for a new trial and more particularly 
upon the ground that the verdict is contrary to the evi- 
dence and against the weight of the evidence and that 
the evidence introduced is insufficient to support the 
verdict; 3. (Exception No. 27) that the court erred in 
sentencing defendant to imprisonment at hard labor for 
a term of not less than five years nor more than five 
vears. 

As to the first exception—defendant contends that the 
instruction given was incorrect because it did not come 
within the charge of tbe indictment, in that the indictment 
charged Lake, not with manslaughter resulting from any 
unlawful act, but from a specific act, to wit, beating and 
assaulting White. In support of this contention defendant 
cites the case of Territory v. Cabrinha, 24 Haw. 757, 
holding that “an instruction which authorizes the jury 
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io convict without having found that the crime was com- 
mitted by the defendant in the manner alleged in the 
indictment is prejudicial error." 

Standing alone this instruction might be somewhat 
ambiguous but, in the light of all the instructions given, 
the instruction by no means intimated to the jury that 
it was authorized to convict defendant without having 
found that the crime was committed by defendant in the 
manner alleged in the indietment. After defining the 
crime of manslaughter in the language of the statute, the 
court instructed the jury that “if you believe from the 
evidence * * * beyond a reasonable doubt * * *, 
that the defendant at or about the time and place named 
in the indictment did unlawfully and feloniously kill and 
slay a human being, to wit, one H. T. White, by assault- 
ing, beating and inflicting corporal injuries upon the 
said H. T. White from which injuries and wounds, the 
said H. T. White died on or about the date alleged in 
the indietment, then you will find the defendant guilty 
as charged." The court also instructed the jury that 
defendant was presumed to be innocent until his guilt 
was proven beyond a reasonable doubt and explained to 
the jury the meaning of a reasonable doubt. The instruc- 
tion complained of, taken with the other instructions 
given, could not have misled the jury and did not con- 
stitute prejudicial error. Furthermore, it does not appear 
that defendant requested the trial court to give further 
instructions to the jury regarding the nature of the 
offense charged, and, as this court has held in Territory 
v. F'uromori, 20 Haw. 344, “even though an instruction is 
ambiguous and misleading, the mere saving of an excep- 
tion to it without request for further instructions, pre- 
sents no error on appeal." This exception is overruled. 

The next exception is that the court erred in denying 
defendant's motion for a new trial, and more particularly 
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upon the ground that the verdict is contrary to the evi- 
dence and against the weight of the evidence and that 
the evidence introduced is insufficient to support the 
verdict, 

The sole question presented under this exception is 
whether there was sufficient evidence to support the ver- 
dict, for the verdict of a jury will not be set aside where 
there is evidence to support it (Territory v. Kimura, 15 
Haw. 510) ; nor will a verdict be set aside merely because 
ihe court might upon the evidence have arrived at a differ- 
ent conclusion from the one reached by the jury. (Kaaihue 
v. Crabbe, 3 Haw. 768; Territory v. Soga, 20 Haw. 71.) 

The evidence upon which the verdict was predicated 
was such that the jury might, as it did, have found de- 
fendant guilty of either manslaughter in the third de- 
gree, or, as instructed by the trial court, merely of an 
assault and battery, or have even acquitted the de- 
fendant. The gist of the evidence was that on the night 
of December 10, 1921, deceased together with defendant 
and others was riding about for several hours in an auto- 
mobile during which time they called at several houses 
and partook of considerable intoxicating liquors. All of 
the party were more or less intoxicated, the deceased 
apparently more so than the others. In one of the houses 
visited, deceased fell to the floor but, so far as is dis- 
closed by the evidence, was uninjured. About midnight 
the party arrived at the wharf at Kahului, near which 
was moored the boat of whose crew deceased was a mem- 
ber. Deceased got out of the car and, on the driver’s 
demand for the fare, asserted that he had been robbed. 
Defendant got out and hit deceased, and deceased fell 
to the ground. There is evidence to the effect that de- 
ceased either got up, or attempted to get up, whereupon 
defendant again hit him and deceased again fell. This is 
disputed but there is ample evidence to show that de- 
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fendant hit deceased at least once and that deceased 
fell backward to the ground. Deceased was then either 
left where he had fallen or was pulled aside a short 
distance to a fence and left there. Defendant with his 
companions then left for their several homes. Two or 
three hours later, some of the shipmates of deceased re- 
turning to their ship found deceased lying near the road- 
side and picked him up. His eye was black and his jaw 
was swollen. There was dried blood on the side of his 
face that looked as if it had come from his ears. De- 
ceased was either carried or supported by his mates to 
a short distance and laid upon a pile of iron pipes. A 
night watchman on duty near by testified that deceased 
fell upon these pipes, but that is denied by another wit- 
ness. Deceased was taken on board his ship and appears 
to have remained in a semiconscious state all night. In 
the morning a doctor was called and deceased was re- 
moved to the hospital at Puunene. An operation was per- 
formed but deceased died earlv the following morning, 
never having recovered total consciousness. 

The doctor testified, on direct, that the death was due 
to a fracture of the skull and hemorrhage of the brain. 
On cross-examination the doctor was asked whether in 
his opinion he would say “the injuries you found on this 
man were caused by a blow of either the fist or forearm 
of a man of the build of Lake?" A. “I don’t believe a 
blow itself would cause a fracture like that, no sir.” The 
doctor also testified that the skull of deceased was thicker 
than the usual skull. Counsel for defendant asked the 
doctor: “But, really, as a matter of fact, Doctor, it 
would be impossible for a man of the build of the De- 
fendant, Lake, * * * to inflict that injury by reason of 
a blow with either his bare fist or forearm— would it 
not?” A. “I don’t think that would fracture his skull. 
It is my opinion the blow with the fist would not fracture 
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the skull" Q. “Wouldn’t you be willing to swear, Doc- 
tor, that a blow of the fist could not induce that injury?” 
A. “No Sir." Q. "You think it is possible that a blow 
of the fist could induce that injury?" A. “I have never 
seen a fracture which came from a blow. When a man 
would receive a blow like that he would fall and you 
couldn’t tell whether it was receiving the blow or strik- 
ing some solid object in falling.” Q. “Do you think, 
Doctor, that the injury could be occasioned by the de- 
ceased falling on a curb or on iron pipes?” <A. “After a 
blow—probably; just by an ordinary fall—by walking 
and falling—I don’t think so. If he were knocked down 
it is possible.” On redirect the doctor was asked: “Doc- 
tor, could the injuries to this man White have been 
caused by being struck with a fist thus falling and strik- 
ing a pavement?" A. “I think it could, ves sir; although, 
on examination of the man and his skull and evervthing, 
I would think it would take a harder blow than that to 
fracture his skull.” Counsel for defendant asked the 
doctor: *Do you believe then, Doctor, in other words, 
that this fracture was caused by a blow other than a 
fall?” A. “Other than from falling of his own accord?— 
Yes." Q. “Do you believe he was struck with some blunt 
instrument?” <A. “I have no reason to form an opinion 
except from an examination of the man and from the 
injuries. It seems to me that he had been hit with some- 
thing harder than a fist and something harder than a 
fall.” Q. “In other words, you believe that he was struck 
with some blunt instrument?” A. “That is my opinion.” 
The doctor further testified that there were no abrasions 
or lacerations on the skin of deceased except one on the 
lip, but that a blow with a solid object through a hat or 
like that would not necessarily have broken the skin— 


that if deceased had a hat on and were struck with a 
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blunt instrument wrapped in a towel or anything like that 
there might be no abrasion of the skin. 

One of the men who found deceased, on being ques- 
tioned as to whether, when he found deceased the hat 
of deceased was there, answered, “Not that I noticed." 

If the jury had by its verdict declared that it was not 
satisfied beyond a reasonable doubt that the defendant's 
blow was the cause of death the verdict would have found 
support in the testimony; on the other hand the jury 
having said that it was satisfied beyond a reasonable 
doubt that the blow was the cause of death, upon the 
state of the evidence that finding cannot be set aside 
by us. 

The remaining exception is to the sentence imposed by 
the court. 

Section 3867, R. L. 1915, provides that manslaughter 
in the third degree shall be punishable by imprisonment 
at hard labor for not more than five years, or by a fine 
not more than $1000, in the discretion of the court. In 
this case the sentence of the trial court was that defendant 
be imprisoned at hard labor “for a term of not less than 
five vears nor more than five years" which sentence, it is 
asserted, is in conflict with the provisions of law relating 
to indeterminate sentences. 

Section 3843, R. L. 1915, provides that upon the con- 
viction of a person of a felony of this character, the court, 
in imposing sentence, shall not fix the limit or duration 
of sentence, but the term of imprisonment imposed shall 
not exceed the maximum nor be less than the minimum 
term prescribed by law for the crime of which the person 
was convieted. In all eases in which no minimum sentence 
is prescribed by law the court imposing sentence shall fix 
such minimum sentence, which minimum shall not be more 
than five vears. 

The release on parole of prisoners is provided for by 
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Act 103, S. L. 1917, under which paroles may be granted 
at any time after the prisoner shall have served the mini- 
mum sentence imposed by the court. Whether a prisoner 
shall or shall not be compelled to serve out the maximum 
of his term depends to a large extent upon the conduct 
of the prisoner himself. The aim of the act is obviously 
to impress the prisoner with the fact that, while the law 
punishes those convicted of crime, such punishment is 
not inflicted in a spirit of vindictiveness, but in the hope 
that the erring one may mend his ways. To that end, 
therefore, it is provided that, if it shall appear to the 
warden of the territorial prison and prison inspectors 
that there is a strong and reasonable probability that the 
prisoner will live and remain at liberty without violating 
the law, and that his release is not incompatible with 
the welfare of society, a recommendation to that effect 
nay be made to the governor who, in his discretion, may 
allow the release of the prisoner upon parole, subject, 
however, to being taken back to jail for infraction of the 
rules and regulations relating to his parole. The act gives 
further encouragement to the paroled prisoner by holding 
out to him the prospect of a complete discharge from his 
prison sentence if, after serving not less than one year 
of his parole, he has given evidence that he will remain 
at liberty without violating the law. 

The intention of the legislature to mitigate the harsh- 
ness of prison sentences and to hold out to prisoners a 
hope of securing, by good conduct, a remission of a por- 
tion of the sentence, being clear, it is mandatory upon 
the court to enforce the indeterminate sentence law 
according to its spirit, and, in imposing sentences in 
cases of this nature, it is the duty of the trial court to 
fix a minimum as well as a maximum sentence and, while 
we are not to be considered as in any wise attempting to 
control the legal discretion of trial judges, a reasonable 
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period of time should intervene between such minimum 
and maximum sentences. 

“It is not to the purpose to say that the provision does 
not prohibit the fixing of the minimum and maximum so 
that both will expire on the same date, because they may, 
in the nature of things, approach each other until the 
difference disappears. This view is not in accord with the 
spirit of the provision, and would defeat effectually the 
purpose had in view by the legislature. It is entirely clear 
that * * * the court * * * in pronouncing the judg- 
ment, ignored the spirit and purpose of the provision, with 
the result that the term of service imposed upon the com- 
plainant is as definite as if the jury had said, ‘we, the jury, 
find the defendant guilty’ ete., and fixed his punishment 
at confinement in the state prison for a term of two vears." 
Ex parte Collins, 152 Pac. 40. 

In the present case there being no minimum sentence 
prescribed by law for the crime of manslaughter in the 
third degree, it became the duty of the trial judge to 
exercise the discretion vested in him and to fix a minimum 
sentence, The failure of the trial judge to exercise such 
discretion and to fix a proper minimum sentence was 
therefore error. 

The record shows that immediately after the imposi- 
tion of sentence upon defendant, counsel for defendant 
noted an exception to the sentence. The exception was 
general and stated no grounds for the same. 

Ordinarily an appellate court will not consider a gen- 
eral exception to a sentence which states no ground for 
the exception, for an opportunity should be given to the 
trial court to correct an alleged error. (Territory w. 
Masagi, 16 Haw. 196, 227.) In this case, however, 
having held that, except for the erroneous sentence im- 
posed, the proceedings were otherwise regular, free from 
prejudicial error and the verdict authorized by the evi- 
dence, we are of the opinion that although the question 
has not been properly raised it is our duty to consider it. 
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In Territory v. Savidge, 14 Haw. 286, where an invalid 
sentence had been imposed, although no exception to such 
sentence had been noted, this court of its own motion 
remanded the case to the lower court for the imposition of 
a legal sentence; and the Supreme Court of the United 
States has held that although the question was not 
properly raised “vet if a plain error was committed in a 
matter so absolutely vital to defendants, we feel our- 
selves at liberty to correct it.” Wiborg v. United States, 
163 U. S. 632, 658. See also Clyatt v. United States, 197 
U. S. 207, 221. 

The sentence against the defendant herein is set aside 
and the case is remanded to the circuit court with in- 
structions to impose upon defendant a sentence in accord- 
ance with the provisions of Section 3843, R. L. 1915. 

E. R. Bevins, County Attorney of Maui, and Wendell 
F. Crockett, Deputy County Attorney of Maui, for the 
Territory. 

W. B. Lymer and Varguerite K. Ashford for defendant. 
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GUARDIAN AND Warp—investment of funds of the estate. 


It is the duty of a guardian to keep the funds of the estate 
invested so as to produce income, and, for failing to keep such 
funds invested, the guardian may be surcharged with the interest 
that might have been earned. 


SaME—commissions. 


Under the facts herein, the guardian is allowed statutory com- 
missions notwithstanding his failure to file accounts annually, it 
appearing that such failure was due to mere oversight and not to 
wilful negligence, and no loss to the estate having accrued by 
reason of such failure. 


SaMe—master’s fees. 


An allowance of a fee of $300 to a master held not to be war- 
ranted, it appearing that the services rendered were not of an 
unusual or difficult character. 


OPINION OF THE COURT BY LINDSAY, J. 


On May 17, 1918, appellant was appointed guardian 
of the property of Taro Soga, Chizui Soga and Yachiyo 
Soga, minors. On September 2, 1921, for the first time 
since his appointment, the guardian filed his accounts as 
guardian, which accounts were referred by the circuit 
judge to a master for examination. Thereafter the master 
filed his report finding the accounts correct, but recom- 
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mending that the guardian be surcharged as follows: for 
interest on moneys in hands of the guardian which should 
have been kept invested so as to produce income for the 
estate of the minors, $82.60; for rental of a building 
belonging to the estate, said to have been occupied by the 
guardian for one week, $5; all of the statutory commis- 
sions due the guardian, for the reason that the guardian 
had failed to file annual accounts amounting to $306.10; 
the amount surcharged aggregating $393.70. 

The guardian excepted to the master’s report and the 
circuit judge, after argument, made a written order ap- 
proving and adopting in toto the recommendations of the 
master, and allowed the master a fee of $300 for his ser- 
vices, from which order the guardian has perfected an 
appeal to this court. 

As to the sum of $82.60 for which the guardian is sur- 
charged, being interest on money in the hands of the 
guardian which should have been kept invested so as to 
produce income for the estate of his minor wards, an 
examination of the accounts filed by the guardian shows 
that, at the date on which the accounts were filed, the 
guardian had on hand the sum of $2635.97, of which sum 
$1450 was on deposit in the savings department of the 
banking concern of which the guardian is cashier, and 
drawing interest at the rate of 4% per annum. The 
balance of $1185.97 was on ordinary deposit in the same 
hank no interest being allowed thereon. It does not 
appear that all of this sum of $1185.97 was income of the 
estate, for, as appears from the guardian’s accounts, on 
the inception of the guardianship there came into the 
hands of the guardian the sum of $535.88, which must be 
regarded as part of the corpus of the estate. 

The guardian seeks to justify his failure to keep the 
funds of the estate invested, on the ground that his wards 
were residing in Japan and that he might at any time 
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have been called upon to remit moneys to Japan for their 
maintenance and education. During the more than three 
years, however, that appellant had held the guardianship, 
he had apparently never been called upon to contribute 
towards the maintenance of his wards, hence this conten- 
tion is entitled to little weight; moreover had these funds 
been deposited in the savings department of the bank, 
there would have been nothing to have prevented the 
withdrawal, from the bank from time to time, of sums 
required for the use of the minors. 

In a case of this nature it is the duty of the guardian to 
keep the funds belonging to the estate invested so as to 
produce income. The guardian in this case evidently rec- 
ognized the wisdom of such a course for, early in his 
guardianship, when a portion of the real estate of his 
wards was sold, he deposited the proceeds in the savings 
department of the bank, and interest on this deposit has 
been earned for the estate. As this court remarked in re 
Guardianship of Hoare, 14 Haw. 443, at page 444, “Under 
some circumstances, the retention by a guardian of a 
small sum of money, uninvested, would be justifiable and 
he would not be chargeable with interest for so retaining 
it, but such a case is not here presented.” Under the cir- 
cumstances, therefore, we cannot say that the circuit 
judge abused his discretion in holding that the guardian 
had been lax in having failed to keep invested a portion 
of the funds of the estate, and in surcharging him with 
the interest that might thus have been earned. The order 
surcharging the guardian with the sum of $82.60 is 
sustained. 

As to the sum of $5 surcharged for rental of a cottage 
belonging to the estate, occupied by the guardian for one 
week. The evidence shows that the only time that this 
cottage was ever occupied by the guardian was during 
cither July or August, 1917, before the appointment of the 
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guardian, and with the consent of the then owner. The 
circuit judge therefore erred in surcharging the guardian 
with the sum of $5. 

Guardian’s commissions. The master recommended 
that the guardian be surcharged in the sum of $306.10, the 
said sum representing the amount due to the guardian as 
commissions. This recommendation was because of the 
failure of the guardian to file annual accounts as required 
by Act 101, S. L. 1915. The court accepted this recom- 
mendation and the guardian was surcharged with all of 
the commissions that he would otherwise have been 
entitled to. 

It is admitted that no accounts were filed by the guard- 
ian from the time of his appointment in May, 1918, until 
the present aecounts were filed in September, 1921, the 
excuse given by the guardian for such delay being that it 
was merely from oversight and that the necessity for 
filing such accounts had never been called to his attention. 
Ii is not asserted that this failure has resulted in loss to 
the minors nor that, in other respects, the guardian has 
failed in his duty as guardian. 

Act 101, S. L. 1915, requires all guardians to annually 
file an account showing in detail the receipts and disburse- 
ments of the trust estate. In the case of a guardian fail- 
ing to file his accounts it is the duty of the clerk of the 
court to notify him promptly of such failure, and, if 
within thirty days of such notification, the guardian still 
fails to file his accounts, he may be cited to appear and 
show cause why he should not be punished for contempt 
of court. The circuit judge may also, in his discretion, 
remove any such guardian. 

In the instant case, although it appears that for more 
than three years no accounts were filed, the failure of the 
guardian in that respect was never brought to his atten- 
tion by the clerk of court or by any other authority, and 
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the accounts involved herein were filed by the guardian 
of his own volition. The failure on the part of the guard- 
ian to file his accounts annually was evidently, as he 
testified, due to mere oversight, and not to wilful negli- 
gence. Had the matter been called to his attention doubt- 
less he would have filed his accounts in due season. Under 
these circumstances, therefore, a denial to the guardian of 
the remuneration that he is by law entitled to for his 
services, is too harsh and severe punishment for an over- 
sight that has resulted in no loss to the trust estate. 
While we are not to be considered in any manner as 
approving the failure of guardians to file annual accounts, 
we are of the opinion that in this case, the refusal to allow 
ihe guardian his statutory comunissions was an abuse of 
discretion on the part of the circuit judge. 

The circuit judge allowed the master a fee of $300 for 
his services as master. From the guardian's accounts it 
appears that, during the period covered, the average 
annual net income of the estate was approximately $300, 
hence the fee allowed equalled one year's income. Upon 
the face of it such a fee is preposterous, unless it can be 
made to appear by the record that the services of the 
master were of such an unusual nature as to make his 
services reasonably worth that amount. The record herein 
reveals no such conditions. The accounts of the guardian 
Show that the entire income of the estate is derived from 
rents of lands. The duty of the master to scrutinize these 
receipts and to determine whether the rents were adequate 
and had all been collected, was not a diffieult one, nor 
such that required an unusual degree of skill. The expen- 
ditures were supported by some twenty-six vouchers, an 
examination of which could not have occupied a great deal 
of the master’s time. The nature of these accounts and 
the small amount involved was such that the circuit judge 
might well have examined them himself or have ordered 
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his clerk to do so at no cost to the minors. The master in 
his brief says that he “investigated the premises at Paia 
and also at Kula, Maui," for what purpose is not stated, 
but assuming that the master deemed it necessary to 
"investigate" these premises, that additional fact indicates 
no reason why such an enormous fee should have been 
allowed. In view of all the circumstances a fee of $50 
would have been ample, and we fix the master's fee in that 
amount. 

The master contends that the question of the amount of 
the fee allowed by the circuit judge is not reviewable by 
this court, because no exception was taken to the order 
allowing such fee, and for the further reason that the 
appeal is directed, not to the entire order of the circuit 
judge, but only to the portion thereof that purposes to 
overrule the exceptions to the master's report. 

Under our practice, no exceptions need be noted to the 
ruling of a circuit judge sitting at chambers. Jn re Estate 
of Walters, 10 Haw. 25, 27. Furthermore, on appeal from a 
circuit judge sitting in probate, objections not made before 
the circuit judge may be made in this court, and this court 
may itself raise objections not made by the parties. Estate 
of A. Enos, 18 Haw. 542; Notley v. Brown, 16 Haw. 515. 

The appeal is stated to be “from the decision of the 
Honorable L. L. Burr, Judge of the Circuit Court for the 
Second Circuit, Territory of Hawaii, at Chambers, in 
Probate, filed on the first day of April, 1922.” No decision 
scems to have been filed bv the circuit judge on the Ist 
day of April, 1922, or on any other date, but on that date 
the circuit judge filed an order approving the findings of 
the master, and awarding to the master a fee of $300. 
Properly speaking the appeal should have been from the 
order and not from the decision of the circuit judge, but 
as it is apparent that the appeal is clearly intended to be 
from the order of the court entered on the 1st day of 
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April, 1922, the use of the word *decision" may be con- 
sidered a mere mistake in terminology. The appeal on its 
face is a general one and from the whole of the order, any 
part of which is open to attack in this court by appellant. 

That part of the order appealed from, surcharging the 
guardian with the sum of $82.60, is affirmed. The order 
allowing a master's fee of $300 is modified by reducing the 
sum allowed to $50. The remainder of the order appealed 
from is reversed and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 

E. R. Bevins for the guardian. 

Master in person. 


IN RE TAXES OAHU SUGAR COMPANY, LIMITED. 
No. 1386. 


APPEAL FROM TAX APPEAL COURT FIRST CIRCUIT. 


ARGUED JANUARY 25, 1923. Decipep JANUARY 30, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE O'BRIEN IN 
PLACE OF Peters, C. J., DISQUALIFIED. 


TaxaTION— return sustained. 
Upon the undisputed evidence the return of the taxpayer is 
sustained. 


OPINION OF THE COURT BY PERRY, J. 


The Oahu Sugar Company in its return as of January 1, 
1921, placed the aggregate value of its property as an 
enterprise for profit at $5,000,000. The assessor assessed 
the property at $8,500,000. The company appealed to the 
tax appeal court with reference to all of the valuation in 
excess of $7,194.611.28. The tax appeal court sustained 
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the assessnient. From that decision the company appeals 
to this court. 

By stipulation signed by the parties and duly filed it is 
agreed that the aggregate of the values of the separate 
items of taxable property belonging to the appellant on 
the assessment date was $7,194,611.23. The question 
before us is whether by reason of the use in combination 
of the various items of property of the company those 
items of property have acquired a value in excess of the 
sum of $7,194,611.28. As is often the case in such contro- 
versies the two methods of valuation resorted to in an 
effort to show an increased value arising out of unity of 
use are what are commonly known as the stock sale 
method and the capitalization of profits. 

With reference to the latter method the assessment date 
in the case at bar is the same as that involved in Re Tazes 
Haw. Com. & Sug. Co., ante p. 108. So also the general 
world conditions and other causes affecting the values of 
sugar plantation property in this Territory on that date 
were precisely the same in this case as they were in the 
case of the Haar. Com. & Kug. Co. just cited. The capital- 
ization of profits method is in brief an effort to ascertain 
the value of an enterprise for profit by a consideration of 
its profit-producing capacity. When applying that method 
of valuation the court proceeds upon the theory and the 
finding that the record of net profits for a period of time 
in the recent past is likely to be duplicated for some vears 
in the immediate future; but when it is apparent from 
the evidence that no reliance can be placed upon the 
profit-producing record of the past as an indication of 
what the profit-producing record of the immediate future 
will be, the capitalization of profits method cannot be used 
with any fairness or with justice to the parties concerned. 
In the Haw. Com. & Sug. Co. case just cited, this court 
held that in view of the world conditions of the few years 
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last preceding January 1, 1921, the assessment date, con- 
ditions with which we are all familiar, it would be wholly 
unsafe and unjust to use the capitalization of profits 
method in arriving at a valuation of the property of the 
taxpayer. The same finding and ruling apply with equal 
force, upon the same facts and circumstances, in the case 
at bar. So also, as in that case, it is true in this case that 
no evidence was adduced tending to show the rate of 
profits which the investing publie, under the unusual and 
uncertain conditions then prevailing, expected on or about 
the assessment date when making investments in the stock 
of the Oahu Sugar Company or in the stock of similar cor- 
porations; and therefore for this additional reason this 
method of valuation cannot safely be resorted to in the 
case at bar. 

In applying the stock sale method of computation of the 
value of the property of the taxpayer the only points upon 
which the parties differ are these: first, whether the aver- 
age selling-price of the stock sold during the whole of the 
year 1920 should be considered and second, whether the 
sum of $3,132,541 received by the Oahu Sugar Company 
late in 1920 from the Hawaiian sugar planters' association 
bx way of compensation for its strike losses suffered dur- 
iug the year 1920 should be added to the result otherwise 
reached. As to the first point, the average of the selling- 
price throughout the year preceding the assessment date 
should not, for the reasons stated in the Haw. Com. d 
Sug. Co. case, supra, be considered. As to the second 
point the assessor's argument is that if intending pur- 
chasers during the year 1920 had known that this sum of 
$3,132,541 was to be paid to the corporation the purchase 
price for the stock would have risen correspondingly, 
although to what precise or even approximate extent is 
not stated by counsel, and that, presumably, the property 
of the corporation was on the assessment date actually 
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larger by that amount than it would be shown to be by 
the ordinary application of the stock sale method. 
Whether viewed as a matter of mathematics, logic or bus- 
iness experience we are unable to see that any such result 
would follow from the receipt of the money in question. 
Moreover, the stipulations of the parties on file in this 
cause show that on the assessment date the stock was sell- 
ing at $84.125 per share, while the average price, as 
claimed by counsel for the taxpayer, for the year was 
$43.15 per share and the highest price in December, 1920, 
was $36.75. In other words, the purchasing publie, after 
acquiring knowledge of this large payment to the planta- 
tion as a refund for its strike losses, decided that it could 
not pay more than $34.125 per share for the stock and 
that that was all that it was worth. The argument of 
what might have occurred or should have occurred after 
the payment of this sum to the corporation is clearly 
answered by what the evidence shows did occur on the 
assessment date. Disregarding the average price of the 
stock during 1920 and this sum of $3,132,541, the applica- 
tion of the stock sale method would show a valuation far 
below that arrived at by considering the aggregate of the 
values of the separate items of ihe tangible property of 
the corporation. 

We find no support in the evidence for an assessment 
higher than that contended for by the taxpayer. 

The judgment appealed from is reversed and the value 
of the property of the taxpayer is fixed at $7,194,611.23. 

I. M. Stainback (H. Holmes with him on the brief) for 
the taxpayer. 

J. B. Lightfoot for the assessor. 
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No. 1418. 


EXCEPTIONS FROM CIRCUIT Court FIRST CIRCUIT. 
Hon. J. T. DrDorr, JUDGE. 


SupMitrep FEBRUARY 5, 1923. DECIDED FEBRUARY 7, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam: The defendant was charged in the dis- 
trict court of Honolulu with violating the traffic ordi- 
nance by operating an automobile on Kalakaua avenue, 
at a rate of speed greater than twenty-five miles an hour. 
He demanded a trial by jury and upon such trial was con- 
victed and sentenced to pay a fine of $25. Defendant has 
brought the case here on excepiions, asserting that he 
should be awarded a new trial because the trial court 
erred in admitting certain evidence; in instructing the 
jury as to the law; in refusing to grant defendant's 
motion for a new trial; and on the ground that the evi- 
dence does not sustain the verdict of the jury. 

We find no merit in any of the exceptions. The jury as 
sole judge of the facts in the case had the evidence both 
for the prosecution and defendant before it and, by its 
verdict, indicated that it was convinced beyond a reason- 
able doubt that defendant was guilty as charged. The 
verdict of the jury being warranted by the evidence it 
cannot be set aside by this court. 

Exceptions overruled. 

W. H. Heen, City and County Attorney, and H. K. Ash- 
ford, Third Deputy City and County Attorney, for the 
Territory. 

Smith & Wild for defendant. 
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IN THE MATTER OF THE CLAIM OF MRS. CHUN 
WONG CHEE (WIDOW OF CHUN CHEE, DE- 
CEASED,) FOR COMPENSATION v. YEE WO 
CHAN COMPANY AND EMPLOYERS’ LIABIL- 
ITY ASSURANCE CORPORATION, LIMITED. 


No. 1405. 


Error To CIRCUIT Court FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED FEBRUARY 5, 1923. DrecrpED FEBRUARY 15, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND EmRoR—/indings of facts jury waived. 

The conclusions of fact or rulings of law included in the award 
of the industrial accident board are not binding upon the circuit 
court on appeal and the decision of the circuit court must find 
support, if at all, in the evidence adduced before it. 


SAME—-decision of the court jury waived. 


The circuit court may in “stating its reasons" for its decision 
in jury-waived cases, as required by the provisions of section 
2380, R. L. 1915, include by adoption or confirmation the conclu- 
sions of fact or rulings of law of the industrial accident board. 


SaAME—erroneous findings by court jury waived. 

Where the evidence is not conflicting erroneous findings of fact 
by the trial court do not constitute reversible error. Upon that 
State of the case it is the duty of the court to disregard such 
findings and decide as a matter of law what the facts prove. 


MASTER AND SERVANT—injury to servant—Workmen’s Compensation 
Act. 


To warrant compensation under the Workmen's Compensation 
Act it must appear that the workman received personal injury 
(1) by aecident (2) arising out of and (3) in the course of his 
employment. All these essential elements must coexist. The ab- 
sence of any one defeats compensation. 


Same—same—same—“arising out of.” 


For an accident to “arise out of employment” there must be 
50 
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reasonably apparent a casual connection between the conditions 
under which the work is required to be performed and the re- 
sulting injury; that is, the injury must reasonably appear to 
have had its origin in a risk connected with or reasonably inci- 
dental to the work and to have flowed from that source as a 
rational consequence thereof. 


SAME—$0me——same-——'course of employment." 

An accident arises in the “course of the employment” if it 
occurs while the employe is doing what a man so employed may 
reasonably do within the time during which he is employed and 
at a place where he may reasonably be during that time. 


SaME—same—same—“risk incidental to employment." 
A risk is incidental to the employment when it belongs to or 
is connected with what a workman has to do in fulfilling his 
contract of service. 


SaME—same—same—“accident.” 


An accident is an unlooked for, untoward event which is not 
expected or designed. 


SaME—same—same—application for compensation—burden of proof. 


The burden of proof rests upon the applicant to establish all 
the facts necessary to entitle him to compensation under the 
Workmen’s Compensation Act. Factors necessary to support the 
claim cannot be left to surmise, conjecture, guess or speculation. 
Nor will proof of facts equally consistent with a right to com- 
pensation and with the absence of such right be sufficient. 


SaME—same—same—construction. 


The provisions of the Workmen’s Compensation Act should be 
liberally construed. 


SaME—same—same. 

Where one employed as a bill collector, while on his way afoot 
to collect a bill which his employer has instructed him to collect, 
accepts an invitation to ride the whole or a part of the way in 
a private automobile and in alighting therefrom accidentally re- 
ceives injuries; and it appears that theretofore with the knowl- 
edge and without the objection of his employer the employe has 
been accustomed to use, among other means, public automobiles 
to travel from place to place to collect bills due his employer; 
such injuries arose “out of and in the course of the employment” 
of such employe. 


SaME—same—same—“‘out of employment.” 
Where one undertakes an errand with the expressed intention 
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of going to a certain place for a certain purpose the unexplained 
discontinuance en route of the initial means of transportation 
does not imply an abandonment of such intention where other 
customary means of continuance of the errand are immediately 
available although less convenient. A motive or intention once 
shown to exist will be presumed to continue until the contrary 
is shown. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting.) 


This case arises out of a claim for compensation under 
the Workmen’s Compensation Act made by the defendant 
in error in respect of the death of her husband. The in- 
dustrial accident board awarded compensation and plain- 
tiffs in error appealed to the first circuit court. The cir- 
cuit court, after trial had jury waived, awarded compen- 
sation. Following is the court’s decision omitting the 
award of the industrial accident board which the court 
quoted therein in full: 

“Chun Chee, deceased, on August 12, 1921, was, and 
for some time prior thereto had been, employed as clerk 
and collector for Yee Wo Chan Company, general mer- 
chants doing business in Honolulu. On the date men- 
tioned, Chun Chee, while riding in an automobile on his 
way to collect an overdue account for his employers, Yee 
Wo Chan Company, was thrown or fell from the auto- 
mobile into the street, near the corner of King and Nu- 
uanu streets, in Honolulu, receiving personal injuries 
from which*he died the same day. The injuries thus re- 
ceived by him, as disclosed by the evidence adduced at 
the trial in this court, arose out of and in the course of 
his employment with Yee Wo Chan Company. 

“The widow of the deceased, Mrs. Chun Wong Chee, 
on behalf of herself and her two minor children, having 
filed notice of the injury and death of her husband and 
also her claim for compensation with the Industrial Acci- 
dent Board of the City and County of Honolulu, pursu- 
ant to Act 221 of the Laws of 1915 as amended by Act 
227 of the Laws of 1917, and the board having heard and 
considered the claim, on January 11, 1922, duly made and 
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entered the following finding of facts and order:” (here 
follows in full the award of the industrial accident board) 

“From the order thus made and entered by the board 
Yee Wo Chan Company and the Employers’ Liability 
Assurance Company, Limited, of London, England, in- 
surance carrier of Yee Wo Chan Company, appealed to 
this court; and trial by jury being waived the cause was 
heard by the court. 

*Upon the evidence adduced at the hearing in this 
cause I find the facts to be the same in all respects as 
found and set forth in the order made and entered by the 
Industrial Accident Board, a copy of which is quoted 
above, and which order is hereby adopted and confirmed 
in all respects and the same is made a part of this de- 
cision.” 

Judgment was entered accordingly. 

Plaintiffs in error assign the following errors of the 
trial court: 

“1, That the circuit court erred in finding and đe- 
ciding that on August 12, 1921, Chun Chee, while riding 
in an automobile on his way to collect an overdue account 
for his employer, Yee Wo Chan Company, was thrown or 
fell from the automobile into the street. 

“2. That the circuit court erred in finding and deciding 
that the injuries thus received by hím (Chun Chee) as 
diselosed by the evidence adduced at the trial in said 
court, arose out of and in course of his employment with 
Yee Wo Chan Company. 

“3. That the circuit court erred in finding that facts 
shown by the evidence adduced in said court were the 
same in all respects as found and set forth in the order 
made and entered by the Industrial Accident Board. 

“4, That the circuit court erred in adopting and con- 
firming the said order. 

“5. That the circuit court erred in rendering and 
entering its judgment on the 19th day of April, 1922, in 
favor of the claimant and against Yee Wo Chan Company 
and Employers’ Liability Assurance Corporation, Limited, 
to recover compensation in a sum not to exceed $5,000.” 
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The third and fourth assignments of error need be con- 
sidered only so far as they involve assignments of error 
1 and 2. The conclusions of fact or rulings of law in- 
cluded in the award of the industrial accident board are 
not binding upon the circuit court on appeal and the de- 
cision of the circuit court must find support, if at all, in 
the evidence adduced before it. The court may, however, 
in “stating its reasons” for its decision required by the 
provisions of section 2380, R. L. 1915, include by adop- 
tion or confirmation the conclusions of fact or rulings of 
law of the industrial accident board. So long as the cir- 
cuit court, when rendering its decision jury waived, states 
its reasons therefor, it makes no difference whether those 
reasons are set forth independently of or by reference to 
and in confirmation of the award of the industrial acci- 
dent board. 

Assignment 1. That the deceased immediately prior 
to the accident was “riding in an automobile on his way 
to collect an overdue account for his employers Yee Wo 
Chan Company,” is amply sustained by the evidence. The 
deceased at the time of the accident was employed as a 
salesman and collector by Yee Wo Chan Company of 
Honolulu, his hours of employment being from 8 a. m. to 
9 p. m. The accident happened at about 6 p. m. On the 
morning of the day of the accident he had been instructed 
by the manager of Yee Wo Chan Company to collect an 
overdue bill of a customer living in Manoa, to which he 
replied that he was then too busy but would do so after 
dinner. A few minutes before the accident the deceased, 
while on King street near Maunakea street, was invited 
by a friend, driving a private automobile along King 
street toward Nuuanu street, to ride with him. The de- 
ceased accepted the invitation and after getting into the 
automobile informed his friend that he was on his way to 
Circle lane where the company's automobile was being re- 
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paired, from which place he was going to Manoa to col- 
lect a bill. Circle lane runs northerly from Beretania 
street between Punchbowl and Alapai streets and is on a 
direct line from the point where the deceased got into the 
automobile to Manoa. The automobile with the deceased 
as a passenger continued along King street to Nuuanu. 
It was while the automobile was turning northerly into 
Nuuanu street that the accident happened. 

The finding that the deceased “was thrown or fell from 
the automobile” is not sustained by the evidence. This 
does not mean, however, that plaintiffs in error by reason 
thereof are entitled to a new trial. The court’s finding 
may admit of the inference that the proximate cause of 
the injury was not the mishap that occurred while the 
deceased was alighting from the automobile but due to 
other causes over which the deceased had no control—in 
other words, that the deceased had not intended to leave 
the automobile but had intended to continue with it and 
was prevented from so doing by circumstances other than 
his voluntary act. The impression entertained by the 
trial court that the deceased was thrown or fell from the 
automobile may have influenced it in holding that the 
accident arose out of and in the course of his employment. 
However that may be, where, as here, the evidence is not 
conflicting, erroneous findings of fact by the trial court 
do not constitute reversible error. Upon that state of 
the case it is the duty of this court to disregard such find- 
ings and decide as a matter of law what the facts prove. 
Hedge v. Williams, 63 Pac. (Cal.) 721-728. See also Hen- 
drie & Bolthoff Mfg. Co. v. Collins, 56 Pac. (Colo.) 815, 
816, 817. 

The only reasonable deduction of which the evidence 
is capable is that the deceased, as the automobile was 
turning northerly: into Nuuanu street at the intersection 
of King and Nuuanu streets, got up from the rear seat of 
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the automobile in which he had been riding, climbed over 
the right rear door onto the running-board and in attempt- 
ing to alight therefrom missed his step and fell backward 
sustaining the injuries that caused his death. In other 
words, the proximate cause of the injury was the mishap 
which occurred while leaving the automobile. 

This brings us to the question of whether the injuries 
which caused his death were as a matter of law received 
by the deceased by accident arising out of and in the 
course of his employment. 

Assignment 2. The Workmen’s Compensation Act 
provides compensation to workmen and their dependents 
in the event of personal injury to the former by accident 
arising out of and in the scope of their employment. (Act 
221, S. L. 1915 as amended by Act 227, S. L. 1917.) See- 
tion 1 of the act provides: “Employments covered. This act 
shall apply to any and all industrial employment, as here- 
inafter defined. If a workman receives personal injury 
by accident arising out of and in the course of such em- 
ployment * * *, his employer or the insurance carrier 
shall pay compensation in the amounts and to the person 
or persons hereinafter specified." No question is raised 
by the plaintiffs in error as to the status of the deceased 
at the time of the accident as an employe of Yee Wo 
Chan Company or that his employment was industrial. 
Nor ean there be any question but that the injury was 
the result of accident and not the result either of the em- 
ploye’s wilful intention to injure himself or of his in- 
toxication, in either of which cases exemption is granted 
the employer, when claimed by the latter, under the pro- 
visions of section 3 of the act. 

To warrant compensation under the Workmen's Com- 
pensation Act it must appear that the workman person- 
ally received injury (1) by accident (2) arising out of 
and (3) in the course of his employment. All of these 
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essential elements must coexist at the time of the accident. 
The absence of any one defeats compensation. This may 
be best expressed by a quotation from the opinion of the 
New Jersey supreme court in the case of Bryant v. Fissell, 
86 Atl 458, 459: “Even though the injury arose out of 
and in the course of the employment, if it be not an ‘acci- 
dent’ within the purview of the act there can be no re- 
covery. Even if there be an accident which occurred ‘in 
the course of’ the employment, if it did not arise ‘out of 
the employment,’ there can be no recovery; and even 
though there be an accident which arose ‘out of the em- 
ployment,’ if it did not arise ‘in the course of the employ- 
ment,’ there can be no recovery. Fitzgerald v. Clarke & 
Son (1908), 2 K. B. 796; Craske v. Wigan (1909), 2 
K. B. 635." For an accident to “arise out of employ- 
ment” there must be reasonably apparent a casual con- 
nection between the conditions under which the work is 
required to be performed and the resulting injury; that 
is, the injury must reasonably appear to have had its ori- 
gin in a risk connected with or reasonably incidental to 
the work and to have flowed from that source as a rational 
consequence thereof. 

“Tt” (the injury) “arises ‘out of’ the employment, 
when there is apparent to the rational mind upon con- 
sideration of all of the circumstances, a casual connection 
between the conditions under which the work is required 
to be performed and the resulting injury. * * * It need 
not have been foreseen or expected, but after the event it 
must appear to have had its origin in a risk connected 
with the employment, and to have flowed from that source 
as a rational consequence.” 

In re Employers’ Liability Assur. Corp. 102 N. E. 
(Mass.) 697. 

* * * * an accident arises ‘in the course of the em- 
ployment’ if it occurs while the employe is doing what a 
man so employed may reasonably do within a time during 
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which he is employed, and at a place where he may reason- 
ably be during that time.” 

Bryant v. Fissell, supra. 

As was said by Buckley, L. J., in Fitzgerald v. Clarke 
& Son, quoted in the Bryant case: “The words ‘out of 
point, I think, to the origin and cause of the accident; 
the words ‘in the course of,’ to the time, place, and cir- 
cumstances under which the accident takes place. The 
former words are descriptive of the character or quality 
of the accident. The latter words relate to the circum- 
stances under which an accident of that character or 
quality takes place. The character or quality of the acci- 
dent as conveyed by the words ‘out of’ involves, I think, 
the idea that the accident is in some sense due to the em- 
ployment. It must be an accident resulting from a risk 
reasonably incident to the employment.” 

“A risk is incidental to the employment when it be- 
longs to, or is connected with, what a workman has to do 
in fulfilling his contract of service.” 

“An accident is an unlooked for and untoward event 
which is not expected or designed.” 

The “course” of the employe’s employment refers not 
only to those acts which he is expressly or impliedly 
authorized to do by his contract of employment but also 
refers to those things that he is entitled to do by virtue 
of said contract. The test is not “scope” of employment 
but “course” of employment. The latter term is much 
broader than the former. 

“It seems to be generally held by the English courts 
that employment is not necessarily synchronous with con- 
tract of service, but that, in all those things that he is 
entitled to do by virtue of his contract he is for the pur- 
poses of the act employed to do, and they are therefore 
within his contract of employment.” 


Industrial Commission v. Aetna Life Ins. Co., 174 
Pac. (Colo.) 589, 591. 
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The burden of proof rests upon the applicant to estab- 
lish all the facts necessary to entitle him to compensation 
under the Workmen's Compensation Act. Factors neces- 
sary to support the claim cannot be left to surmise, con- 
jecture, guess or speculation. Nor will proof of facts 
equally consistent with a right to compensation and with 
the absence of such right be sufficient. In re Savage, 222 
Mass. 205, 110 N. E. 283; In re Sponatski, 108 N. E. 
(Mass.) 466; Plumb v. Cobden Flour Mills, L. R. (1914) 
App. Cas. 62; Morris v. Industrial Commission, 295 TII. 
49, 128 N. E. 727; Dulac v. Dumbarton Woolen Mills, 
112 Atl. (Me.) 710-713; C. & A. R. R. Co. v. Industrial 
Board, 274 Ill. 336, 113 N. E. 629; Bryant v. Fissell, 
supra; Albaugh-Dover Co. v. Industrial Board, 278 Tl. 
179, 115 N. E. 834, 835. 

The terms of the act, bowever, should not be so con- 
strued that its intent or the purposes it is designed to 
accomplish be unreasonably limited. The act should be 
liberally construed. As said in Zappala v. Industrial Ins. 
Com., 82 Wash. 314, 144 Pac. 54: “In construing the 
language of the act we must have in mind the evident 
purpose and intent of the act to provide compensation 
for workmen injured in hazardous undertakings reaching 
‘every injury sustained by a workman engaged in any such 
industry; and make a sure and certain award therefor, 
bearing a just proportion to the loss sustained, regardless 
of the manner in which the injury was received’ (State 
ex rel. Davis-Smith Co. v. Clausen, 65 Wash. 156, 117 
Pac. 1101, 37 L. R. A. (N. S.) 466), and that the act 
should be liberally interpreted, to the end that the purpose 
of the legislature in suppressing the mischief and advan- 
cing the remedy be promoted even to the inclusion of cases 
within the reason although outside the letter of the stat- 
ute, and that every hazardous industry within the pur- 
view of the act should bear the burden arising out of in- 
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juries to its employees regardless of the cause of the in- 
jury.” 

“Our courts are in agreement that these acts should 
be broadly and liberally construed, to the end that their 
beneficent intent and purpose may be reasonably accom- 
plished.” 

Industrial Commission v. Aetna Life Ins. Co., supra. 

The deceased was employed to collect bills. To col- 
lect bills he must necessarily move about from place to 
place. When the debtor lived at a distance from the 
place of his employment he was accustomed to use the 
street-cars or hire an automobile. This was known to his 
employer and no objection thereto was made by it. Hence 
he was entitled to use an automobile. What he was en- 
titled to use by virtue of his employment he was employed 
to use and the use of an automobile was within his con- 
tract of employment. Moreover, the risks attendant upon 
the use of private automobiles are no greater than those 
attendant upon the use of public automobiles. That the 
use of a private automobile was gratuitous is immaterial. 
The instrumentality and not the circumstances of its pro- 
curement controls. 

In the case of Industrial Commission v. Aetna Life 
Ins. Co., supra, the deceased workman was employed as 
a foreman of a contracting company; having completed 
his work as foreman in connection with the erection of a 
telephone exchange at Afton, Wyoming, he started for his 
next job, which was at Montpelier, Idaho; he intended to 
leave Afton by the regular stage running to Montpelier 
but for some reason missed the stage and was invited to 
ride to an adjoining town and there catch a train for 
Montpelier; the automobile was privately owned and 
operated by an acquaintance and he was invited to take 
the trip as a guest, no payment of compensation being 
expected. The employer resisted compensation upon the 
ground that it did not appear that the action arose out of 
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and in the course of the employe’s employment. The court 
said: “In the case at bar it was an essential part of his 
employment that the deceased should travel from the 
place where he had installed one plant to the place where 
he was to install another. It is also clear that he adopted 
a reasonable and apparently the only facility for such 
travel under the circumstances, and as safe as any other 
that may have been available. No case is cited that 
adopts a different rule, and we know of none, as applied 
to workmen’s compensation statutes.” 

In Beaudry v. Watkins, 158 N. W. (Mich.) 16, it ap- 
peared that the deceased workman was employed as a 
delivery boy and was furnished a bicycle with which to 
do his work. While in the course of his employment he 
caught on the right rear end of a motor-truck proceeding 
in the same direction; the truck making a sudden turn 
the boy was thrown to the pavement and run over by a 
truck immediately to the rear. The Michigan statute 
provided: “After it is shown that the accident happened 
within the time during which he is employed, and at the 
place where he may reasonably he during that time, that 
is, within the period and the scope of the employment, 
the workman must also show that it was a risk incident 
to the employment; that it arose because of something 
he was doing in the course of his employment, or because 
he was exposed by reason of the peculiar nature of his 
employment -to the particular hazard which caused the 
injury." The employer resisted the compensation upon 
the ground that the deceased did not receive personal 
injury arising out of and in the scope of his employment 
—that as the accident happened due to the decedent tak- 
ing hold of the truck there could be no liability. The 
court sustained the action of the industrial accident board 
awarding compensation. 

“In the Travelers’ Ins. Co. v. Spalding, 1 Cal. I. A. C. 
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575, the injured employe (a traveling salesman) was in- 
vited by some friends to take a ride in an automobile, to 
which he responded that if they would go to Pleasanton 
where he wished to sell some goods he would do so. His 
friends took him to Pleasanton where he looked up certain 
prospective customers. While in Pleasanton the automo- 
bile, while turning, went into a ditch and the employe 
was injured. The industrial accident board in awarding 
compensation said: “The principal question raised by this 
application is as to whether or not Mr. Barnett was act- 
ing in the course of his employment at the time of the 
injury, he being engaged in taking an automobile ride in 
the evening. The commision is of the opinion that, at 
the time of his accident, he was within the course of his 
employment. A traveling salesman does not have regular 
hours of work each day; he must see his customers when 
they can best be found, either in the day time or in the 
evening. Mr. Barnett was actually going to Pleasanton 
on the business of his employer at the time of his injury. 
The risk of accidents by the wrecking of trains, street cars, 
automobiles or other means of conveyance which travel- 
ing salesmen must use in carrying on their business is 
one clearly incidental to their employment.” 

Plaintiffs in error place considerable reliance upon 
State ex rel. Miller v. District Court, 164 N. W. (Minn.) 
1012. The facts of that case as disclosed by the applica- 
tion for compensation are in substance these: Plaintiff, 
seventeen years old, was in the employ of defendant as 
a messenger at $7 a week. In this work he was provided 
with carfare when the distance to carry the message was 
considerable but not when the distance was as short as 
the one from defendant’s place of business to the Shubert 
theatre, or five blocks. On the afternoon of the day he 
was injured the boy was sent by his employer to the Shu- 
bert theatre for tickets. While returning to his place of 
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employment he climbed upon an automobile truck which 
was proceeding in the same direction and while so riding 
he slipped on a roller upon the floor of the truck, became 
entangled in the gears thereof and was severely injured. 
The excuse given by the boy for riding on the truck was 
that he was unusually busy that day and used the truck 
in his haste to return to the office to continue his duties. 
The court held that while no doubt the boy was injured 
in the course of his employment the injury did not arise 
out of his employment upon the theory that since the 
boy was provided with carfare when the messages were 
to go beyond a certain distance he was to walk on all 
other occasions and therefore when he sought other meth- 
ods by which to accomplish his tasks he departed from 
the scope or ambit of his employment and while so doing 
was not protected by the compensation act. 

That case, however, is clearly distinguishable from the 
case at bar. The boy’s contract apparently contemplated 
that in covering distances over five blocks he be furnished 
with carfare, and that the street-cars under such circum- 
stances were to be used exclusively by him. He was 
neither authorized nor to the knowledge of his employer 
accustomed to use automobile trucks. In the use of the 
truck new and additional risks were involved due to the 
character of the instrumentality employed. In the instant 
case not alone was the deceased accustomed to use auto- 
mobiles but their use was known to his employer and no 
objection was made thereto. That the use of the auto- 
mobile was gratuitous instead of for hire did not increase 
the risk. 

The Miller case is no different in reason than that of 
DeCosta’s case, 185 N. E. (Mass.) 135, cited by plaintiffs 
in error. In that case the injured employe was in the 
service of the town of Rockland as a janitor at a public 
schoolhouse; his duties included supervision of the con- 


WONG CHEE v. YEE WO CHAN, 26 Haw. 185. 799 


Opinion of the Court. 


dition of the building and whatever was required for its 
proper up-keep; at the time of his injury the outside 
of the schoolhouse was being painted and the painters 
in connection with their work had erected a staging about 
fifteen feet above the ground connected therewith by a 
ladder; the janitor went upon the staging by way of the 
ladder to examine the painting; when he decided to re- 
turn to the ground he saw one of the painters standing 
near the foot of the ladder, apparently upon the bottom 
round, so the janitor proceeded to slide down a rope which 
was fastened to the staging; when about six feet from 
the ground his hands slipped and he fell fracturing a bone 
in his left heel. The court refused compensation upon the 
ground that the injury did not arise out of the janitor’s 
employment. But were ropes the usual and ordinary 
means of descending and were the janitor, with the knowl- 
edge and without the objection of those in authority, ac- 
customed to use such means then the risks attendant to 
such use would be the ordinary and usual risks incident 
to the janitor’s employment and when injured the injury 
would arise *out.of" the employment. 

The same may be said of the suppositional case pre- 
sented by plaintiffs in error of a bank messenger desiring 
to go from the Bank of Hawaii tó the bank of Bishop & 
'ompany traveling over the roofs of the intermediate 
buildings. Such means of travel are not the ordinary and 
usual ones employed in such service and the risks attend- 
ing such a method are not the risks ordinarily incidental 
to traveling from one bank to the other. Injuries sus- 
tained while taking the air route would not arise out of 
the messenger's employment. 

The claim that “skylarking” of the deceased was the 
proximate cause of the injury and that hence his injuries 
did not arise “out of” his employment has no foundation 
in fact. As heretofore stated the undisputed evidence is 
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that the injury occurred while the deceased was alighting 
from the automobile. That preparatory to so doing he 
climbed over the door instead of proceeding by the ordi- 
nary method is immaterial. He apparently gained the 
running-board in safety and the manner of his exit even 
if it could be characterized as “skylarking” was not a con- 
tributing cause of the injury. 

The claim is also made that the injuries did not arise 
“out of" the employment of the deceased due to the haz- 
ardous methods employed by him in leaving the automo- 
bile. The circumstance of climbing over the rear door 
has already been disposed of as immaterial. There re- 
mains the additional fact of his stepping from a car while 
in motion. The most that can be said of the act of the 
deceased in stepping from the automobile while it was in 
motion is that he was guilty of negligence. That such 
negligence was the proximate cause of the injury does not 
however bar his dependents of the right to compensation. 
Nor can it be said that due to his failure to require that 
the automobile be first brought to a standstill before 
alighting and in stepping therefrom while in motion he 
assumed a risk not contemplated by his contract of em- 
ployment. It is a matter of common knowledge that 
passengers frequently board and leave automobiles while 
in motion. According to the undisputed evidence the 
automobile in turning at the intersection of King and 
Nuuanu streets was traveling at a moderate rate of speed. 
And the conclusion is inevitable that the risk of injury 
in leaving the automobile while in motion was a risk inci- 
dental to his employment and the resulting injury arose 
“out of” his employment. 

From what has been previously said it is obvious that 
the deceased at the time of injury was not, as claimed by 
plaintiffs in error, on his-way to work but was in the 
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course of his employment. We deem further discussion 
of this point unnecessary. 

We therefore conclude that where one employed as a 
bill collector, while on his way afoot to collect a bill 
which his employer has instructed him to collect, accepts 
an invitation to ride the whole or a part of the way in a 
private automobile and in alighting therefrom accidentally 
receives injuries and it appears that theretofore with the 
knowledge and without the objection of his employer the 
emplove had been accustomed to use, among other means, 
public automobiles to travel from place to place to collect 
bills due his employer such injuries arose out of and in 
the course of such employment. The use of an automo- 
bile naturally includes getting in and out of it. That 
one does so negligently may constitute contributory negli- 
gence. But contributory negligence is no defense to a 
claim for compensation. The evidence is not clear upon 
the point as to how far the driver of the automobile in- 
tended to carry his passenger but if he had carried the 
deceased the whole way to the house of the debtor and 
the deceased in getting out of or alighting from the auto- 
mobile, whether while exercising due care or under cir- 
cumstances convicting him of contributory negligence, had 
been injured, it could not be denied that the injuries re- 
ceived arose out of and in the course of the employment 
of the deceased. The fact that the deceased left the auto- 
mobile at the corner of King and Nuuanu streets does 
not in our opinion alter the situation an iota. He was 
still on a direct line to Manoa. The street-cars which 
could carry him to Manoa were immediately available. 
That this means of travel was less convenient is imma- 
terial. Within but a few minutes prior to his leaving 
the automobile he had announced to his friend his inten- 
tion of going to Manoa to collect a bill due his employer. 


His act of leaving the automobile was not inconsistent 
5I 
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with such intention. On the contrary it was consistent 
therewith and in the absence of evidence to the contrary 
we must assume that he left the automobile with the in- 
tention of going to Manoa to collect this account due his 
employer. Where one undertakes an errand with the ex- 
pressed intention of going to a certain place for a certain 
purpose the unexplained discontinuance en route of the 
initial means of transportation does not imply an aban- 
donment of such intention where other customary means 
of continuance of the errand are immediately available 
although less convenient. The motive or intention once 
shown to exist will be presumed to continue until the 
contrary is shown. 

The foregoing disposes of assignment of error num- 
ber 5. 

The judgment of the circuit court is affirmed, 

A. L. Castle (Robertson & Castle on the brief) for 
plaintiffs in error. 

I. M. Stainback for defendant in error. 


DISSENTING OPINION OF PERRY, J. 


The trial judge found, inter alia, that Chun Chee, the 
decedent, “while riding in an automobile on his way to 
collect an overdue account for his employers, Yee Wo 
Chan Company, was thrown or fell from the automobile 
into the street * * * receiving personal injuries from 
which he died the same day.” There was absolutely no 
evidence before the court to support the finding that the 
deceased “was thrown or fell” from the automobile. The 
undisputed evidence and the only evidence was that, 
either by stepping over the rear door or by passing out 
through that door, he successfully reached the running- 
board of the machine and from that board deliberately 
stepped to the street while the machine was still in mo- 
tion (although only at a moderate rate of speed), and 
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that in so stepping off he missed his footing, fell to the 
ground and was killed. The ruling of the trial court that 
the injuries of the decedent “arose out of and in the 
course of his employment with Yee Wo Chan Company” 
undoubtedly was based upon its finding that the decedent 
“was thrown or fell” from the machine. The finding as 
made clearly was that the decedent left the automobile 
by accident and unintentionally, while pursuing his pur- 
pose to collect his employer’s bill in Manoa and if the 
finding had been supportable upon the evidence the ruling 
as made would have been correct that the injuries arose 
out of and in the course of the employment. It is clear 
that contributory negligence on the part of the decedent, 
if there was negligence on his part contributing to his 
falling or being thrown out of the automobile, would not 
be a defense to the present petitioner’s claim for compen- 
sation for the death. 

But as above stated, the evidence did not permit of 
the finding as made. It required a finding that the dece- 
dent left the machine of his direct volition and not by 
accident. The missing of his foothold on the street when 
he reached it was by accident and perhaps was due to his 
negligence but there again that mere negligence would not 
be a defense to the suit for compensation. A very different 
question, however, of fact mixed with law, arises at this 
point as to whether the injury and the death arose out of 
the employment. In leaving the automobile, was the dece- 
dent still intending to proceed to Manoa to collect his 
employer’s bill or was he thereby abandoning that inten- 
tion? The evidence of Kahele, the driver of the machine, 
was that at the corner of King and Maunakea streets “I 
picked him up on the car and he asked me to give him a 
ride to Circle lane, * * * for the purpose of getting 
his car, then from there he would go to collect a bill at 
Manoa.” It was certainly possible for the trial court to 
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find upon this evidence that in starting upon the ride in 
this machine at King and Maunakea streets the decedent 
intended to go to Circle lane, to there get his employer's 
automobile and then from that point to proceed to Manoa 
to collect the bill. It was also easily permissible for the 
court to infer from that evidence that Kahele undertook, 
with the decedent’s knowledge, to take the decedent on that 
trip to Circle lane. At this juncture it is claimed that, it 
appearing from the evidence that in entering upon this 
trip in this automobile the decedent intended to go to 
Manoa for the purpose stated, there is a presumption that 
that intention continued. It is true that an intention once 
Shown to exist is presumed to continue but there are limi- 
tations to this rule or theory. One of them is that the 
preexisting intention is presumed to continue only for 
that length of time during which such intentions ordina- 
rily continue in view of the particular surrounding circum- 
stances. Another is that the presumption is not conclu- 
sive but is rebuttable and that it may be rebutted either 
by express evidence to the contrary or by evidence sus- 
ceptible of an inference to the contrary. 

“When the existence of an object, condition, quality, 
or tendency at a given time is in issue, the prior existence 
of it is in human experience some indication of its prob- 
able persistence or continuance at a later period. The de- 
gree of probability of this continuance depends on the 
chances of intervening circumstances having occurred to 
bring the existence to an end. The possibility of such cir- 
cumstances will depend almost entirely on the nature of 
the specific thing whose existence is in issue and the par- 
ticular circumstances affecting it in the case in hand. 
That a soap-bubble was in existence half-an-hour ago af- 
fords no inference at all that it is in existence now; that 
Mt. Everest was in existence ten years ago is strong evi- 
dence that it exists yet; whether the fact of a tree’s exist- 
ence a year ago will indicate its continued existence today 
will vary according to the nature of the tree and the con- 
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ditions of life in the region. So far, then, as the interval 
of time is concerned, no fixed rule can be laid down; the 
nature of the thing and the circumstances of the particu- 
lar case must control.” 1 Wigmore on Evidence, Sec. 437. 

Between the extremes, mentioned by the author, of the 
soap-bubble and the huge mountain, many things, condi- 
tions and qualities can be imagined of varying degrees of 
probability of endurance; and just in the measure that 
this quality of endurance becomes less, so also the weight 
to be given to the supposition or presumption of continued 
existence is entitled to less weight. 

“Proof of the existence at a particular time of a fact 
of a continuous nature gives rise to an inference, within 
logical limits," (underscoring mine) “that it exists at a 
subsequent time.” 22 C. J. 86. 

“When the existence of a * * * state of things is 
once established by proof, the law presumes that the 
* * * state of things continues to exist as before, until 
the contrary is shown, or until a different presumption is 
raised from the nature of the subject in question.” 10 
R. C. L. 872. 

“That no fixed rule can be prescribed as to the time 
or the conditions within which a prior or subsequent 
existence is evidential, is sufficiently illustrated by the 
precedents, from which it is impossible (and rightly so) 
to draw a general rule.” 1 Wigmore on Evidence, Sec. 


437. 

Conceding then the general rule that there is a 
presumption of continued existence of an intention, sub- 
ject to the limitations above mentioned and perhaps 
others, the question as to what weight shall be given to 
that presumption in a particular case or as to whether 
the presumption shall be indulged in at all under the 
circumstances of a particular case because of the lapse 
of time and without any other apparently rebutting cir- 
cumstances or as to whether other circumstances or evi- 
dence in the case sufficiently rebut this presumption or 
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show that the intention once existing no longer exists, is 
one for the trial court to determine if the evidence permits 
of more than one conclusion of fact. “The matter should 
be left entirely to the court’s discretion." 1 Wigmore on 
Evidence, Sec. 437, quoted with approval in National 
Bank v. Benson, 33 S. D. 399, 405. “It is a matter rest- 
ing largely in the discretion of the trial court whether 
and to what extent the presumption of the continuance of 
existing conditions should be entertained." 22 C. J. 8T. 
In the case at bar it was legally possible for the court 
to find upon the evidence that not only did the decedent 
ask Kahele *to give him a ride to Circle lane" but also 
that Kahele acquiesced in giving him a ride to Circle 
lane and that the decedent was immediately made aware 
of that acquiescence, in other words, it was possible for 
the trial court to have found upon the evidence that the 
decedent in starting upon the ride believed that Kahele in 
driving the machine was then and there taking him to 
Circle lane and further to find that at no time prior to the 
injuries did Kahele withdraw that acquiescence or inform 
the decedent of any change of purpose on his (Kahele's) 
part. We have then the case of a man who starts out 
intending to collect a bill at Manoa, enjoying a free ride 
at the hands of a friend in a comfortable and ordinarily 
speedy automobile and who, while the driver is proceeding 
along one of two equally available routes to Circle lane 
(the route along Nuuanu and Beretania was not any 
longer than the route along King and Punchbowl, and, 
referring to the nature of the highway, was at least equal- 
ly comfortable), without a word of warning to his friend, 
the driver, deliberately leaves the machine. Is not this 
evidence and are not these facts susceptible of the infer- 
ence of fact that in so leaving the machine the decedent 
was abandoning his original intention to proceed to Manoa 
to collect the bill? In my opinion it certainly is suscep- 
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tible of that inference. To my mind it is easily the strong- 
er inference of the two possible inferences, for I appre- 
ciate that the facts are susceptible also of the inference 
that in so leaving the automobile the decedent was adher- 
ing to his intention of going to Manoa for the purpose 
stated and was merely altering his mode of travel. Can 
it not be argued with force that there is no probability 
that this man surrendered his free, comfortable and 
speedy method of transportation by automobile in order 
to walk the whole distance to Circle lane or in order 
to proceed by the much slower method of street-car travel 
with the added possibility and perhaps probability of an 
enforced wait of as much as ten minutes for the next 
street-car to come along or, let it be even considered, in 
order to proceed by another automobile? It seems to me 
that such an argument is not only legally permissible 
under the circumstances but that it is more forceful than 
the argument that the stepping off from the automobile 
was purely for the purpose of altering the method of 
travel while still adhering to the intention to go to Manoa. 

The trial judge having made a finding of fact which 
is not supported by any evidence and it being a material 
finding and no finding having been made by the trial judge 
concerning abandonment or non-abandonment of intention 
to collect the bill, upon or with reference to the only fact 
permitted by the evidence of the decedent’s having of his 
own volition left the automobile, the case ought, in my 
opinion, to be remanded to the trial judge in order to 
permit him to make a finding upon this disputed and ma- 
terial issue of fact (whether with or without permission 
to both parties to introduce further evidence is something 
which it would be unprofitable to now discuss in view of 
the opinion of the majority that the judgment must be 
affirmed). It is not competent for this court in such a 
case as this to pass upon issues of fact where the evidence 
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permits of more than one inference being drawn from 
other facts proven. That power and that duty rest with 
the trial court. The statute (R. L. Sec. 2380) requiring 
the trial court in a jury-waived case to render its decision, 
both as to the facts and the law, in writing and to 
state its reasons therefor, was intended to meet just 
such a situation as this where the trial court makes 
non-supportable findings of fact upon material points and 
does not make findings of fact upon other material points 
upon disputed evidence or inferences. Without that stat- 
ute it might have been necessary for tbe appellate court 
in such a case as this to indulge in the presumption that 
the judgment appealed from was correct and therefore to 
indulge in the further presumption, in reality unfounded, 
that all findings of fact were made which ought to have 
been made in order to support the judgment rendered. 
Under the present statute such an unfortunate result need 
not occur. 

The judgment appealed from ought to be set aside and 
the cause remanded to the trial court for further pro- 
ceedings not inconsistent with these views. 
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IN THE MATTER OF THE APPLICATION OF DAISY 
CARTWRIGHT NELSON FOR REGISTRATION 
OF TITLE TO CERTAIN LAND ON ALAKEA 
STREET, HONOLULU. 


No. 1401. 


ERROR TO JUDGE OF THE LAND Court. 
Hon. J. T. DEBOLT, JUDGE. 


SUĽMITTED NOVEMBER 8, 1922. DxcipkDp MancH 9, 1923. 


PERRY, J., AND CIRCUIT JUDGES O'BRIEN AND BANKS IN 
PLACE OF PETERS, C. J., AND LINDSAY, J., DISQUALIFIED. 


Trusts—creation and existence—modification. 


Ordinarily it is not within the power of a trustee or.of the cre- 
ator of a trust, without the assent of the beneficiaries, to alter the 
terms of the trust. 


Courts—land registration—powers—bare trust to convey. 


When a trustee, holding the title to land with no duty to per- 
form other than to convey to a named beneficiary, fails for twenty- 
five years to convey, the court of land registration may regard 
that as done which ought to have been done and may consider the 
title to be in the beneficiary,—in the absence of the establishment 
of some proper defense to the contrary. 


ADVERSE PossEsSsION—hostility—payment of all rents to true owner. 


A possession in order to be adverse so as to operate to transfer 
the title to the adverse claimant must be not only continuous and 
exclusive but also hostile to the true owner and must be such as 
to inform the true owner that it is being held in hostility to him. 
When the alleged adverse holder pays to the true owner through- 
out the period of the alleged adverse holding all of the rents, 
issues and profits of the land, there is no adverse possession 
within the meaning of the rule. 


SAME—mere purpose to hold against issue of true owner. 


Mere mental reservations, or even the expressed purpose, that 
after the death of the true owner the property will be held in 
hostility to any claim by the issue of the true owner cannot 


810 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


operate to render the possession hostile during the life of the true 
owner. 


Equiry—laches—what constitutes. 

There is no arbitrary, fixed or determinate rule according to 
which the defense of laches is applied. By reason of the differ- 
ences in the facts no one case becomes an exact precedent for 
another. Each case as it arises must be decided according to its 
own particular circumstances, taking into consideration all the 
elements which affect the question. The matter is in the judicial 
discretion of the court. 


SAME—ignorance of cause of action. 


There can be no laches without knowledge, on the part of the 
person sought to be estopped, of his rights which the court is 
asked to debar him from presenting or securing. 


EsroPrPEL—election—knowledge of rights. 


The equitable doctrine of election between two documents mak- 
ing inconsistent provisions for the same grantee is not applicable 
against a grantee who had no knowledge, actual or constructive, 
of the first document or of his rights thereunder. 


Recorpine Aors—effect of record. 

Under recording acts the recording of a deed is notice, not to 
the whole world, but merely to those who are bound to search the 
record. 

Evipencre—insufficient to support judgment. 

Upon the evidence in this case a judgment against the peti- 
tioner based upon adverse possession, laches and estoppel by elec- 
tion is held to be not sustained by the evidence. 

APPEAL AND Error—reversal of judgment—new trial. 


When, upon writ of error, the judgment is reversed for insuffi- 
ciency of the evidence this court will not render or direct judg- 
ment for the appellant but will remand for a new trial, unless it 
appears that the appellee cannot adduce further evidence affect- 
ing the material issues involved. 


OPINION OF THE COURT BY PERRY, J. 


This case comes to this court by writ of error directed 
to the court of land registration to review its decree deny- 
ing the petition of Daisy Cartwright Nelson for registra- 
tion of certain land situate in this city. 

The petitioner was born February 21, 1879, and was the 
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daughter of Alexander J. Cartwright, Jr. On June 26, 
1880, when she was less than one and one-half years old, 
she was adopted by Alexander J. Cartwright, Sr., her 
grandfather, as his own daughter, by written instrument 
in which the adopting parent did adopt her “as my” (his) 
“own child” and did “promise and agree to support, main- 
tain and educate and take good care of the said" child “as 
if she were mv” (his) “own daughter of the blood.” 

By deed dated January 17, 1891, Eliza V. Holt and her 
husband conveyed to Bruce Cartwright, Sr, a son of 
A. J. Cartwright, Sr., and uncle of the petitioner, the real 
estate title to which is now sought to be registered, the 
consideration named in the deed being $2000. On Jan- 
uary 31, 1891, Bruce Cartwright, Sr., conveyed the same 
property to A. J. Cartwright, Sr., “upon trust to receive 
the issues, rents and profits of the said premises and apply 
the same to the use of Daisy D. Cartwright” (the peti- 
tioner) “during her minority, and after she shall become 
of age to convey the same by deed to the said Daisy D. 
Cartwright in fee; but in the event of the death of the 
said Daisy D. Cartwright before she shall become of age, 
then and in that case the said A. J. Cartwright” (mean- 
ing A. J. Cartwright, Sr.,) “his executors or administra- 
tors shall convey the said above described property to 
A. J. Cartwright, Jr., his heirs and assigns in fee abso- 
lutely forever.” By deed dated July 10, 1892, A. J. 
Cartwright, Sr., purported to convey the same land and 
io assign certain personalty to W. F. Allen in trust “to 
pay all the net income, rents, issues and profits thereof 
towards the support, maintenance and education of my" 
(his) *dear grandchild, Daisy D. F. Cartwright" (the 
petitioner) *during her minority and upon her attaining 
her majority to pay the said income, rents, issues and 
profits to her for her sole and separate use and behalf 
and free from the claim or control of any husband she 
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may have, so long as she lives, and from and after her 
decease to convey the said property to the issue of her 
body lawfully begotten, but should my (his) said grand- 
daughter die without leaving lawful issue of her body her 
surviving then and in such case the said William F. Allen 
or his successor in this trust shall convey the said prem- 
ises hereinbefore set forth unto the heirs of me," the said 
grantor. The personalty so assigned by this deed in trust 
would seem to have been of the face value of $1300. 

William F. Allen died on February 4, 1906, and on 
May 8 of the same year the Hawaiian Trust Company, 
Limited, was judicially appointed as trustee under the 
later of these two deeds of trust as suecessor to the said 
William F. Allen. 

It was stipulated by the parties at the trial that “from 
the said 10th day of July, 1892, up to the present time, 
rents, issues and profits have continuously accrued from 
the realty and personalty described in said trust instru- 
ment of July 10, 1892, and the same as accrued, less 
expenses, have been paid over to the said Daisy Cartwright 
Skeggs" (now Nelson, the petitioner,) “accompanied by 
statements of account setting forth the source of said 
income"; and that “since the said 10th day of July, 1892, 
the premises in question have been in the continuous and 
exclusive possession of said William F. Allen, until his 
death, and of the said Hawaiian Trust Company, Limited, 
since the 8th day of May, 1906, under and pursuant to the 
terms of said deed of July 10, 1892." 

A. J. Cartwright, Sr., died July 12, 1892, and his wife, 
the grandmother of the petitioner, in 1894. Until the 
death of her grandfather the petitioner lived with her 
grandparents “just like their own children" and continued 
so to live with her grandmother until the latter's death. 
Immediately after the death of her grandmother the peti- 
tioner was taken to San Francisco in the State of Cali- 
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fornia and placed in school there and has ever since made 
her home on the mainland of the United States, first in 
California, later in Virginia and still later in Georgia. 
She has not at any time since her grandmother’s death 
visited this Territory or resided here. Bruce Cartwright, 
Sr., died in 1919 and A. J. Cartwright, Jr., in 1921. In 
the court below the Hawaiian Trust Company, Limited, 
claimed the property as owner of the fee, subject to the 
trusts declared in the second deed of trust (the deed of 
July 10, 1892, will be here thus referred to) and certain 
individuals presented claims as grandchildren and heirs 
of A. J. Cartwright, Sr. and as holders of contingent 
equitable remainders under the second deed of trust. 
The land court dismissed the application for registra- 
tion, saying: “Upon the evidence adduced and the record 
herein, I find that the applicant is not the owner in fee 
simple of the said land; that if she ever was such owner 
she is now estopped from asserting or claiming such fee 
simple title on the ground that she has at all times and 
continuously since the execution of that certain deed by 
A. J. Cartwright to W. F. Allen, dated July 10, 1892, and 
made a part of the record herein, accepted, received and 
enjoyed the income, rents, issues and profits of all the 
property, real and personal, mentioned in said deed of 
July 10, 1892, pursuant to and in accordance with the 
terms thereof, the position thus assumed by her and main- 
tained for a period of over twenty-five years being incon- 
sistent with the terms of the said deed of January 31, 
1891; that the trustees, W. F. Allen and the Hawaiian 
Trust Company, Limited, have acquired and the Hawaiian 
Trust Company, Limited, now holds the fee simple title 
to the said land by adverse possession, as trustee, for and 
on behalf of the beneficiaries named or referred to in said 
deed of July-10, 1892, other than the said applicant, sub- 
ject, however, to all the rights of the said applicant as set 
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forth and mentioned in said last mentioned deed.” Decree 
was entered accordingly. 

Certain evidence, at best very meagre, was introduced 
by the contestants tending to show, as it is claimed by 
them, that A. J. Cartwright, Sr., in reality furnished the 
$2000 which was named as the consideration in and for 
the deed of the Holts to Bruce Cartwright, Sr.,—that in 
reality Bruce Cartwright took the title to the land under 
that deed as trustee for the benefit of Alexander J. Cart- 
wright, Sr.,—that in reality A. J. Cartwright, Sr., and not 
Bruce Cartwright, Sr., purchased and became the owner 
of the land. Let it be assumed for the purposes of this 
opinion that the evidence referred to has the effect 
claimed for it by the contestants. Upon the undisputed 
evidence the deed of Bruce Cartwright, Sr., to A. J. Cart- 
wright, Sr., of January 31, 1891, was recorded on April 
6, 1891. This recording must have been done by A. J. 
Cartwright, Sr. Bruce Cartwright, Sr., had no interest 
in having the deed recorded. The only inference of which 
this evidence is susceptible is that A. J. Cartwright, Sr., 
accepted the deed of January 31, 1891, with all of its 
terms. In other words, A. J. Cartwright, Sr., who, upon 
the assumption above noted, owned and controlled the 
land, caused the trust to be created which was named in 
the deed received by him from Bruce Cartwright, Sr., the 
nominal holder of the title. If Bruce Cartwright, Sr., by 
the deed from the Holts became himself the owner of the 
land, he had the power to create the trust set forth in the 
deed of January 31, 1891. If, on the other hand, the pur- 
chase from the Holts was one for and inuring to the bene- 
fit of A. J. Cartwright, Sr., the latter had the control and 
could direct the creation of the trust in the form in which 
it was set forth in the deed of January 31. It is true that 
in the second deed of trust, that of July 10, 1892, A. J. 
Cartwright, Sr., attempted to create trust terms different 
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from those named in the deed of January 31, 1891, and 
that thereby he disregarded the terms of the earlier deed 
of trust but this cannot amount to, or be sufficient evi- 
dence to show, a non-acceptance by him of the trust cre- 
ated by the deed of January 31, 1891. Neither Daisy nor 
A. J. Cartwright, Jr., the two beneficiaries named in the 
first deed of trust, was shown to have ever assented to the 
breach of the first trust and the creation of the second; 
and without their consent it was not in the power of 
A. J. Cartwright, Sr., after accepting the trust of Jan- 
uary 31, 1891, to terminate or alter the terms of that 
trust. 

The petitioner became of age in 1897. Under the terms 
of the first deed of trust it became the duty of the trustee 
upon her attaining the age of majority to convey the land 
to her in fee. Upon her becoming of age in 1897 no duty 
remained to be performed by the trustee under the terms 
of the trust save to execute this conveyance to Daisy. It 
is claimed on the one hand and denied on the other that 
under these circumstances the statute of uses operated to 
vest the title in fee in Daisy upon her attaining majority. 
It seems clear that in this jurisdiction as well as in Eng- 
land where one holds land in trust for another without 
any active duties to perform, the statute of uses “executes 
the use", as it is said, and operates to vest the title in the 
beneficiary. It would seem that where the conveyance is 
to one to hold in trust for another, without any other 
duties to perform, he owes the implied duty to that other 
to convey the trust property to him just as clearly as 
when there is an expressed duty to convey to the benefi- 
ciary, and upon reason it would further seem that under 
these parallel circumstances the statute should be held to 
execute the use. Dut there are undoubtedly authorities 
which appear to hold, and perhaps do hold, that where the 
duty to convey is express and still remains unperformed, 
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the statute does not execute the use, the theory underlying 
these decisions being that it is necessary for the trustee to 
hold the title in order to convey it. Assuming, however, 
that the state of the authorities is such as to require a 
ruling that under the circumstances of the case at bar the 
statute did not execute the use, it nevertheless remains 
true that the trustee, after Daisy became of age, held 
subject to one duty only and that one the duty to convey 
the land to her. The court of land registration is ex- 
pressly given power by our statute to “remove clouds on 
titles” and to “find and decree in whom the title or any 
interest legal or equitable in land is vested.” R. L., Sec. 
3170. Equity regards that as done which ought to have 
been done. The court of land registration, with its equi- 
table powers thus conferred upon it, can and should apply 
this equitable maxim and decree the title to be in the 
beneficiary under these circumstances even though the 
statute of uses as such has not had the operation claimed 
for it by the applicant. 

On behalf of the contestants it is claimed that the 
title to the land, intended for the petitioner by the deed 
of January 31, 1891, has been acquired by William F. 
Allen and the Hawaiian Trust Company, Limited, from 
Daisy by adverse possession. This claim cannot be sus- 
tained. Upon the undisputed evidence these trustees 
have at all times since the date of the second deed of 
trust paid to her all of the net rents, issues and profits 
of the land. A possession, in order to be adverse within 
the meaning of the rule and in order to operate to transfer 
title to the adverse holder, must be not only continuous 
and exclusive, as this is in the stipulation on file said to 
have been, but it must be hostile to the true owner and 
must have been such as to inform the true owner that it 
was being held in hostility to him. How can there be any 
hostility when all of the time the whole of the rents and 
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profits of the land are being handed to the true owner? 
It cannot be. Mere mental reservations, or even the ex- 
pressed purpose, that after the death of the true owner 
the property would be held in hostility to any claim by 
the issue of the true owner cannot operate to render the 
possession hostile during the life of the true owner. Nor 
would constructive notice of the existence and terms of 
the first deed of trust, even if such were imputable to 
Daisy by reason of the prompt recording of that deed, 
suffice to make this possession adverse within the meaning 
of the law on this subject in view of the payment at all 
limes to her of all of the rents and profits of the land. 
Another defense presented is that of laches. It is said 
that the petitioner has been guilty of laches and that 
thereby she has estopped herself from claiming her land. 
The doctrine appealed to is an equitable one and like all 
other doctrines of equity it was designed in furtherance of 
justice. Like all other doctrines of equity it is not to be 
applied so as to make it an instrument of injustice. It 
has relation not only to the period of time which has 
elapsed without the bringing of the suit but also to the 
detriment or wrong that would he done to defendants in 
case the plaintiff is permitted to press the demand. There 
is no inflexible requirement that it should be applied after 
the lapse of a long period of time. It still rests with the 
court to consider the justice and the equities in the case 
and to consider whether justice and equity demand the 
application of the doctrine. “The cases in which the 
defense of laches has been invoked and considered are 
very numerous. There is no artificial, fixed or determinate 
rule according to which the defense is applied. By reason 
of the differences in the facts no one case becomes an 
exact precedent for another. So each case as it arises 
must be decided according to its own particular circum- 


stances, taking into consideration all the elements which 
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affect the question.” 18 A. & E. Ency. L. 119. The matter 
is in the judicial discretion of the court. 

It is equally clear, under all of the authorities, that 
there can be no laches without knowledge, on the part of 
the person sought to be estopped, of his rights which the 
court is asked to debar him from presenting or securing. 
This is too well settled to require the citation of authority. 

So also of the doctrine of election which the defendants 
ask to have applied against the petitioner so as to require 
a judgment adverse to her in the case at bar. This claim 
is to the effect that the petitioner cannot accept one part 
of the second deed of trust and reject the other or, in 
other words, that it was her duty long ago to have elected 
whether to insist upon her rights under the first deed of 
trust or to accept as an alternative the provision made 
for her under the second deed of trust; but this doctrine 
of election, like that of laches, only applies after the per- 
son sought to be barred has acquired knowledge, actual 
or constructive, of his rights in the premises. In order 
to make an election compulsory there must be at least 
two things to elect between. If a person has no knowledge 
of more than one possible right or of more than one in- 
strument conferring that right, he cannot be asked to 
elect as between the instrument he knows of and some 
other of which he has no knowledge. 

The evidence is undisputed that at the date of the exe- 
cution of the first deed of trust the petitioner was less 
than twelve years of age and that at the date of the 
execution of the second deed of trust she was about thir- 
teen and one-half years of age. She left for the mainland 
in 1894, shortly after the death of her grandmother, and 
has ever since lived there without at any time visiting the 
Territory. The stipulation of the parties shows that the 
payments of the rents, issues and profits of the property 
in controversy to the petitioner have been “accompanied 
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hy statements of account setting forth the source of said 
income.” This is a somewhat ambiguous or indefinite 
statement. Whether it means that the statements of 
account set forth that the remittances were of the net 
income derived by the trustee from the property covered 
by the second deed of trust, specifically referring to or 
describing the deed of trust, or simply means that those 
statements set forth that the income was composed of the 
rents of the Metropole building on Alakea street and of 
certain notes and mortgages described, it is impossible to 
say. It does appear from the evidence that under date of 
July 12, 1921, the Hawaiian Trust Company, Limited, 
wrote to the petitioner who was then in San Francisco, 
California, enclosing a copy of a letter which the trustee 
had received from its attorneys in Honolulu advising it 
in effect that the title to the land was in the petitioner and 
suggesting to her the institution of legal proceedings to de- 
termine definitely the state of the title. It further appears 
that in the letter from the attornevs to the Hawaiian 
Trust Company, Limited, containing their opinion on 
ihe title as above set forth, which letter was dated June 
24, 1921, the statement was made that “as a matter of 
fact, she” (the petitioner) “had no knowledge of the first 
trust deed until quite recently, when your company” (the 
Hawaiian Trust Company, Limited,) “called the matter 
te her" (petitioner's) “attention.” In remitting to the 
petitioner this letter of the attorneys, the trust company 
did not deny the correctness of or in any wise qualify this 
statement of the petitioner’s lack of prior knowledge. One 
of the attorneys for the Hawaiian Trust Company, Lim- 
iied, testifying as a witness and referring to the letters 
above mentioned of July 12, 1921, and June 24, 1921, and 
replying more particularly to the remark in court of 
counsel for the petitioner “the one thing I do want to 
show there is the letter or notice” said: “This is a letter 
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from the Hawaiian Trust Company to Daisy Skeggs” (the 
petitioner) “and it wasn't the first notice or the first time 
this matter was called to her attention. There was a 
string of letters written by the Hawaiian Trust Company 
to Daisy Skeggs.” Counsel for the petitioner: “Within a 
few months perhaps?” Answer: “I cannot recall the date 
but I think it is a few months.” Upon this state of the 
evidence it was not legally possible for the trial court to 
have found that the petitioner had actual knowledge of 
the existence of the first deed of trust or of her rights 
thereunder at any time prior to “a few months” next 
preceding June 24, 1921. 

The mere fact that the first deed of trust was recorded 
shortly after its execution, to wit, in April, 1891, does 
not operate to charge the petitioner with constructive 
notice of the existence and contents of that deed of trust. 
Under recording acts the recording of a deed is notice, 
not, as it is sometimes inaccurately said, to the whole 
world, but merely to those who are bound to search the 
record, Under the circumstances of this case Daisy was 
not bound to search the record. As a child she had re- 
ceived the gift constituted by the second deed of trust. 
She received the benefit of its provisions while still a child 
and received the income, rents and profits after she 
attained majority. There was nothing in these facts or 
vpon the face of the second deed of trust suggesting to 
her that there may have been some earlier deed of trust 
making more bountiful or different provision for her or 
requiring her to search the earlier records for some such 
other provision. There are no other facts or circum- 
stances shown by the evidence in the case which would 
charge her with the duty of searching for information 
on the point. Neither the doctrine of laches, therefore, 
nor that of election can be successfully invoked to prevent 
the plaintiff from now asserting her right to the land. 
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It might be added that it is clear from the undisputed 
evidence in the case that neither the petitioner nor any 
of the heirs of A. J. Cartwright, Sr., who are now claim- 
ing the property have at any time conveyed or assigned 
or attempted so to do their rights in the property or in the 
income thereof to innocent third parties or to any other 
parties at all. Certainly during her minority no laches 
could be imputed to Daisy. The duty to elect and the 
duty to sue could not possibly accrue against her prior 
to 1897 when she became of age. When she did become 
ot age, A. J. Cartwright, Sr., the creator of the two trusts 
under consideration, had already died and so had his 
wife. The parties who could at that time claim against 
the present petitioner were the same parties who now are 
before the court as opposing claimants. It is true that 
Bruce Cartwright, Sr., and A. J. Cartwright, Jr., have 
both died since 1897 and prior to the institution of this 
suit but it does not appear that A. J. Cartwright, Jr., 
had any part whatever in the transactions relating to 
the two deeds of trust or that Bruce Cartwright, Sr., 
could give any relevant testimony other than with refer- 
ence to the establishment of a resulting trust in him in 
the matter of the purchase of the lands from the Holts; 
and that part of the case we have assumed in favor of 
the present defendants. The mere fact of William F. 
Allen’s death in 1906 would not as far as the record 
shows be in itself sufficient justification for an application 
of the doctrine of laches even if it were otherwise possible. 

It is not necessary at this time to decide whether the 
petitioner can recover the land in the present proceeding 
without tendering or paying to the heirs of A. J. Cart- 
wright, Sr., the amounts received by her in the past as 
income of the personalty assigned in trust by the second 
deed of trust. It does not appear that she is financially 
unable to refund these moneys if it is her duty to do so. 
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On the contrary the mere fact of her obtaining judgment 
for the land—if she does obtain it—would seem prima 
facie at least to negative any claim of financial inability 
to respond. 

Upon the evidence adduced the judgment under review 
cannot stand. As to whether judgment for the petitioner 
should now be entered by this court (or directed to be 
entered in the court below) or the cause be remanded for 
a new trial, it has been held in this jurisdiction that “if 
the court is of the opinion that other evidence may be 
produced on a new trial or is unable to sav that such 
evidence may not be produced, it will not render final 
judgment but will remand the case for a new trial” and 
that “before an appellate court can render final judgment 
on the reversal of a judgment for insufficiency of the evi- 
dence it is not enough that it appears improbable that the 
appellee will be able to recover on a new trial, but it must 
appear that he cannot.” Territory v. Howell, 25 Haw. 
320, 325, 326. See also 2 R. C. L. 282, Sec. 237, and 4. C. 
J. pp. 1185-1188. We cannot say that further evidence 
is not obtainable tending to show that the petitioner early 
acquired knowledge of the first deed of trust and of her 
rights thereunder; and it may be that upon other im- 
portant issues evidence will be adduced which has not vel 
been before the court. 

The judgment is reversed and set aside and a new trial 
is granted. 

Mott-Smith & Lindsay for plaintiff in error. 

Frear, Prosser, Anderson & Marx for Hawaiian Trust 
Co., Ltd. 

Robertson & Castle and Smith & Wild for the other de 
fendants in error. 
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WHEREAS, CLARENCE HARMON OLSON, since January 15, 
1905, a member of the Bar of Hawaii, was on the 5th day 
of September, 1921, unexpectedly removed by death, 

Now THEREFORE, BE IT RESOLVED, That the Bar Asso- 
ciation of Hawaii, in token of its appreciation of his abil- 
ity, integrity, resourcefulness and learning as a lawyer, 
and as a tribute to those genial personal qualities which 
endeared him to both Bench and Bar, do present this 
Resolution before the Supreme Court of the Territory of 
Hawaii; 

AND Br it FURTHER RESOLVED, That we tender to the 
members of his family our sincere sympathy in their loss, 
and that this Resolution be entered upon the records of 
this Court. ^ 


ITonolulu, September 27, 1921. 


WHEREAS, CLARENCE WILDER ASHFORD, a member of the 
Bar of Hawaii and formerly a judge of the Circuit Court, 
died in Honolulu on the 2nd day of July, 1921. 

RESOLVED, That we, the members of this Dar, hereby 
express our sorrow for his death; that we hereby record 
our appreciation of the integrity and ability of the late 
Judge Ashford, both as a member of the Bench and as a 
member of the Bar, and of the services he rendered to the 
state as an attorney general and as à member of the legis- 
lature of the Kingdom of Hawaii and do sincerely mourn 
the loss which the Bar and the community have sustained 
in his death; that we tender to the members of his 
family our sincere sympathy in their loss and that these 
Resolutions be entered upon the records of this court. 


Honolulu, September 27, 1921. 
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WHEREAS, WILLIAM JARRETT SHELDON, a member of the 
Bar of Hawaii since 1905, and for a number of years a 
member of the Legislature of Hawaii, and always an 
active participant in matters of public welfare, was on 
February 26th, 1921, removed by death, 

Now, THEREFORE BE 1T RESOLVED, That the Bar Asso- 
ciation of Hawaii hereby expresses its appreciation of the 
conscientious manner in which he performed his duties 
as a lawyer, his kindly qualities, his loyalty as a citizen 
and as a friend, his extensive knowledge of men and of 
affairs especially of the early days of Hawaii, and 

Br IT FURTHER RESOLVED, That as a tribute of respect 
and affection, this Resolution be presented before the 
Supreme Court of the Territory of Hawaii and a copy 
thereof be sent to his family. 


Honolulu, September 27, 1921. 
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WHEREAS, JOHN W. CATHCART, a veteran member and a 
former President of the Bar Association of Hawaii, was 
on the 22nd day of February taken from us by death, 

RESOLVED, That we, the members of the Bar Associa- 
tion, express our profound sorrow and deep sense of per- 
sonal and professional loss; that we pay tribute to the 
memory of our honored and beloved associate as an elo- 
quent and forceful advocate and sagacious counsellor, a 
resourceful associate and an honorable and generous op- 
ponent, a genial companion and a faithful friend; that 
we bear witness to his devotion to his profession and to 
his eminence in the Bar of Hawaii, which at the time of his 
death was about to be attested by an appointment as First 
Judge of the United States District Court in Hawaii, 
for which position the Bar Association was ready to give 
him its unanimous indorsement. 

RESOLVED, That these Resolutions be presented to the 
Supreme Court of the Territory of Hawaii for entry upon 
its records and that a copy thereof be given to the widow 
together with an expression of our sincere sympathy. 


Honolulu, September 14, 1922. 
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RULES or THE SUPREME COURT 
In Force February 5, 1923. 


1. ENTRY OF CASES ON CALENDAR. 


1. The clerk shall place upon the calendar each case brought to 
or pending in this court in its proper chronological order and forth- 
with give notice thereof to the parties. 

2. If the necessary papers are not filed in this court within 
twenty days after the issuance of a writ of error, perfecting of an 
appeal or allowance of a bill of exceptions or such further time as 
may be allowed by this court or a justice thereof the appeal may be 
dismissed for want of prosecution. Failure of the stenographer to 
furnish a transcript of the evidence shall not excuse delay unless 
within ten days after the filing of the decree, judgment or verdict 
sought to be set aside the appellant shall have obtained from the 
lower court or judge a direction to the stenographer to prepare and 
furnish the desired transcript in the regular order of cases tried or 
in such other order as the court or judge shall direct, which direction 
may be conditioned on the appellant’s making a deposit or giving 
security for the estimated cost of the transcript. 

3. All original papers filed in this court shall be accompanied by 
one copy thereof and shall be printed or typewritten on unruled white 
paper 13 inches long by 815 inches wide of 20 Ib. weight, each sheet 
to have a margin at the top and bottom of not less than 34 of an inch 
and on the left-hand side of not less than 114 inches. All papers shall 
be filed without covers and without creasing the same and shall in- 
clude a fly-leaf upon which shall be noted in the order named, begin- 
ning at the top, the case number, the title of the court and cause in 
full, the character of the document and the name or names of the 
attorney or attorneys representing the party on whose behalf the 
same is filed. Immediately below the title of the document should be 
left a space for the file-mark of the clerk. No papers shall be per- 
forated or permanently bound. 


2. CALL AND ORDER OF CALENDAR. 


1. Cases will be called for argument or trial in the order in which 
they stand on the calendar except as hereinafter provided or other- 
wise ordered. Sessions will be held beginning on the first Monday 
of each month during the term unless otherwise ordered. 

2. If the parties, or either of them, shall be ready to proceed 
when the case is called, the same will be heard, unless otherwise 
ordered for good cause shown, If neither party shall be ready, the 
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case may be postponed or go to the foot of the calendar, as the court 
may order. 

3. If a case is called at two sessions, and upon the call at the 
second session neither party is ready to proceed, it may be dismissed 
unless sufficient cause is shown for further postponement. 

4. Criminal cases, cases in which the Territory is concerned and 
which also involve or affect some matter of general public interest, 
cases once adjudicated by this court on their merits and again 
brought up, writs of habeas corpus and extraordinary writs, may be 
advanced by leave or order of the court. 

5. Two or more cases involving the same question may, by leave 
or order of the court, be heard together, to be argued as one case 
or more, as the court may order. 

6. Any case may, by filed stipulation, be submitted on briefs 
without oral argument at any time during the term, irrespective of 
its position on the calendar. 

7. Except as aforesaid, no case will be taken up out of its order 
on the calendar or be set down for any particular day except upon 
special and peculiar circumstances to be shown to the court. 

8. No stipulation or agreement of the parties to advance, pass or 
postpone a case, or to substitute one case for another, shall be bind- 
ing upon the court. A case may be so advanced, passed, postponed or 
substituted only upon application made and leave granted in open 
court. 

3. BRIEFS. 


1. Within fifteen days after an appeal case has been placed on the 
calendar the appellant shall file a printed or typewritten brief and 
three copies thereof and a certificate or acknowledgment of service of a 
copy thereof upon the appellee. This brief shall contain, in the order 
here stated: (a) A concise abstract or statement of the case present- 
ing succinctly the facts, the questions involved and the manner in 
which they are raised. (b) A specification of the exceptions or as- 
signed errors which are relied upon. When the error alleged is to the 
admission or to the rejection of evidence the specification shall state 
the substance of the evidence admitted or rejected. When the error 
alleged is to the charge of the court the specification shall set out 
the part referred to in full, whether it be instructions given or in- 
structions refused. (c) A brief of the argument exhibiting a clear 
statement of the points of law or fact to be discussed and the authori- 
ties relied upon in support of each point. When evidence is referred to 
the page or pages on which it appears in the transcript shall be 
stated. 

2. Within ten days after receipt of a copy of the appellant’s brief 
the appellee shall file a printed or typewritten brief and three copies 
thereof and a certificate or acknowledgment of service of a copy 
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thereof on the appellant. This brief shall be of like character with 
that required of the appellant except that no specification of errors 
shall be required and no statement of the case unless that presented 
by the appellant is controverted. 


3. Within five days after receipt of a copy of the appellee’s brief 
the appellant may file a brief confined strictly to matter in reply 
to the appellee’s brief. 


4. Every brief of more than 25 pages shall contain on its front 
fly-leaves a subject index with references to the pages of the brief. 


5. As to cases of reserved questions. In cases in which a single 
question has been reserved, the party maintaining the affirmative 
shall for the purposes of this rule, be regarded as the appellant and 
his opponent as the appellee. So also where there are several ques- 
tions and the one party has the affirmative as to all of them. Where 
several questions have been reserved as to which a party maintains 
the affirmative as to some of them and the negative as to others, the 
plaintiff (or petitioner or movant) shall be regarded as the appellant 
and the defendant (or respondent) as the appellee, unless, upon 
application to the court, a special order shall be made. 


6. It will be a sufficient compliance with the foregoing provisions 
of this rule if the briefs are deposited in the mail, duly postpaid and 
addressed to the office address of the clerk or opposing counsel, as 
the ease may be, in time to reach such address in due course of mail 
within the times limited in said provisions. 


7. When, according to the foregoing provisions of this rule, an 
appellant is in default, the case may be dismissed; and when an 
appellee is in default, he will not be heard, except on consent of his 
adversary or on call of the court. 


8. In cases brought originally in this court, briefs shall be filed 
on both sides at or before the argument, unless otherwise ordered 
by the court. 

9. Whenever an extension of time for the filing of a brief is 
obtained, otherwise than pursuant to a stipulation of the respective 
parties, a copy of the order granting the extension shall forthwith 
be served by the party obtaining the same upon the opposite party. 


4. ORAL ARGUMENTS. 


1. The appellant or, in original cases, the petitioner, shall be 
entitled to open and conclude the argument of the case; but when 
the questions on appeal arise solely upon demurrer, or otherwise 
solely upon the pleadings, the order of argument shall be the same 
as in the court below. When there are cross appeals they shall be 
argued together as one case, and the plaintiff in the court below 
Shall be entitled to open and conclude the argument. 
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2. Not more than two hours on each side will be allowed for argu- 
ment without special leave of the court granted before the argument 
begins. 

5. REHEARING. 


A petition for rehearing may be presented only within twenty days 
after the filing of the opinion or the rendition of judgment unless by 
special leave additional time is granted during such twenty days by 
the court or a justice thereof; and shall briefly and distinctly state 
its grounds, and be supported by certificate of counsel; and will not 
be permitted to be argued unless a justice who concurred in the 
opinion or judgment desires it. If the case has been remitted to the 
lower court it may be recalled. 


6. MOTIONS. 


1. All motions shall be reduced to writing. No facts will be con- 
sidered unless shown by the record or by affidavit. 

2, A copy of the motion shall be served on the opposite party not 
less than forty-eight hours before the hearing, unless otherwise 
ordered by the court. 

3. The motion day shall be the first day of each stated session. 

4. Any motion of which notice shall have been given to the clerk 
in advance, shall be entered on the clerk’s list in the order in which 
he receives such notice, and shall have priority in that order before 
other motions. 

5. Not more than half an hour on each side shall be allowed for 
argument of a motion, without special leave of the court before the 
argument begins. 

6. There may be united with a motion to dismiss, a motion to 
affirm on the ground that, although the record may show that the 
case is properly before this court, it is manifest that the appeal was 
taken for delay only or that the question involved is such as not to 
need further argument. 


7. APPEAL, ERROR AND EXCEPTIONS FROM CIRCUIT COURTS 
AND CIRCUIT JUDGES. 


1. On appeal, error or exceptions from a circuit court or circuit 
judge, no original papers other than bills of exceptions, transcripts of 
evidence and exhibits, shall be transmitted to this court unless by 
order of the court or a justice thereof. Original transcripts and 
exhibits may be returned to the circuit court or judge upon the 
determination of the case in this court unless otherwise ordered. 
Copies of papers shall be printed or typewritten and certified. 

All copies of papers shall be true copies of their respective originals 
upon white paper 13 inches long by 814 inches wide with margins on 
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the top and bottom of not less than % of an inch and on the left-hand 
side of 144 inches. Each set of papers must be placed and arranged 
in chronological order and numbered separately by consecutive num- 
bers. On the fly-leaf of each set there shall be noted the case number 
and the title of the court and cause in full and to the right thereof 
the nature of the appeal and name of the judge who heard the cause 
in the court below; below the title of the cause shall be left a space 
for the file-mark of the clerk and at the bottom of said fly-leaf shall 
be noted the names of all the attorneys representing the respective 
parties. Following the first fly-leaf shall be a detailed index of the 
papers composing the record and exhibits, which index shall show the 
beginning of each document therein and when the pleading or exhibit 
has attached to it other documents referred to as exhibits or parts 
thereof they shall be detailed in said index by giving the nature of 
such exhibit or exhibits and such other data relative thereto as may 
be necessary to identify the same; if the exhibits are recorded in any 
publie office there shall be noted in such index the volume and page 
upon which said document is recorded. No papers shall be perforated 
or permanently bound. The certificate of the clerk shall be affixed at 
the end of the transcript of the record. All papers shall be filed 
without cover and without creasing the same. All documents in 
Hawaiian shall be accompanied by an English translation thereof. 

2. Bills of exceptions shall contain only such papers and state- 
ments as are necessary for the disposition of the questions of law 
raised by the exceptions. No papers shall be made a part thereof by 
reference unless specifically named. 

3. In every case in which a proposed bill of exceptions shall be 
disallowed by a circuit judge and the establishment of the bill in 
this court shall be desired by the appellant, the record shall be com- 
posed of the same original papers and certified copies of papers and 
Shall be transmitted to this court within the same time as though the 
bill of exceptions had been allowed by the circuit judge. The appel- 
lant shall, within ten days after the filing of the necessary papers 
aforesaid in this court file a motion supported by affidavit to the 
effect that all of the allegations of the bill are true and that the cir- 
cuit judge refused to allow and sign the bill, asking that he may be 
allowed to establish the truth of the bill and that a time be set for 
a hearing on the motion. If the truth of the bill shall be established 
the bill shall be allowed. Failure to comply with any requirement of 
this rule shall subject the proposed bill of exceptions to removal 
from the files of this court. 

4. In order to obtain a review in this court of an interlocutory 
ruling or order in a term case the exception thereto must be pre- 
sented to the circuit judge for allowance and certification to this 
court within ten days from the making of the ruling or order sought 
to be reviewed, and within flve days after the exception is certified to 
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this court for review the party taking the exception must pay the 
necessary costs, and file the necessary bond or make cash deposit in 
lieu thereof. The ruling or order sought to be reviewed and all parts 
of the record in the case necessary to a determination of the ques- 
tions raised must be made a part of the exception, either by refer- 
ence, or by embodying the same therein. 

5. After final judgment a party seeking a review in this court by 
exceptions must within a reasonable time not exceeding twenty days 
after the allowance of his bill of exceptions file the necessary bond or 
deposit cash in lieu thereof. 


6. When a circuit judge certifies an interlocutory exception to this 
court, or allows and signs a bill of exceptions after final judgment he 
must immediately cause notice thereof to be given to counsel for the 
respective parties, or to parties who have not appeared by counsel, 
unless counsel or the parties are present at the time of the allowance 
and certifying the interlocutory exception to this court, or the allow- 
ance and signing of the bill of exceptions after final judgment, as the 
case may be. 


8. WRITS OF ERROR. 


Cases brought up by writ of error, as well as those brought: up by 
appeal or bill of exceptions, shall retain the title of the case below 
without reversing the order of the names. 


9. COSTS. 


1. Attorneys shall be liable for costs of court incurred by their 
respective clients. 

2. Bonds for costs on appeal to the Supreme Court shall be made 
to the Clerk of the Supreme Court, filed in the court from which the 
appeal is taken and forwarded by such court to the Supreme Court. 


10. MANDATE. 


1. Whenever appropriate upon the determination of a matter in this 
court a notice or mandate shall be issued to the court below inform- 
ing that court of the proceedings in this court or directing further pro- 
ceedings in that court as to law and justice may appertain. The 
notice or mandate may issue at any time on the order of the court or 
a justice thereof, but, unless otherwise ordered by the court or a jus- 
tice thereof, it shall issue as of course after ten days from the rendi- 
tion of judgment. 

2. In criminal cases the clerk shall forthwith issue the mandate 
upon the form being approved by one of the justices. 
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11, PAPERS. 


No paper shall be taken from the files of the court except by per- 
mission of the court or a justice thereof. 


12, LIBRARY. 


No book, pamphlet or magazine shall be taken from the library of 
this court, except for use in a court room within the Judiciary 
Building, without the written permission of a justice of this court. 
Any person violating this rule shall be liable to suspension from the 
use of the library and shall make good all loss. 


13. APPEALS FROM DISTRICT COURTS. 


District Magistrates in all cases in which appeals have been taken 
and perfected from them to the Supreme Court, shall forward without 
delay to the Clerk of the Supreme Court a certificate of appeal, stat- 
ing the nature of the action, the decision made and the points of law 
upon which the appeal is taken; also, the summons or warrant, all 
vouchers and exhibits filed, or certified copies thereof, and a transcript 
of the testimony; also, all costs paid by either party to the action, 
with a clear and itemized statement showing by whom, and the pur- 
pose for which, each amount is paid, keeping back nothing but statu- 
tory fees and mileage, and stating explicitly what is kept back. 


14. DEFENSE OF TITLE IN DISTRICT COURTS. 


Whenever, in the District Court, in defense of an action of trespass, 
or a suit for the summary possession of land, or any other action, the 
defendant shall plead to the jurisdiction in effect that the suit is a 
real action, or one in which the title to real estate is involved, such 
plea shall not be received by the court, unless accompanied by an affi- 
davit of the defendant, setting forth the source, nature and extent of 
the title claimed by defendant to the land in question, and such fur- 
ther particulars as shall fully apprise the court of the nature of 
defendant’s claim. 


15. ADMISSION TO THE BAR. 


1. Each applicant for admission to the bar shall file with the clerk 
a verified application setting forth his name, age, nationality, last 
place of residence, the character and term of his study and if he has 
been admitted to practice before the highest court of any other state, 
territory or country, that he is in good standing in such court. Said 
application shall also set forth all other matters appertaining to the 
applicant’s qualifications for admission as in these rules required or 
as required by the laws of the Territory of Hawaii. Said application 
shall be accompanied by the recommendation of at least two attorneys 
of this court and by such other documents as may be necessary to 
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show the applicant’s qualifications. The recommendations required 
must set forth how long a time, when and under what circumstances 
those making the same have known the applicant and must state that 
the applicant is to the knowledge of those making the recommenda- 
tions a person of good moral character. 


2. An applicant who is a member of the bar of the highest court of 
some other state, territory or country that requires an examination 
for original admission to the bar and who has engaged in at least 
three years of active practice in the place or places where he has been 
admitted may be admitted to practice before this court on motion. It 
is provided, however, that such applicant for admission on motion 
shall file with his application a certificate of a judge of a court of 
record in such state, territory or country showing that an examination 
for original admission to the bar is required in such state, territory 
or country, that the said applicant has been actively engaged in the 
practice of his profession for three years immediately preceding the 
date of his application or the date of his departure from such state, 
territory or country, that the applicant is in good standing before the 
bar of such state, territory or country and that the applicant is a 
person of good moral character. 

And it is further provided that the court before admitting such 
applicant on motion, or authorizing him to appear before the examin- 
ing board, for examination as to his legal qualifications, shall always 
upon due investigation satisfy itself as to the good moral character 
and professional standing of the applicant in the state, territory or 
country from which he has removed. 


3. No applicant who is not a member of the bar of the highest 
ceurt of some state, territory or country will be admitted to practice 
in this court unless he is a graduate of a law school of recognized 
standing or unless he shall have studied diligently at least three 
years in such law school or in the office of one or more competent 
attorneys or partly in such school and partly in such office for a total 
period of three years. No correspondence course, extension course, or 
other course or period of home-study will be accepted as the equiva- 
lent of the requirement of graduation from a law school or actual 
study in a law school or in the office of a competent attorney as pro- 
vided by this rule. 

4. Any applicant not admitted on motion as in paragraph 2 of this 
rule provided must pass an examination which satisfies the court that 
he has the legal and educational qualifications entitling him to be 
admitted to practice as an attorney before the court. 

5. No person who is not a citizen of the United States will be 
admitted on motion or otherwise. (Act 81, Session Laws, 1921.) 


6. No attorney who has been disbarred shall be reinstated except 
upon a showing that he has complied in good faith with the order of 
53 
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disbarment, and he shall make such additional or further showing as 
may be required by the court. 

7. There shall be a committee of three members of the bar appoint- 
ed by this court who shall constitute the Board of Examiners to con- 
duct the examination of any applicant for admission to the bar 
except those admitted by motion as herein provided; said board shall 
examine into the legal and educational qualifications of the applicant 
for admission and must give a written examination and may give an 
oral examination in addition thereto. Said board shall report to this 
court its recommendation. The record of said examination shall be 
filed in this court together with applicant’s application. 

8. No applicant whose application has been denied shall again 
apply for admission within six months thereafter. 

9. Unless otherwise directed by the court regular examinations of 
candidates for admission to the bar will be held at Honolulu during 
the months of January and July of each year. 

10. Any applicant may, and all applicants not admitted on motion 
shall, be required to pass an examination on local practice and statu- 
tory law. 

16. DEFINITIONS. 


Within the meaning of the rules of this court, whenever appro- 
priate, appeal cases include cases brought up on bill of exceptions or 
writ of error, “appellant” and “appellee” include the plaintiff and 
defendant in error respectively; and "party," "appellant" and "appel- 
Jee" and other words denoting the parties include their counsel. 


17. ELECTION CASES. 


Petitions by any candidate directly interested or by thirty voters 
of any election district, setting forth cause why the decision of any 
board of inspectors of elections shall be reversed, corrected or changed, 
shall be verified or supported by the affidavit of some person or per- 
sons having personal knowledge of the facts claimed to be ground 
for reversing, correcting or changing the decision. 


18. RULES RELATING TO GRAND JURIES. 
A. WHEN REQUIRED. 


“No person shall be held to answer for a capital, or otherwise infa- 
mous crime unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public danger." U. S. Const. 
Amend., Art. 5. 

B. How Drawn. 


“Until otherwise provided by the legislature of the Territory grand 
juries may be drawn in the manner provided by the Hawaiian statutes 
for drawing petty juries.” Org. Act, Sec. 83. 
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C. QUALIFICATIONS OF JURORS. 


“No person who is not a male citizen of the United States and 
twenty-one years of age and who cannot understandingly speak, read 
and write the English language shall be a qualified juror or grand 
juror in the Territory of Hawaii,” “and all juries shall hereafter be 
constituted without reference to the race or place of nativity of the 
jurors.” Org. Act, Sec. 83. 


D. NUMBER OF JURORS. 


The number of grand jurors in each circuit shall be not less than 
thirteen nor more than twenty-three. See Org. Act, See. 83, and 
Sec. 2414, R. L. 1915. 

E. SESSIONS. 


"Until otherwise provided by the legislature of the Territory, grand 
juries * * * shall sit at such times as the circuit judges of the 
respective circuits shall direct." Org. Act, Sec. 83. 


F. CHALLENGES. 


Before the grand jury retires, the prosecuting officer or any person 
held to answer a charge for a criminal offense, may challenge the 
panel or an individual juror, for cause to be assigned to the court. 
All such challenges shall be tried and determined by the court. 


G. Foreman. 


From the persons summoned to serve as grand jurors and appear- 
ing the court shall appoint a foreman, and may remove him for cause. 
The court may appoint another foreman when the necessity arises. 


H. OATH OF GRAND JURORS. 


Substantially the following oath shall be administered to the grand 
jurors: 

“You, and each of you, do solemnly swear (or affirm) that you will 
diligently inquire, and true presentment make, of all such matters and 
things as shall be given you in charge, or shall otherwise come to 
your knowledge touching this present service; that you will present 
no one through envy, hatred, or malice, nor leave any one unpresented 
through fear, favor, affection, gain, reward or hope therefor, but will 
present all things truly, as they come to your knowledge, according to 
the best of your understanding; and that you will keep secret the 
proceedings had before you.” 


I. CHARGE OF THE COURT. 


The grand jury, being impanelled and sworn, shall be charged by 
the court. In doing so, the court shall give them such information as 
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it may deem proper as to their duties and as to the law pertaining to 
such cases as may come before them. The court may further charge 
the jury when the necessity arises. 


J. OFFICER IN ATTENDANCE. 
The court may appoint an officer to attend upon the grand jury. 
K. RETIREMENT OF THE GRAND JURY. 


The grand jury shall then retire to a private room and inquire into 
the offenses cognizable by them. 


L. CLERK. 


The grand jury may appoint one of their number to be their clerk, 
to preserve minutes of the proceedings before them, which minutes 
shall be delivered to the prosecuting officer, when so directed by the 
grand jury. 

M. SUBPOENA OF WITNESSES. 


“The several circuit courts may subpoena witnesses to appear before 
the grand jury in like manner as they subpoena witnesses to appear 
before their respective courts." Org. Act, Sec. 83. 


N. SwEARING WITNESSES. 


Witnesses appearing before the grand jury may be sworn in open 
court or by the foreman of the grand jury, or, in his absence, by any 
member thereof. 

The oath or affirmation may be substantially as follows: 

“You do solemnly swear (or affirm) that the evidence which you 
Shall give before the grand jury shall be the truth, the whole truth, 
and nothing but the truth." 


O. PRESENCE OF OTHERS WITH JURORS. 


The prosecuting officer or any member of the grand jury may inter- 
rogate witnesses before the grand jury. The prosecuting officer shall 
advise the grand jury in regard to the law of the cases that come 
before them, and draw the indictments. An interpreter may be present 
at the examination of witnesses before the grand jury upon request of 
the foreman. The circuit judge before whose court the grand jury is 
in attendance may upon request of the foreman of the grand jury 
assign an official circuit court reporter to attend and report the testi- 
mony given by the witnesses before the grand jury and who shall fur- 
nish the prosecuting officer with a transcript of such testimony when 
so directed by the foreman of the grand jury. The interpreter and 
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the reporter shall keep secret all proceedings of the grand jury. 
Except the prosecuting officer, shorthand reporter, interpreter and 
witnesses under examination, no person shall be permitted to be 
present during the session of the grand jury. No person except the 
members of the grand jury shall be permitted to be present during the 
expression of their opinions or the gíving of their votes. 


P. TWELVE GRAND JURORS TO CONCUR. 


No indictment shall be found, nor shall any presentment be made, 
without the concurrence of at least twelve grand jurors. 


Q. INDORSEMENT BY FOREMAN AND PROSECUTING OFFICER. 


An indictment when found shall be indorsed, “A true bill,” and such 
indorsement shall be signed by the foreman. An indictment shall be 
indorsed also by the prosecuting officer. A presentment, when made, 
Shall be signed by the foreman. 


R. PRESENTING AND FILING. 


Indictments or presentments, when found, shall be presented by the 
foreman, in the presence of the other grand jurors, to the court, and 
shall there be filed; but such as are found for a felony against any 
person not in eustody or under recognizance, shall not be open to the 
inspection of any person except the prosecuting officer until the de- 
fendant therein shall have been arrested. 

The foregoing Rules are hereby prescribed, to take effect February 5, 
1923, and supersede all others previously made. 


Dated, Honolulu, T. H., February 5, 1923. 


By THE Court: 
J. A. THOMPSON, 
Clerk of the Supreme Court of the 
(SEAL) Territory of Hawaii. 


DIGEST 


ACCOUNT. 
See ACTIONS, 1, 2, 3; EXECUTIONS, 1. 


ACCOUNT STATED. 
See TRIAL, 4. 


ACKNOWLEDGMENTS. 
See EVIDENCE, 4. 


ACTIONS. 
1. Splitting causes of action—running accounts. 
An ordinary continuous running book account is such an entire 
claim as cannot be split for the purpose of bringing several actions 
on the different parts. Okamura v. Advincula, 633, 635. 
2. Splitting causes of action. 
If action is brought on a part only of an entire claim, the rest 
will be deemed to be waived. Okamura v. Advincula, 633, 636. 
3. Effect of splitting—first judgment a bar. 
Where an entire claim, whose total is beyond the jurisdiction of 
the court, is split for the purpose of bringing two actions there- 
on, each upon a total within the jurisdiction: of the court, and 
such actions are simultaneously instituted, the result will be, not 
that the court will not have jurisdiction, but that the judgment 
first rendered will bar a recovery in the other action. Okamura 
v. Advincula, 633, 636. 


ADJOINING LAND OWNERS. 
See TRESPASS, 1. 


ADMIRALTY. 
1. Nonmaritime contract. 
A nonmaritime contract of employment is not rendered maritime 
by the incidental feature of occasional maritime work performed 
thereunder. Campsie v. Catton, Neill & Co., 737, 152. 


ADOPTION. 
1. Decree—collateral attack. 
A decree of adoption is not open to collateral attack on the ground 
that it does not contain a finding of the facts referred to in 
L. 1915, Act 47, Section 2. Estate of Kamauoha, 439. 
2. Right of adopted child to inherit. 
A person adopted under and in conformity with the statutes of 
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ADOPTION- —Continued. 


Hawaii inherits through his adoptive mother from her father, as 
fully as though he had been her natural child. Estate of Ka- 
mawuoha, 439. 


ADVANCES. 
See CHATTEL MORTGAGE, 1. 


ADVERSE POSSESSION. 
1. Hostility—payment of all rents to true owner. 
A possession in order to be adverse so as to operate to transfer 
the title to the adverse claimant must be not only continuous and 
exclusive but also hostile to the true owner and must be such as 
to inform the true owner that it is being held in hostility to him. 
When the alleged adverse holder pays to the true owner through- 
out the period of the alleged adverse holding all of the rents, 
issues and profits of the land, there is no adverse possession with- 
in the meaning of the rule. /n re Nelson, 809, 816. 
2. Mere purpose to hold against issue of true owner. 
Mere mental reservations, or even the expressed purpose, that 
after the death of the true owner the property will be held in 
hostility to any claim by the issue of the true owner cannot oper- 
ate during the life of the true owner. Jn re Nelson, 809, 817. 


APPEAL AND ERROR. 
1. Discretion of couri—continuance. 
A motion for a continuance is addressed to the sound legal dis- 
cretion of the court and unless that discretion is clearly abused 
there is no error. Yamashiro v. Costa, 54, 62. 
2. Entry of decree. 
at 18 discretionary with the Supreme Court whether it shall ente 
a decree or remand the cause. Focke v. Gay, 67, 68. 
3. Interlocutory appeal. 
After allowing an interlocutory appeal the court below should stay 
its hand until that appeal is perfected and determined in the ap- 
pellate court. Smythe v. Takara, 69. 
4. General exception. 
Where a general objection is made to the introduction of a state- 
ment and no motion to strike any part, there is not reversible er- 
ror in allowing the introduction of the entire statement. Territory 
v. Regusira, 84, 85. 
5. Costs—security for. 
Under section 2272 R.L. 1915 a circuit judge is given a wide dis- 
cretion in the matter of requiring either party to give security 
for costs and such an order will not be reversed on appeal unless 
it appears that it will work special prejudice to appellant's rights. 
Poa v. Rice, 112. 
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APPEAL AND ERROR—Continued. 


6. Erroneous reception of evidence not prejudicial, when. 

The erroneous reception of evidence the only tendency of which 
was to prove a fact so well established by other evidence that it 
could not have affected the verdict does not constitute prejudicial 
error. Ter. v. Chang Tai Kun, 133. 


7. Error in admission of evidence not reversible when. 

The erroneous admission or exclusion of evidence does not author- 
ize setting aside the verdict unless upon all the evidence it ap- 
pears to the court than the truth has thereby not been reached. 
Estate of Afong, 147, 160. 


8. Writ of error—abandonment of assignments. 

In a case submitted on briefs assignments not argued in the briefs 
will be regarded as abandoned and will not be noticed. Estate of 
Afong, 147, 149; Stewart v .Spalding, 162, 163; Calhau v. Santo 
Antonio Society. 342, 343. 


9. Aider by verdict. 

Where evidence is offered to prove what the contract between 
parties was, and seeking to place certain constructions on the con- 
tract, and such evidence is excluded, the error if any is harmless, 
where the jury finds that the contract was broken. Stewart v. 
Spalding, 162, 168. 


10. Error in exclusion of evidence corrected by verdict when. 
Evidence though material and proper at the time offered, if ren- 
dered immaterial by the verdict, its rejection will not constitute 
reversible error. Stewart v. Spalding, 162, 165. 


11. Exclusion of evidence harmless when. 

Where the jury by finding for the plaintiff on a quantum meruit 
count necessarily found that the contract declared upon in an- 
other count had been broken, the refusal to admit evidence offered 
solely for the purpose of showing that the contract sued upon 
had been modified by certain letters if erroneous was harmless. 
Stewart v. Spalding. 162. 

12. Dismissal when. 

- When pending an appeal from the judgment of a lower court and 
without any fault of the appellee, an event occurs which renders 
it impossible for this court, if it should decide the case in favor 
of the appellant, to grant him any effectual relief, the court will 
not proceed to a formal judgment but will dismiss the appeal. 
Murphy v. McKay. 171. 

13. Dismissal when. 

When the holder of an office resigns pending an appeal from a 
judgment ousting him from said office, the appeal will be dis- 
missed. Murphy v. McKay, 171, 173. 
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APPEAL AND ERROR —Continued. 


14. Decree affirmed when in conformity with former decision. 
The decree of a circuit judge rendered in conformity with a 
decision of this court upon a former appeal of the same case 
will be affirmed. Estate of Castle, 177. 

14a. Decisions in jury waived cases. 

Failure by a circuit judge to state his reasons for his decision in 
a jury waived case is reversible error. Sasaki v. Nakamura, 
178, 180. 

15. Dismissal for failure to file brief. 

A motion to dismiss a bill of exceptions for failure to file briefs 
when the cause was docketed Nov. 29, and no brief was filed by 
appellant and no application for extension of time was made until 
Dec. 28. Iwamoto v. Medeiros, 235. 

16. Final decree—effect of appeal from. 

A general appeal from a final decree in equity brings up for re- 
view all interlocutory orders, not appealable as of right, which 
deal with the issues in the case. Focke v. Gay. 290, 296. 

17. Final decree—effect of appeal from. 

An appealable order made in a proceeding growing out of the 
suit but foreign to the subject-matter of it is not brought up for 
review by a general appeal from the main decree. Focke v. Gay. 
290, 298. 

18. Review— writ of error—findings. 

The findings by the trial court upon the subject-matter of a grant 
and the identity of the grantee when supported by more than a 
scintilla of the evidence will not be disturbed by this court upon 
review by writ of error. Territory v. Gay. 382. 

19. Review—-writ of error—findings. 

Findings of fact by the trial court depending on the credibility 
of witnesses or the weight of evidence will not be disturbed by 
this court upon review by writ of error. Territory v. Gay, 382, 389. 
20. Review—findings. 

Findings of fact by the trial court, jury-waived, will not be dis- 
turbed when supported by more than a scintilla of evidence. 
Territory v. Gay, 382, 389. 

21. Illegal contract inadmissible. 

When a verdict may have been based upon or influenced by evi- 
dence improperly admitted of an illegal transaction, a new trial 
should be granted. Rego v. Bergstrom Music Co.. 407. 

22. Allowance of writ of error. 

Sec. 2526 R. L. 1915, providing that “No writ of error shall issue 
in a criminal case unless allowed by a justice of the supreme 
court, . . . ,” being a particular enactment, will control in 
a proper case and is not repugnant to, nor was it by necessary 
implication repealed by, the general terms of Act 44, S. L. 1919, 
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APPEAL AND ERROR—Continued. 


providing that “A writ of error . . . may be issued by the 
clerk . . . upon the application of any party deeming himself 
aggrieved by the judgment of a circuit court . . . ." Ter- 
ritory v. Wills, 469, 473. 

28. Allowance of writ of error—effect of failure to secure. 

Until à writ of error in a criminal case is allowed by a justice 
of the supreme court the court is without jurisdiction of the sub- 
ject-matter of the writ. Ter. v. Wills, 469. 


24. Allowance of writ of error—implied allowance. 

While no formality is required by statute in the allowance by 
a justice of the supreme court of a writ of error in a criminal 
case, it is a judicial act and in the absence of express allowance 
it must affirmatively appear from the record that in the per- 
formance of an act of the justice from which such allowance may 
be implied, he understood that he was acting in respect to such 
allowance and was exercising his judicial discretion upon the 
legal considerations involved therein. Ter. v. Wills. 469. 

25. Allowance of writ of error after expiration of time limita- 
tion. 

After the expiration of the time within which a writ of error may 
be prosecuted a justice of the supreme court cannot allow a writ 
of error by a nunc pro tunc order. Ter. v. Wills, 469. 


26. Rehearing—contents of application. 

A petition or motion for a rehearing should not include an argu- 
ment in its support but should be confined to a brief and dis- 
tinct statement of its grounds. Est. of Kamauoha, 515. 

27. Law of the cose. 

The supreme court of Hawaii not being the court of last resort 
in causes in which the amount involved, exclusive of costs, ex- 
ceeds $5000, a decision by it on a former appeal of such a cause 
is not binding as “the law of the case," that doctrine at best 
applying only to courts of last resort. Sumitomo v. Hawaii 
Nosan, 517, 536. 

28. Review—findings of court jury waived. 

A holding by this court upon an interlocutory bill of exceptions 
to review the denial by the trial court (jury waived) of a motion 
by defendant for nonsuit, that plaintiff upon certain issues of 
fact had made out a prima facie case, is equivalent to a holding 
that there is sufficient evidence to sustain ultimate findings by 
the trial court in favor of plaintiff upon the same issues. Maka- 
inai v. Lalakea, 667, 668. 

29. Supersedeas—habeas corpus. 

Under our statutes an appeal duly taken and perfected, in a 
habeas corpus case relating to the custody of a child, from a 
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circuit judge at chambers to the supreme court operates as an 
arrest of judgment and stay of execution. Bautista v. Case, 701. 
30. Instructions to juries. 

The giving of an instruction which, though somewhat ambiguous, 
is not calculated to mislead the jury, is not reversible error, the 
court having given other instructions fully explaining the nature 
of the offense with which defendant was charged. Ter. v. Lake, 
764, 766. 

31. Instruction—ambiguous. 

Even though an instruction is somewhat ambiguous, the mere 
saving of an exception to it without request for further instruc- 
tions presents no error on appeal. Ter. v. Lake, 764, 766. 

32. Weight of verdict. 

A verdict of a jury will not be set aside where there is evidence 
to support it. Ter. v. Lake, 764, 767. 

33. Weight of verdict. 

A verdict will not be set aside merely because the court might 
upon the evidence have arrived at a different conclusion from the 
one reached by the jury. Ter. v. Lake, 764, 767. 

34. Objections to rulings in chambers cases. 

No exceptions need be noted to a ruling of a circuit judge at 
chambers, and objections not made before the circuit judge may 
be made on appeal and the Supreme Court may itself raise ob- 
jections not made by parties. Re Soga Minors, 774, 779. 

35. Weight of verdict. 

The verdict of the jury being warranted by the evidence it can- 
not be set aside on appeal. Ter. v. Peck, 784. 

36. Findings of facts jury waived. 

The conclusions of fact or rulings of law included in the award 
of the industrial accident board are not binding upon the circuit 
court on appeal and the decision of the circuit court must find 
support, if at all, in the evidence adduced before it. Wong Chee 
v. Yee Wo Chan. 785, 789. 

37. Decision of the court jury waived. 

The circuit court may in "stating its reasons" for its decision in 
jury-waived cases, as required by the provisions of section 2380, 
R. L. 1915, include by adoption or confirmation the conclusions 
of fact or rulings of law of the industrial accident board. Wong 
Chee v. Yee Wo Chan, 785, 789. 

38. Erroneous findings by court jury waived. 

Where the evidence is not conflicting erroneous findings of fact 
by the trial court do not constitute reversible error. Upon that 
state of the case it is the duty of the court to disregard such 
findings and decide as a matter of law what the facts prove. 
Wong Chee v. Yee Wo Chan. 785, 790. 
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39. Reversal of judgment—new trial. 

When, upon writ of error, the judgment is reversed for insuffi- 
ciency of the evidence this court will not render or direct judg- 
ment for the appellant but will remand for a new trial, unless 
it appears that the appellee cannot adduce further evidence affect- 
ing the material issues involved. In re Nelson, 809, 822. 

See COURTS, 3; EQUITY, 5; HABEAS CORPUS, 4; NEW 
TRIAL, 1, 2. 


ASSAULT. 
See CRIMINAL LAW, 1, 2, 10. 


ATTACHMENT. 
1. Levy of upon real estate—how made. 


Under our statute an attachment is levied upon real estate by 
the sheriff filing in the office of the registrar of conveyances a 
copy of the writ of attachment with his certificate indorsed there- 
on that by virtue of the original writ he has attached such real 
estate or all of the interest of the defendant therein, describing 
the same with certainty. Calhau v. Santo Antonio Soc., 342, 347. 


2. Levy upon real estate—how made. 

A compliance with the provisions of section 2358 R. L. 1915, 
while essential to the completion of a title under the lien estab- 
lished by the levy of an attachment, constitutes no part of the 
levy itself. Calhau v. Santo Antonio Roc., 342, 348. 


3. Priority between attachment and unrecorded deed. 

Where an attaching creditor levies his attachment without noticc 
of a prior unrecorded deed of the debtor, either actual or con- 
structive, he acquires a lien which if perfected by judgment, 
execution, sale and deed will hold the legal estate as against 
the grantee in such deed; and having acquired such a lien he 
will have a right to enforce the same notwithstanding he may 
have subsequently to the levy of his attachment received notice 
of the deed. Calhau v. Santo Antonio Koc., 342, 349. 

4. Priority between attachment and unrecorded deed—possession 
as notice. 

Where one causes an attachment to be levied upon real estate 
as the property of A in the possession of B, who held an un- 
recorded deed to said land from A, it is incumbent upon the 
party causing such levy to be made to make reasonable inquiry 
as to the rights of the person in possession and having failed 
to do so he cannot assert that he had no notice of such rights 
at the time he levied his attachment. Calhau v. Santo Antonio 
Soc., 342, 350. 
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b. Undertaking by attachment plaintiff. 

A bond on attachment in a sum double the amount of the prin- 
cipal of plaintiff’s claim with interest to date of filing suit com- 
plies with the provisions of section 2783, R. L. 1915, as amended. 
The “amount for which the plaintiff demands judgment” is ex- 
clusive of interest to accrue subsequent to filing the action, at- 
torney’s fees and costs. Hon. Iron Works v. Hara, 637, 641. 


ATTORNEY AND CLIENT. 
1. Authority of attorney to disclaim title, in ejectment. 
An attorney has not the power to file, on behalf of his client, in 
an action of ejectment, a disclaimer of all title, unless thereto 
authorized by the client. Ambrose v. Kealakaa, 412. 
2. Suspension and disbarment—misconduct in capacity of county 
attorney. 
An attorney is no less liable to disbarment or suspension for mis- 
conduct because it occurs in his administration of the office of 
county attorney or because impeachment proceedings lie against 
him for removal from office. In re Bevins, 570, 606. 
3. Suspension and disbarment—not punishment but protection to 
community. 
Disbarment and suspension of an attorney are intended, not as 
punishment to the offending attorney, but as protection to the 
community in which he is licensed to practice. In re Bevins, 570, 
606, 609. 
4. Suspension and disbarment—efforts to prejudice grand jury. 
A county attorney who, in the presence and hearing of the grand 
jurors assembled in court to receive instructions concerning a 
criminal prosecution about to be imstituted by the attorney gen- 
eral of the Territory or one of his deputies, makes an address 
attacking the course of the attorney general or his deputy in 
instituting such proceedings without consulting him (the county 
attorney) and does so for the purpose of influencing the grand 
jury to refuse to indict the person about to be accused of crime, 
is guilty of infidelity to his clients, the county and its people, 
and violates his duty as county attorney and his duty as an 
attorney at law. In re Bevins, 570, 601, 605. 
5. Suspension and disbarment—advising defendant in a criminal 
case. 
A county attorney who, when informed by a defendant about 
to go to trial upon an indictment that he is ready to plead guilty 
and to tell the court the whole truth as he knows it, advises 
such defendant to plead not guilty and to “fight the case” and 
says to the defendant that the attorney general or his deputy 
who is conducting the prosecution will make every effort to 
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Secure a conviction, is guilty of infidelity to his clients and vio- 
lates his duty as county attorney and as an attorney at law. 
In re Bevins, 570, 595-8. 

6. Suspension and disbarment—accepting employment in vio- 
lation of R. L., Sec. 1431. 

A county attorney who accepts employment as counsel, and a 
retainer, from a plaintiff in a civil action depending upon the 
same state of facts constituting a prima facie case of the offense 
of gross cheat against the defendant in the action, violates R. L., 
Sec. 1915, and his duty as county attorney and as an attorney 
at law and is guilty of infidelity to his clients. In re Bevins, 
570, 580-95. 

7. Suspension and disbarment—continuing to serve a defendant 
informally accused by the other side of perjury. 

An attorney may properly continue until final judgment to act 
in an action of ejectment in behalf of a defendant who insists, 
in his dealings with the attorney, upon the truth of his (the 
client’s) statements and evidence concerning his understanding 
of a certain interview and transaction, even though citizens of 
high reputation in the community have testified to a diamet- 
rically opposite understanding of the same interview and trans- 
action. In re Bevins, 570, 571-77. 


8. Suspension and disbarment—entering nolle prosequi. 

A county attorney may, without any violation of duty, enter a 
nolle prosequi in a case in which the defendant is charged with 
malicious injury, if the attorney believes that the alleged destruc- 
tion of property was an act done in the fair assertion in good 
faith of a supposed legal right. In re Bevins, 570, 578. 

See EJECTMENT, 1; EXECUTORS AND ADMINISTRATORS, 3, 
4, 5, 6, 7, 8, 9; INFANTS, 2, 3, 4; TRUSTS, 2a. 


BAIL. 
1. Surety company. 


By virtue of section 54, Act 115, S. L. 1917, every surety company 
which has complied with the prescribed regulations and obtained 
a license to do business is qualified to become surety upon any 
bond authorized or required by the laws of the Territory. In 
re Law, 236. 

2. Surety company—ownership of property not required. 

The provisions contained in sections 3741 and 3742 R. L. 1915 
making it necessary for the surety on a bail bond to own property 
within the Territory are abrogated by Act 115 S L. 1917 in so 
far as those provisions apply to licensed surety companies. In re 
Law, 236 
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BANKS AND BANKING. 


1. Legal aspect of check. 

A bank check is simply an order on the depositary to pay the 
amount of the check as agent of the drawer, and is not an assign- 
ment pro tanto of the corresponding amount of the deposit. La- 
welawe v. Kahalepuna, 615, 620. 

2. Post-dated checks without funds—intent to defraud. 

An intent to defraud is an essential of the offense created by 
R. L., Sec. 4007, relating to the issuance of checks without funds 
in the bank. Ter. v. Forrest, 695, 697. 

3. Checks—evidence of good faith—prospective ability to pay. 
Under a charge for violating R L., Sec. 4007, evidence is admissible 
tending to show the belief of the maker of the check, at the time 
of its issuance, of his ability, upon the date named in the check, 
to meet it and also of the facts upon which the belief was based. 
Ter. v. Forrest, 695, 697. 

See BILLS AND NOTES, 1, 2, 3. 


BASTARDS. 
1. Procedure—bond for performance of judgment. 
In a bastardy proceeding an accused who has furnished a valid 
bond before judgment, in compliance with R. L., Sec. 3007, and 
the order of the court thereunder, cannot be required, after judg- 
ment, to furnish an additional bond under Sec. 3009. Jn re Good, 
626. 


BILLS AND NOTES. 
1. Indorsement—when restrictive. 
Where A, the payee of a bill of exchange, transfers the bill to B 
for collection and indorses the instrument “Pay to the order of 
B for A,” the indorsement is a restrictive one. Sumitomo v. 
Hawaii Nosan. 517, 522. 
2. Restrictive indorsement—effect of rights of. 
A restrictive indorsement of a draft confers upon the indorsee 
the right to receive payment of the instrument and to bring any 
action thereon that the indorser could bring; but where the in- 
dorsee is the agent of the indorser and holds the instrument 
without consideration merely for collection for the indorser he 
is not vested with title to the instrument nor can he sue the 
indorser thereon upon dishonor thereof by the acceptor. Sumi- 
tomo v. Hawaii Nosan, 517. 
3. Time drafts against bill of lading. 
Where a time draft is drawn against bill of lading attached the 
drawee is entitled to receive and have delivered to him the at- 
tached bill of lading upon acceptance of the draft. Sumitomo v. 
Hawaii Nosan, 517, 530. 
See BANKS AND BANKING, 1, 2. 3. 
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BILLS OF LADING. 


See BILLS AND NOTES, 3. 


BOARD OF HEALTH. 


See HEALTH, BOARD OF 


BONDS. 


1. Requisites and validity—obligees. 

A bond given in compliance with R. L., Sec. 3007, for appearance 
and for performance of the judgment is valid even though it runs 
to the clerk of the court instead of to the Territory. Jn re 
Good, 626. 

See ATTACHMENT, 5; BAIL, 1, 2; BASTARDS, 1; INJUNC- 
TION, 1, 2. 


BOUNDARIES. 


See TRESPASS, 1. 


CARRIERS. 


1. Duty to warn passenger of danger. 

When a passenger is in a dangerous position and is unconscious 
of his danger and the carrier knows both that the passenger is 
in danger and that he is unconscious thereof, it is the duty of 
the carrier to exercise due and proper care for his safety which 
would include giving to the passenger proper warning, provided 
his danger was discovered in time to have prevented the accident. 
Kaili v. I-I. S. N. Co., 108, 110. 


CHATTEL MORTGAGES. 


54 


1. Effect of where mortgagor retains possession. 

In this jurisdiction a chattel mortgage, the mortgagor remaining 
in possession, does not transfer the title to the mortgagee—it 
merely gives the mortgagee security upon the property. Peabody 
v. Leong Yen, 63. 

2. Advances. 

To constitute "advances," as that word is employed in a chattel 
mortgage given as security for such as were or might be made 
by the mortgagee to the mortgagor, it should appear that the 
mortgagee furnished to the mortgagor money or its equivalent 
upon a contract between the parties, express or implied. Sumi- 
tomo v. Hawaii Nosan, 517, 532. 

3. Advances. 

Where an indorsee for collection of a foreign bill of exchange 
under a restrictive indorsement of the payee omits, at the re- 
quest of the acceptor, to protest the draft upon dishonor the un- 
liquidated liability of the indorsee to the indorser for such omis- 
sion, if any, does not constitute an "advance" under the chattel 
mortgage given to the indorsee to secure advances made or to 
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CHATTEL MORTGAGES—Continued. 
be made by the indorsee to the acceptor, nor are these by reason 
thereof moneys "owing" from the acceptor to the indorsee. g&u- 
mitomo v. Hawaii Nosan, 517. 


CHECKS. 
See BANKS AND BANKING, 1, 2, 3; EXECUTORS AND AD- 
MINISTRATORS, 18, 19. 


CHOSES IN ACTION. 
See EXECUTION, 2. 


CIVIL SERVICE. 
See MUNICIPAL CORPORATIONS, 1, 2, 3, 4. 


COMMERCE. 
1. Interstate commerce—sale. 
A sale of goods in Hawaii by a California corporation which 
must in order to complete the sale by delivery be shipped from 
California to Hawaii constitutes a transaction of interstate com- 
merce. Cannell & Chaffin v. Deering. 74. 
2. Telephone companies—jurisdiction of Interstate Commerce 
Commission. 
The Interstate Commerce Commission has, under acts of Congress 
as amended by the Transportation Act of 1920, sole and ex- 
clusive jurisdiction to regulate the rates and charges of tele- 
phone companies operating wholly within the Territory of Hawaii. 
In re Hawaii Tel. Co.. 508. 
3. Telephone companics—jurisdiction of public utilities commis- 
sion. 
The public utilities commission of Hawaii has no jurisdiction to 
regulate the rates or charges of telephone companies operating 
wholly within the Territory of Hawaii. In re Hawaii Tel. Co., 
508. 


COMMON LAW. 
See EXECUTIONS, 2; EXECUTORS AND ADMINISTRATORS, 
20. 


CONSTITUTIONAL LAW. 
1. Construction of amendments. 
The fourth and fifth amendments of the Federal Constitution are 
to be liberally construed. Ter. v. Ho Me, 331, 335. 
See CRIMINAL LAW, 4, 5, 6; STATUTES, 4. 


CONTINUANCE. 
1. Motion for addressed to the sound legal discretion of the 
court, 
Motions for continuance are addressed to the sound legal dis- 
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cretion of the court and unless that discretion is clearly abused, 


no error is shown. Yamashiro, v. Costa, 54. 
See APPEAL AND ERROR, 1; TRIAL, 8. 


CONTRACTS. 
1. Planting agreement—covenants. 


A breach by the tenant or occupier of the covenants or stipula- 
tions on his part to be kept and performed, contained in the 
contract, does not work a forfeiture of the term in the absence 
of an express proviso to that effect. Kisaba v. Borge, 279, 284. 


2. Planting agreements—covenants. 

A party endeavoring to enforce a forfeiture must comply strictly 
with the tenor of the contract that he is acting under. Kisaba 
v. Borge, 279, 284. 


3. Planting agreements—covenants—construction. 

The general rule is that the character of a contract to cultivate 
lands on shares is to be determined by ascertaining the intention 
of the parties as expressed in the language they have used. Ki- 
saba v. Borge, 279, 289. 

4. Planting agreements—covenants—abandonment. 

The landlord cannot evict the tenant or occupier and afterwards 
claim an abandonment by him. Kisaba v. Borge, 279, 288. 


5. Consideration. 
Where a landowner employs another to plant her land to cane and 
the wages of the employee are contingent upon the amount to 
be realized by the employer from the sale of crops produced and 
the employee, in order to secure the benefits of a profit-sharing 
bonus offered by a mill company to cane planters who might con- 
tract with it for the sale of present and future crops in addition 
to the prices paid or to be paid by it for similar crops to non- 
contracting planters, induces the employer to join with him in 
selling to the mill company two of the crops to be produced by 
him under the contract of employment, upon the agreement and 
understanding between himself and his employer that all bonuses 
received from the mill company should be equally divided be- 
tween them and the employer, in so doing, waives substantial 
rights reserved to her under the original contract of employment 
and assumes new and additional personal obligations and imposes 
upon her land easements or rights in the nature of easements to 
be enjoyed by the mill company, not contemplated, the employer 
suffers a detriment which constitutes a good consideration for 
a waiver by the employee of the original conditions of his em- 
ployment in respect to the payment of wages so far as they are 
affected by the element of a profit-sharing bonus and the agree- 
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ment between the employer and the employee to divide the bonuses 
to be received equally between them.  Oiso v. Porsee, 541. 

See ADMIRALTY, 1; APPEAL AND ERROR, 21; EVIDENCE, 2, 
3, 9; MASTER AND SERVANT, 1, 2. 


CORPORATIONS. 
1. Foreign corporations— license. 
A foreign corporation is not required to procure a license as a 
prerequisite to its right to engage in interstate commerce in this 
Territory. Cannell & Chaffin v. Deering, 74, TT. 
2. Torts—pleading. 
It is sufficient to allege generally that the corporation committed 
a tort or did an act attributed to it without specifying the name 
of its officer or agent through whom it acted, though it is com- 
mon practice to state generally that it acted through an officer 
or agent. Rice v. Star-Bulletin, 196, 208. 


COSTS. 
1. Motion for security—time of making. 
Defendant’s motion that plaintiff be required to give security 
for costs and an order based thereon after answer filed does not 
come too late unless it appears that plaintiff’s rights are preju- 
diced by the delay. Poa v. Rice, 112. 
See APPHAL AND ERROR, 5; ATTACHMENT, 5; EXECUTORS 
AND ADMINISTRATORS, 11, 12; INFANTS, 4. 


COURTS. 
1. Rules of. 
In many instances a party may be properly absolved for failure 
to comply with the strict letter of rules of court. Nawahie v. Goo 
Wan Hoy, 111. f 
2. Moot question—duty of court. 
The duty of this court, as of every other judicial tribunal, is to 
decide actual controversies by a judgment which can be carried 
into effect and not to give opinions upon moot questions or ab- 
stract propositions or to declare principles or rules of law which 
cannot affect the matter in issue in the case before it. Murphy v. 
MoKay, 171, 173. 
3. Decision in jury-waived case. 
In a jury-waived case the court shall hear and decide the cause 
both as to the facts and the law, and its decision shall be ren- 
dered in writing stating its reasons therefor. "The failure to state 
such reasons is reversible error. Sasaki v. Nakamura, 178. 
4. Stare decisis. 
In ease of a conflict between a former decision of this court and 
a decision of the Supreme Court of the United States it is the 
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duty not only of this court, but of all inferior courts, to follow 
the decision of the Supreme Court of the United States, the court 
of last resort in this jurisdiction. Ter. v. Ho Me, 331, 337. 
5. Jurisdiction. 
While both probate and equity jurisdiction are vested in circuit 
judges at chambers these two tribunals are entirely distinct and 
Separate. Estate of Afong, 337, 340. 
6. Circuit judges at chambers in probate—authority to allow at- 
torneys’ fees in will contest. 
Regardless of what the rule may be elsewhere, in Hawaii, as in- 
cidental to the general jurisdiction of a circuit judge at chambers 
sitting in probate, is reposed the authority to direct payment by 
an estate of a claim for services performed for its benefit and 
found to be reasonable in amount. Est. of Afong, 337, 341. 
7. Land registration—powers—bare trust to convey. 
When a trustee, holding the title to land with no duty to perform 
other than to convey to a named beneficiary, fails for twenty- 
five years to convey, the court of land registration may regard 
that as done which ought to have been done and may consider the 
title to be in the beneficiary,—in the absence of the establish- 
ment of some proper defense to the contrary. In re Nelson. 809, 
816. 


COVENANTS. 
See CONTRACTS, 1, 2, 3; LANDLORD AND TENANT, 3, 6. 


CREDITOR'S BILL. 
See EQUITY, 10, 11, 11a, 12. 


CRIMINAL LAW. 
1. Assault being armed with a dangerous weapon with intent 
to commit the crime of murder—lesser degrees of the same offense. 
While a person charged with assault being armed with a danger- 
ous weapon with intent to commit murder may if the evidence 
warrants be found guilty of an assault and battery or of a simple 
assault he may not under that charge be convicted of an assault 
with a weapon obviously and imminently dangerous to life. Ter. 
v. Regusira, 84. 
2. Instructions to jury covering lesser degree of same offense. 
Assault and battery and simple assault are lesser degrees of the 
crime of assault being armed with a dangerous weapon with in- 
tent to commit the crime of murder and under the evidence in 
this case it was error to refuse an instruction to that effect. Ter. 
v. Regusira, 84. 
3. Inconsistent verdict. 
Where four persons are jointly indicted and tried together for 
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the same alleged offense and the evidence in effect is in every 
respect the same against all of them and diametrically in con- 
flict with the evidence in their favor, a verdict finding one guilty 
and the other three not guilty is inconsistent and invalid and 
will be set aside. Ter. v. Thompson, 181, 185. 

4. Unlawful search and seizure waiver. 

Allowing government officers to enter his home without a war- 
rant under circumstances implying coercion did not constitute a 
waiver by defendant of his constitutional privlege against un- 
reasonable search and seizure. Ter. v. Ho Me, 381, 335. 

5. Unlawful search and seizure—by federal officer. 

Evidence obtained by federal officers through an unlawful search 
and seizure and thereafter delivered to territorial offcers for use 
in a criminal prosecution of the party from whose possession it 
was taken is not admissible in evidence. Ter. v. Ho Me. 381, 335. 
6. Unlawful search and seizure—motion for return. 

Evidence obtained through an unlawful search and seizure should 
be ordered returned to the defendant when he seasonably makes 
a motion requesting its return. Ter. v. Ho Me. 331, 387. 

7. Excessive punishment. 

Where under the indeterminate sentence law the maximum-mini- 
mum sentence imposed is in excess of that prescribed by law, 
but after tbe separation of the excess the remainder of the sen- 
tence is within the jurisdiction of the court to impose, the sen- 
tence is merely erroneous and cannot be attacked upon habeas 
corpus. In re Dizon, 363, 366. 


8. Sentence—"hard labor." 

Where a statute under which a defendant is convicted requires 
that where imprisonment forms a part of the sentence it shall 
be at "hard labor," failure to include "hard labor" renders the 
sentence void. In re Dizon, 363, 366. 


9. Sentence—amendment. 

Where a sentence is valid a defendant cannot be resentenced, but 
where a sentence is void the court may vacate the same and im- 
pose a valid sentence even though the void sentence is partially 
executed. In re Dizon, 363, 367. 


10. Indecent assault—indictment—proof—intent. 

In an indictment for indecent assault under section 3897, R. L. 
1915, it is not necessary to allege or prove that the offense was 
committed “without committing or intending to commit the crime 
of rape." Ter. v. Silva, 648, 649. 

11. Indeterminate sentences. 

In sentencing a person convicted of a felony for which no mini- 
mum sentence is prescribed by law, the provisions of section 3843, 
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R. L. 1915, are mandatory and in imposing sentence the court is 
required to fix a minimum sentence. Ter. v. Lake, 164, 772. 

12. Sentence—manslaughter. 

A sentence that a defendant convicted of the crime of man- 
slaughter in the third degree be imprisoned for the term of not 
less than five years nor more than five years is not in compli. 
ance with the provisions of section 3843, R. L. 1915, requiring 
the court in such cases to fix a minimum sentence. Ter. v. Lake, 
164. 

See APPEAL AND ERROR, 30, 31; BANKS AND BANKING, 
2,3; INDICTMENTS, 1, 2; ROBBERY, 1, 2, 3; TRIAL, 7. 


CROWN LANDS. 

` 1. Acts of individuals. 
Acts of private parties cannot convert government land into 
crown land. Ter. v. Gay, 382, 394. 
See PUBLIC LANDS, 1. 


DAMAGES. 
See LANDLORD AND TENANT, 10, 11, 12; INJUNCTION, 1; 
MUNICIPAL CORPORATIONS, 2; NEGLIGENCE, 1; PLEAD- 
ING, 1, 2. 


DEEDS. 
1. Requisites and validity—dclivery. 
In an action to quiet title in which there is no evidence that a 
conveyance to the plaintiff when a minor was a voluntary settle- 
ment, it is reversible error to instruct the jury that “the law 
presumes much more in favor of the delivery of deeds in the 
case of voluntary settlements, especially when made to infants, 
than it does in cases between parties of full age or in ordinary 
cases of bargain and sale.” Victor v. Pili, 658, 659. 
2. Requisites—delivery. 
Delivery is essential to the validity and operation of a deed even 
when the deed is to a minor. Victor v. Pili. 658, 660. 
See ATTACHMENTS, 3, 4. 


DESCENT AND DISTRIBUTION. 
See ADOPTION, 2; ESTATES, 1. 


DISMISSAL AND NON-SUIT. 
See TRIAL, 4. 


DIVORCE. 
1. Desertion—offer to return. 
Even though the wife deliberately deserted her husband without 
cause or provocation, if she afterwards and before the cause of 
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action had accrued repented and was prevented from returning by 
his refusal without cause to receive her; then the statutory deser- 
tion is not established. Santos v. Santos, 124. 


2. Desertion—offer to return. 

The party at fault in the original separation desiring to resume 
marital relations within the statutory period and thus prevent 
the desertion from becoming a ground for divorce, must in good 
faith offer to return without other conditions than those incident 
to the proper treatment of each by the other as husband and 
wife, and the offer must be made to and refused by the deserted 
spouse. Santos v. Santos, 124. 


3. Separation. 

In an action of divorce or separation the trial judge is not author- 
ized to appoint a master clothed with the power and authority 
vested in masters in chancery. Gomes v. Gomes, 128. 


4, Separation. 

The trial judge is not authorized upon granting a separation to 
order a conveyance to the wife of the real estate of the husband 
and to vest title therein in her. Gomes v. Gomes, 128. 


DOWER. 

1. In gross—how paid. 

Where the real estate is mortgaged to raise the amount of the 
widow’s dower allotted to her in gross, the principal and interest 
should be paid out of the income of the estate and not out of the 
corpus, the will providing that the income should go to certain 
life-tenants and the corpus of the estate to the remaindermen. 
Valentine v. Brunette, 417. 


2. Interest of widow. 

A widow purely as doweress has no fee simple title to any of 
the lands of her husband; when she elects to take under the 
statute instead of under the will the interest which she so takes 
is a life interest only. Valentin v. Brunette, 417, 421. 


DRAFTS. 
See BILLS AND NOTES, 2, 3. 


EJECTMENT. 

1. Unauthorized disclaimer—evidence. 

When in an action of ejectment a paper, purporting to be a dis- 
continuance by the plaintiff and a disclaimer of all title on the 
part of the defendant, is filed, not bearing the defendant’s signa- 
ture and signed merely “M., Attorney for defendant,’ and not 
followed by a judgment for the plaintiff for the recovery of the 
land, it is open to defendant, in a second action of ejectment 


DIGEST. 857 


EJECTMENT—Continued. 
between the same parties and relating to the same land, to claim 
and prove that the execution and filing of the disclaimer were 
without his authority and knowldge. Ambrose v. Kealakaa, 412. 
See ATTORNEY AND CLIENT, 1. 


EQUITY. 
1. Pleading. 
Under the rules of equity pleading the matters in the prayer of 
the bill do not determine the sufficiency thereof. Smythe v. 
Takara, 69, 73. 


2. Annulment of marriage—jurisdiction. 

Equity has jurisdiction to annul a marriage when the suit is 
based upon a recognized ground of equity jurisdiction and the 
inclusion of the same ground as the basis of a statutory action 
at law will not oust equity of its jurisdiction. Sakakihara v. 
Sakakihara, 89. : 

3. Annulment of marriage—jurisdiction. 

Equity has jurisdiction to annul the marriage of one incapable 
because of infancy of giving consent to the marriage contract. 
Sakakihara v. Sakakihara, 89. 


4. Jurisdiction. 

Jurisdiction in equity does not cease and revive from time to 
time with the enactment and repeal of statutes which confer a 
remedy at law. Sakakihara v. Sakakihara. 89, 91." 

5. Finding of trial judge—weight. 

The rule in this jurisdiction is that while the findings of fact by 
a circuit judge in an equity case are not conclusive upon the 
supreme court, yet where such findings depend upon the credi- 
bility of witnesses and the weight of confiicting testimony such 
findings are entitled to great weight. Nawahie v. Goo Wan Hoy. 
137. 

6. Jurisdiction. 

Where a party seeks by a bill in equity to establish and fore- 
close a mortgage and fails to prove the existence of the mort- 
gage but proves an indebtedness from the respondent to him; 
held, that there being no equities in the cause the court loses 
jurisdiction and cannot render a money decree for the amount 
of the debt and that the bill should be dismissed without pre- 
judice. Nawahie v. Goo Wan Hoy. 131. 


7. Jurisdiction. 

Where equitable relief is sought and along with it also secon- 
dary or alternative relief of a legal nature if the suit fails en- 
tirely as to the equitable relief sought, the court cannot retain the 
case on the equity side for the purpose of administering relief 
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purely legal in its character. Nawahie v. Goo Wan Hoy, 137, 
145. 

8. Jurisdiction. 

In this jurisdiction the distinction between law and equity as 
recognized and maintained in the early chancery courts of Eng- 
land and by the federal courts of the United States is clearly 
defined in section 2473 R. L. 1915. Nawahie v. Goo Wan Hoy. 
137, 145. 


9. Jurisdiction—objection to jurisdiction. 

It is undoubtedly true that the objection that the complainant 
has an adequate remedy at law ought to be made seasonably and 
under some circumstances an objection if taken in limine would 
be worthy of attention but if not so taken may be considered as 
waived. Nawahie v. Goo Wan Hoy, 137, 146. 


10. Jurisdiction—objection to jurisdiction. 

But if the want of equity in the case does not come to light until 
the final decision, the court should not hesitate to dismiss the 
bill although the question of jurisdiction is presented for the first 
time in the appellate court. Nawahie v. Goo Wan Hoy, 137, 146. 


11. Creditor's bill—judgment at law a prerequisite. 

Where not modified by statute it is a general rule, to which 
there are a few exceptions, that a creditor cannot resort to equity 
for aid in the collection of his debt until he has established his 
claim by recovering judgment at law thereon. Lyle v. Slegman, 
351, 352. 


lla. Creditors bill—judgment at law a prerequisite—insolvency 
of debtor. 

The insolvency of a debtor does not excuse a creditor from re- 
ducing his claim to judgment before resorting to equity for aid 
in the collection of his debt. Lyle v. Slegman, 351, 354. 


12. Creditor's bill—judgment at law a prerequisite—property not 
reachable by execution. 

The fact that a debtor's interest in the asset sought to be reached 
by a creditor's bill is an equitable one does not excuse the creditor 
from basing his bill upon a previous judgment. Lyle v. Slegman, 
351, 355. 


13. Equitable estoppel. 

Where the facts alleged in a bill, praying that a lessor be en- 
joined from prosecuting an action for summary possession, consti- 
tute an equitable defense which is available to the lessee in the 
action for summary possession, equity will not entertain the bill 
and a demurrer thereto should be sustained. Chee Yit Tung v. 
Achi, 642. 
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14. Laches—what constitutes. 

There is no arbitrary, fixed or determinate rule according to which 
the defense of laches is applied. By reason of the differences in 
the facts no one case becomes an exact precedent for another. 
Each case as it arises must be decided according to its own par- 
ticular circumstances, taking into consideration all the elements 
which affect the question. The matter is in the judicial dis- 
cretion of the court. In re Nelson, 809, 817. 


15. Jgnorance of cause of action. 


There can be no laches without knowledge, on the part of the 
person sought to be estopped, of his rights which the court is 
asked to debar him from presenting or securing. In re Nelson, 
809, 818. 


16. Laches and estoppel. 

The doctrine of laches is an equitable one and like all other 
doctrines of equity it was designed in furtherance of justice, and 
is not to be applied so as to make it an instrument of injustice. 
In re Nelson, 809, 817. 


See LANDLORD AND TENANT, 7; PARTIES, 1, 2; REFOR- 
MATION OF INSTRUMENTS, 1; SPECIFIC PERFORMANCE, 
1, 3, 4. 


ESTATES. 


1. Will contest—benefit to estate when. 

Where an invalid will is successfully contested, while not adding 
anything to the corpus of the estate, it results in preventing an 
unlawful distribution of the assets and brings about a lawful dis- 
tribution to the lawful heirs and devisees and is therefore of di- 
rect benefit to the estate. Est. of Afong. 331. 


ESTOPPEL. 
1. As defense. 
The doctrine that equitable estoppels may be set up in this Ter- 
ritory by way of defense to actions at law has been so frequently 
anounced by this court as to leave no room for doubt on the 
subject. Chee Yit Tung v. Achi, 642, 646. 


2. Election—knowledge of rights. 

The equitable doctrine of election between two documents making 
inconsistent provisions for the same grantee is not applicable 
against a grantee who had no knowledge, actual or constructive, 
of the first document or of his rights thereunder. In re Nelson, 
809, 818. 

See EQUITY, 13, 16; LANDLORD AND TENANT, 7, 8. 
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EVIDENCE. 


1. Testimony of expert witness. 


There is much conflict of authority respecting the propriety of 
permitting an expert to state what is reasonable or prudent, or 
what a reasonably prudent man would do in a given case. Mor- 
gan v. Yamada, 17. 


2. Parol evidence to vary the terms of a written contract ad- 
missible, when. 


A parol agreement which is collateral to a written contract and 
not inconsistent with it may be proved but no rule is better 
settled than that which forbids parol evidence of terms which 
are inconsistent with the provisions of a written contract declared 
upon in an action at law. Yamashiro v. Costa, 54, 59. 


3. Parol evidence to vary the terms of a written contract admis- 
sible, when. 

A written contract providing for payment for a crop of sugar 
cane with prices based upon New York quotations forty-five 
days after the cane is delivered for 96° sugar cannot be varied 
by showing that the payment was not to be made upon that 
basis. Yamashiro v. Costa, 54. 


4, Lease without certificate of acknowledgment or with defective 
certificate— competent when. 

Where the signatures of the parties to a lease are identified by a 
competent witness at the trial the lease thereupon becomes ad- 
missible as evidence irrespective of whether the certificate of ac- 
knowledgment is in proper form. It is admissible even in the 
absence of any certificate of acknowledgment. O. R. & L. Co. v. 
Kaili, 121. 


5. Contest of wills. 

In cases involving the contest of wills upon the ground of undue 
influence the courts generally permit an unusually wide range 
of inquiry. Estate of Afong, 147, 154. 


6. Res gestae. 

Proof of other offenses of a similar nature at or about the same 
time may be admitted to prove scienter or guilty knowledge or to 
make out the res gestae. Territory v. Wilson, 360. 


7. Opinions of experts generally. 

Persons having technical and peculiar knowledge on certain sub- 
jects are allowed to give their opinions when the question in- 
volved is such that the jurors are incompetent to draw their own 
conclusions from the facts without the aid of such evidence. 


Pires v. Kanahuna, 376, 380. 


DIGEST. 861 


EVIDENCE—Continued. 
8. Opinions of surveyors. 


Opinions of surveyors are admissible as regards the location of 
a particular survey. Pires v. Kanahuna. 376, 380. 


9. Illegal contract inadmissible. 


Neither a plaintiff nor defendant may found his case, either in 
whole or in part, upon an illegal transaction, although his antag- 
onist may have participated therein. Rego v. Bergstrom Music 
Co., 407. 


10. Opinion—standard treatises—for purpose of contradiction. 
Where an expert witness gives in evidence his opinion as to the 
probable length of time that will elapse before a patient will re- 
cover from injuries received in an accident and in cross-examina- 
tion names certain authors as supporting his opinion, it is not 
error for the trial judge to refuse, on the cross-examiner’s re- 
quest, to order the witness to leave the court-house, procure the 
books referred to, return to the stand and search for and point 
out the passages supporting his opinion,—the witness and op- 
posing counsel offering to place the books at the cross-examiner's 
disposal and to permit a recall of the witness at any time for 
further cross-examination. Fraga v. Hoffschlaeger, 557, 567. 

10. Minors—affirmation—declaration. 

The court, before allowing a minor witness to testify, having 
stated to the witness, by way of caution: “These things that 
you are going to tell me about and that you are going to tell 
the jury about the defendant, this man over here, all of those 
things you will tell the truth about?” to which the witness 
answered "yes," substantially complied with the requirements of 
section 2611, R. L. 1915, relating to affirmations and declarations 
of minor witnesses. Ter. v. Silva, 648, 653. 

11. Proof of date of birth by Board of Health record. 

The official register of births, containing an entry indicating the 
birth and age of a child, is at least some evidence of the fact 
and admissible. Ter. v. Silva, 648, 650. 

12. Insufficient to support judgment. 

Upon the evidence in this case a judgment against the petitioner 
based upon adverse possession, laches and estoppel by election is 
held to be not sustained by the evidence. 7n re Nelson. 809, 820. 


See APPEAL AND ERROR, 6, 7, 9, 10, 11, 20, 21; CRIMINAL 
LAW, 5, 6; TRIAL, 2, 3. 


EXCEPTIONS, BILLS OF. 
See APPEAL AND ERROR. 
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EXECUTIONS. 
1. Property subject to—chose in action. 
Book accounts are not subject to seizure and sale under execu- 
tion in an action at law. Ferry v. Murata, 699, 700. 


2. Choses in action. 

Choses in action were not subject to seizure and sale under exe- 
cution at common law, and this rule still prevails except where 
it is changed by statute. Ferry v. Murata, 699, 700. 

See EQUITY, 12. 


EXECUTORS AND ADMINISTRATORS. 

1. Appointment of master to examine accounts. 

A master appointed to examine and report upon the final account 
of an administrator may be authorized to examine and report 
upon all prior annual accounts although such accounts have al- 
ready been approved after having been examined and reported 
upon by other masters appointed for that purpose. Estate of 
Lalakea, 243, 254. 


2. Effect of order approving annual account. 

An annual account of an administrator is only prima facie cor- 
rect and while the administration is still pending is subject to 
correction of any errors or mistakes thereafter discovered in it 
without appeal or other proceeding to review it or set it aside 
although upon an ex parte hearing an order has been entered 
approving it. Est. of Lalakea, 243, 254. 


3. Allowance of counsel fees. 

An allowance of counsel fees may be refused where the services 
for which the allowance was claimed were unnecessary in con- 
nection with the performance of the duties of the representative. 
Est. of Lalakea, 243, 255. 

4. Allowance of counsel fees. 

Where an administrator has been allowed a retainer for counsel 
to protect the estate and the exigency presented was not such as 
to require additional counsel, it was not error to disallow any- 
thing further in that behalf. Est. of Lalakea, 243, 255. 

5. Allowance of counsel fees. 

In order to entitle an administrator to credit for counsel fees his 
expenditures must be reasonable and what is a reasonable amount 
in any particular case is a matter resting within the discretion 
of the probate judge and will not be disturbed on appeal unless 
it clearly appears that there has been an abuse of discretion. 
Est. of Lalakea, 243, 271. 

6. Allowance of counsel fees. 

In fixing the amount of counsel fees to be allowed an adminis- 
trator out of the estate, the probate judge should not be governed 
absolutely by the opinion of professional men, the charge made 
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by counsel or the contract of employment but should exercise his 
own fair judgment in fixing the amount allowable with reference 
to the labor, skill and care required, the value of the estate, the 
advantages gained or sought by the services and the good faith 
and reasonable prudence shown by the administrator who claims 
the allowance. Est. of Lalakea, 243, 272. 


7. Allowance of counsel fees—to one other than administrator. 
An estate must bear the expense of its administration, and when 
one of many persons having a common interest in the estate for 
the benefit of all and at his own expense takes proper proceedings 
to save it from destruction or to restore it to the purposes of the 
trust he is entitled to reimbursement out of the estate. Est. of 
Lalakea, 243, 275. 


8. Allowance of counsel fecs—to one other than administrator. 
When an administrator claims adversely to the estate to be the 
absolute owner of a portion of the estate and some of the heirs 
successfully contest with the administrator his claim of owner- 
Ship they are entitled to have their reasonable expenses of that 
contest allowed out of the estate. Ast. of Lalakea, 243, 276. 


9. Allowance of counsel fees—to one other than administrator. 
When an allowance to a party is proper on account of counsel 
fees it may be made directly to his counsel without an applica- 
tion by the client. Est. of Lalakea, 243, 277. 


10. Surcharge—interest. 

An administrator will be charged with interest when he uses the 
funds of the estate in his own private business or retains them 
in his hands for an unreasonable length of time to the prejudice 
of the heirs. Est. of Lalakea, 243, 256, 262. 


11. Surcharge—cost of litigation. 

Costs of litigation will not be allowed an administrator when he 
engages in useless, unnecessary or vexatious litigation concerning 
the estate in his hands. Est. of Lalakea, 243. 


12. Surcharge—cost of litigation. 

Where an administrator in good faith refuses to pay a claim 
properly presented because he held a receipt which he thought was 
a receipt in full for the claim, and this is the only showing as 
to why payment of the claim was denied, he should be allowed 
the cost of the litigation which resulted although he was un- 
successful in his attempt to defeat the claim. Est. of Lalakea, 
243, 257. 

13. Duty to pay debis. 

It is the duty of an administrator to pay the personal debts of 
the decedent to the extent of the assets whether such debts are 
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secured by mortgage on real estate or not. Est. of Lalakea, 248, 
264. 


14. Duty to pay debts—effect of failure to pay debt secured by 
mortgage on real estate. 

The administrator of a solvent estate in failing to pay a personal 
debt of the decedent secured by mortgage on real estate has 
caused legal injury, not to the estate of which he is administrator 
but to the heirs to whom the real estate should have descended 
discharged of the lien. Est. of Lalakea, 243, 265. 


15. Commisstons—disallowance. 


Statutory commissions are provided for the proper and faithful 
execution of trusts and when an administrator does not perform 
the duties devolved upon him by his appointment he is not en- 
titled to commissions. Est. of Lalakea, 243, 274. 


16. Duties of in will contests. 


It is the duty of the executor of a will to defend its validity and 
it is incumbent on the estate to pay the cost thereof. Estate of 
Afong, 331, 339. 


17. Claims—form and requisites. 

In the absence of statutory requirements no fixed form is re- 
quired nor is the technical accuracy and certainty of description 
which is essential in pleading necessary. All that is required is 
that the claim show an existing liability sufficient to advise the 
legal representative of the deceased debtor of its nature and 
amount and if paid be available as a bar to any future action by 
the creditor upon the same claim. Lawelawe v. Kahalepuna, 
615, 617. 


18. Claims—form and requisites—vouchers. 

A cancelled bank check is not a “voucher” within the meaning 
of Sec. 2394, R. L. 1915, upon a claim for money bad and re- 
ceived where it appears that the money was received by means of 
a check payable to the claimant and by her indorsed to the de- 
ceased for collection. Lawelawe v. Kahalepuna, 615, 619. e 


19. Claims—amount upon rejected claim—variance. 


In an action upon a rejected claim, claimant can recover only 
upon the cause of action set forth in the claim. There is no 
variance between a claim and complaint for money had and re- 
ceived as consideration for the sale of land where the complaint 
shows the additional fact that the money was paid by means of 
a bank check payable to the claimant and by her endorsed to the 
deceased for collection. Lawelawe v. Kahalepuna, 615, 621. 
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20. Prioritics of debts—claim of Territory for taxes, penalities 
and interest. 
The common law rule giving taxes due the crown priority over 
debts due the subject upon simple contract is not within the 
exceptions enumerated in section 1, R. L. 1915, and hence is law 
in Hawaii, and in the administration of an insolvent estate in 
probate a claim of the Territory against such estate for taxes 
should have preference over other claims against the estate of 
equal degree and should be paid in full with statutory penalties 
and interest. Estate of Colburn, 679, 690. 
See ESTATES, 1. 


FENCES. 
See TRESPASS, 1. 


FOREIGN CORPORATIONS. 
See CORPORATIONS, 1. 


FRAUDS, STATUTE OF. 
1. General rule. 
The statute of frauds is not to be so applied as to render it an 
instrument of fraud. Vierra v. Shipman, 369, 375. 
2. Part performance—change of possession not indispensable. 
Transfer of possession from the promisor to the promisee is not 
essential to part performance of an oral agreement to devise land. 
Vierra v. Shipman, 369, 375. 


GIFTS. 
1. Deposit to credit of another. 
In order that the deposit of money in a bank by one person to 
the credit of another shall operate as a valid gift inter vivos it 
must appear that the depositor intended a gift and this may be 
shown by the conduct of the depositor or by his express declara- 
tion that the money is to belong to such other person. Est. of 
Lalakea, 243, 261. 
2. Deposit to credit of another. 
When one deposits money in a bank to the credit of another this 
alone and unexplained is sufficient evidence of delivery and ac- 
ceptance but is not sufficient to prove the intention to make a 
gift of the fund. Est. of Lalakea, 243, 261. 


GRAND JURY. 
See ATTORNEY AND CLIENT, 4. 


GROSS CHEAT. 
1. Representations concerning real property. 
A false representation concerning the title to land is as much 
of a “false pretense” as any other fraudulent representation in- 
55 
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cluding the defrauded person to part with his money or other 
property. In re Bevins, 570, 587. 


GUARDIAN AND WARD. 
1. Cancellation of appointment. 
The mere fact that a guardian may be in a position to commit 
an illegal act is not sufficient to warrant the cancellation of his 
letters of guardianship, although if he does commit the act it 
may be cause for his removal. Re Okamura, A Minor, 239. 


2. Investment of funds of the estate. 

It is the duty of a guardian to keep the funds of the estate in- 
vested so as to produce income, and, for failing to keep such 
funds invested, the guardian may be surcharged with the inter- 
est that might have been earned. Re Soga Minors, 774, 776. 


3. Commissions. 

Under the facts herein, the guardian is allowed statutory com- 
missions notwithstanding his failure to file accounts annually, 
it appearing that such failure was due to mere oversight and 
not to wilful negligence, and no loss to the estate having accrued 
by reason of such failure. Re Soga Minors, 774, 778. 


4. Master’s fees. 

An allowance of a fee of $300 to a master held not to be war- 
ranted, it appearing that the services rendered were not of an 
unusual or difficult character. Re Soga Minors, 774, 778. 

See INFANTS, 2, 3, 4. 


HABEAS CORPUS. 
1. Effect of issuance of writ. 
Until return to the writ of habeas corpus the custody of the 
petitioner remains undisturbed and where upon return it appears 
that since the issuance of the writ the void sentence complained 
of has been vacated and set aside and a valid sentence substi- 
tuted the writ should be dismissed. In re Dizon. 363. 


2. Custody of child. 

A writ of habeas corpus will lie to restore the custody of a child 
to its parents when it appears that the parents left the child 
temporarily with another and with no intention of abandoning it. 
In re Atanazio, 433. 

3. Temporary custody of person. 

The power granted to the court under R. L. Sec. 2744, to “place 
under special care and custody” the person in whose behalf a 
writ of habeas corpus is issued, exists only “until judgment is 
given” and cannot be exercised by the circuit judge after the 
entry of final judgment in his court. Upon appeal the same 
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power is by the same section vested in this court. Bautista v. 
Case, 701, 703. 


4. Decrees appealable. 

The decree in a habeas corpus case made by a circuit judge in 
chambers is appealable to the Supreme Court. Bautista v. Case, 
701, 703. 

See APPEAL AND ERROR, 29; CRIMINAL LAW, 7. 


HEALTH, BOARD OF. 
See EVIDENCE, 11; MUNICIPAL CORPORATIONS, 1, 2, 3, 4. 


HUIS. 

1. Nature of hui. 

A Hawaiian land hui is not a legal entity. Smythe v. Takara, 
69, 71. 


HUSBAND AND WIFE. 


1. Enticing wife to abandon husband—evidence. 

In an action to recover damages for enticing a wife to abandon 
her husband, the quo animo with which the defendant acted ought 
to be made a material point of inquiry. Waki v. Yamada, 52. 
See DIVORCE, 1, 2, 3, 4; LANDLORD AND TENANT, 12. 


INDICTMENT AND INFORMATION. 
1. Sufficiency of. 
After the overruling of a demurrer to an indictment, which raises 
the question of its sufficiency the Supreme Court will not rule on 
its sufficiency on reserved questions presented before a trial on 
the merits. Ter. v. Kim Ung Pil, 215. 
2. Statement of offense—disjunctive allegations. 
The use of the disjunctive "or" in an indictment for robbery, in 
charging that the taking was “from the person or from the 
custody and in the presence” of the person robbed, does not 
render the indictment bad. Ter. v. Kim Ung Pil. 725. 
3. Statement of offense—use of “or.” 
When the two alternative words or expressions are synonymous, 
the use of the disjunctive “or” does not vitiate the indictment. 
Ter. v. Kim Ung Pil, 725, 728. 
See CRIMINAL LAW, 10; ROBBERY, 2, 3. 


INFANTS. 


1. Degree of care. 

The degree of care required of an infant is different from that 
required of an adult. A child is only required to use the care 
appropriate to his age, experience and mental capacity. Fraga 
v. Hoffschlaeger, 557, 568. 


” 
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2. Guardians ad litem—instructions of court. 
Where the minors’ appeal from the final decree of this court to 
the ninth circuit court of appeals has been perfected by their 
guardian ad litem this court is without jurisdiction to entertain 
an application by the guardian ad litem for authority to employ 
counsel on said appeal. Focke v. Gay. 623. 


3. Guardians ad litem—allowances. 

Nor has this court jurisdiction under the circumstances to make 
allowances by way of a retainer to the guardian ad litem or for 
counsel fees or for costs disbursed or necessarily to be disbursed 
in connection with such appeal. Focke v. Gay. 623. 


4. Guardians ad litem—allowances. 

Allowances to a guardian ad litem for costs and disbursements 
are usually made by way of reimbursement; allowances for 
counsel fees, usually when earned. Focke v .Gay, 623. 

See DEEDS, 1, 2; EVIDENCE, 10; HABEAS CORPUS, 2; 
MARRIAGE, 3; NEGLIGENCE, 2; PARENT AND CHILD, 1, 2. 


INHERITANCE. 
See ADOPTION, 2. 


INJUNCTION. 

1. Liability on bonds or undertaking. 

Where a vendor in an executory contract of sale of chattels re- 
fuses to further deliver to the vendee and the vendee brings a 
suit in equity against the vendor for the specific performance 
by the vendor of the contract and ancillary thereto causes a tem- 
porary restraining order to issue therein restraining the vendor 
from delivering the chattels, subject to the contract, to others 
than the vendee and the vendor under the coercive measures of 
the temporary injunction delivers the same to the vendee at the 
contract price, upon the dissolution of the temporary restraining 
order and action by the vendor against the obligors upon the 
temporary injunction bond tbe vendor is entitled to recover as 
damages the difference between the contract price received by him 
from the vendee and what he could have obtained but for the in- 
junction. Hong Hoon v. Lum Wai, 546. 


2. Liability on bonds or undertaking—recoupment by obligors. 
A claim by the vendee against the vendor for the vendor's breach 
under the circumstances does not arise out of the same transac- 
tion or subject-matter of plaintiff's action but is disconnected 
therewith and is not the subject of recoupment by the vendee. 
Hong Hoon v. Lum Wai, 546. 
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INTEREST. 
See EXECUTORS AND ADMINISTRATORS, 10; GUARDIAN 
AND WARD, 2. 


INTERSTATE COMMERCE. 
See COMMERCE, 1, 2, 3. 


INTOXICATING LIQUORS. 
See LICENSES, 1. 


JUDGES. 
1. Disqualification. 
The fact that a judge was a member of a firm which is retained 
by a client disqualifies him to sit in a case in which the client 
is interested, even though he had no knowledge of its issues and 
took no part in it. In re Mutual Telephone Co.. 405. 
See STATUTES, 4. 


JUDGMENTS. 
See ACTIONS, 3; ADOPTION, 1. 


JURY. 
See NEW TRIAL, 3, 4. 


KONOHIKIS. 
See PUBLIC LANDS, 2. 


LACHES. 
See EQUITY, 14, 15, 16. 


LAND COMMISSION. 
1. Award of—presumptions. 
All presumptions are in favor of a land commission. award; the 
conclusiveness of awards has been repeatedly upheld. Ter. v. Gay. 
382, 396, 400. 
2. Awards by name. 
An award by name covers all that is included within its boun- 
daries. Ter. v. Gay, 382, 400. 
3. Effect of "mahele." 
The mahele of 1848 was in recognition of rights. It created no 
estate in lands. It was evidence of title. Ter. v. Gay, 382, 402. 


LAND COURT. 
See COURTS, 7. 


LANDLORD AND TENANT. 
1. Zwviction— Master and Servant. 
The relation of the servant was not that of tenant to the land- 
lord where he occupied a house on the premises of his employer 
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as merely incidental to his hiring, and his right to the use of 
the premises ceased when his employment ceased. Ecija v. 
Paauhau Plantation, 42. 


2. Hviction—Master and Servant—tTrespass. 

The servant by refusing to quit the premises after the termination 
of his employment became a trespasser upon the property of the 
defendant and he cannot maintain an action in trespass against 
his employer for removing his effects from the dwelling. Ecija 
v. Paauhau Plantation, 42. 


3. Covenant against assignment—effect of mortgage. 

A covenant against assignment contained in a lease is not broken 
by the execution of a mortgage covering ihe leasehold property 
where the mortgagor retains possession of the property. Peabody 
v. Leong Yen. 63, 66. 


4. Leases—assignments. 

A provision in a lease to operate as a restriction on the right of 
assignment must be clearly and positively expressed and the in- 
sertion of the words “permitted assigns" in a single instance in 
the habendum clause of the lease is insufficient to constitute an 
agreement not to assign. Brown v. Osorio, 118. 

4a. Re entry. 

A lessor cannot re-enter on the demised premises for non-payment 
of rent unless the lease contains a proviso for forfeiture and re- 
entry upon non-payment. Kisaba v. Borge, 279, 284. 


5. Construction of sublease—as between lessee and sub-lessee. 
As between the original lessee and one to whom he demises a 
part of the same property for all of the unexpired term of the 
original lease, the transaction is to be regarded as a sublease, 
and not ás an assignment pro tanto, when it appears that the 
parties so intended. Lee Hoy v. Kakiolani Est., 489. 


6. Covenants. 

In every lease there is an implied covenant of quiet enjoyment. 
Lee Hoy v. Kapiolani Est.. 489, 497. 

7. Relief in equity against forfeiture of lease. 

Where on the face of a bill in equity, praying that a lessor be 
enjoined from prosecuting an action for summary possession, it 
appears that the lessee has an equitable defense which, if proved, 
would defeat a judgment in favor of lessor, a demurrer to the 
bill on the ground that petitioner has a full, adequate and com- 
plete remedy at law should be sustained. Chee Yit Tung v. Achi, 
642. 

8. Summary proceedings. 

In an action for summary possession an equitable estoppel may 
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be set up by the lessee by way of defense. Chee Yit Tung v. 
Achi, 642. 


9. Termination of tenancy—notice to quit. 

Upon the expiration of ten days’ written notice to quit, a tenant 
at will has no further right of possession. Gomes v. Perry, 661, 
664. 


10. Re-entry and recovery of possession by landlord—damages. 
The mere fact that a landlord, in attempting to regain possession 
of his property from a former tenant whose tenancy has expired 
by notice to quit, violates a criminal statute, does not render 
rightful a possession in the tenant which otherwise was wrong- 
ful, so as to permit the tenant to recover damages from the land- 
lord for the disturbance to the possession. Gomes v .Perry, 661, 
666. 


11. Re-entry and recovery of possession by landlord—mental 
suffering as element of damage. 

In an action of quare clausum fregit, humiliation and mental 
suffering of the plaintiff, caused by the disturbance to the pos- 
session of the land, is not an element of damage when the de- 
fendant, and not the plaintiff, had the right of possession. Gomes 
v. Perry, 661, 666. . 


12. Re-entry and recovery of possession by landlord—mental 
suffering as element of damage. 

In an action quare clausum fregit, humiliation and mental suffer- 
ing caused, not by the disturbance to the possession, but by hu- 
miliation and suffering caused to the plaintiff’s wife, is not an 
element of damage, when there was not loss of consortium or of 
the wife’s services. Gomes v. Perry, 661, 666. 

See CONTRACTS, 1, 2, 3, 4, 5; TAXATION, 6, 7, 8, 9, 10, 11, 
12, 18; TIME, 1; TRUSTS, 1. 


LIBEL AND SLANDER. 


1. Words prejudicing one in his employment. 

Words which impute to one unfitness to perform the duties of 
his employment or which have a tendency to prejudice him in such 
employment are libelous per se. Rice v. Star-Bulletin, 196, 206. 


2. Words prejudicing one in his employment. b 

To say of a railway and express agent that he assaulted two boys 
and cursed another boy who were at the station on business and 
that he abuses almost every boy who has business that brings him 
to the station, has a tendency to prejudice him in his employment 
and is therefore libelous per se. Rice v. Star-Bulletin, 196, 206. 
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3. Actual malice of agent—punitive damages. 

In an action against a corporation for damages for the publica- 
tion of a libel, evidence of hatred and ill-will entertained by the 
writer of the article against the plaintiff is inadmissible in sup- 
port of an award against the principal of punitive damages. 
Kahanamoku v. Advertiser, 500. 


. 


4. Meaning of words—instructions to jury. 

In such an action it is not error to refuse to so instruct the jury 
as to permit it to find that the term “slacker” was used in the 
alleged libel of and concerning the plaintiff as importing an 
evasion of military duty, when the circumstances are such that 
a verdict finding that the word was so used would have to be 
set aside as unsupported by any evidence. Kahanamoku v. Adver- 
tiser, 500. 


LICENSES. 
1. Refund of license fee. 
M., knowing that Congress had passed the Sheppard Act, and that 
by reason thereof no intoxicating liquors could lawfully be sold 
within this Territory after a certain date within the license period, 
applied for and obtained from the board of liquor license com- 
missioners for the County of Maui a license to sell intoxicating 
liquors, paying therefor the fee prescribed by law. Held, that in 
an action by the licensee against the County of Maui, no portion 
of the license fee so paid may be recovered. Medeiros w. County 
of Maui, 119. 
See CORPORATIONS, 1; MARRIAGES, 2. 


LIFE ESTATES. 
1. Relative obligations of life tenants and remaindermen. 
When there is an existing mortgage on the property left by a 
decedent and by the will the income is left to life tenants and the 
principal to remaindermen, the principal of the mortgage must 
be paid by the remaindermen and the interest by the life-tenants. 
Valentin v. Brunette, 417, 422. 


2. Taxes—payment. 

Where the testator directs the income to be paid to certain ten- 
ants for life and the principal to be reserved for remaindermen 
the taxes on all the property, whether productive or non-produc- 
tive are to be borne by the life tenants unless the will provides 
to the contrary. Valentin v. Brunette, 417, 428. 

See DOWER, 1, 2; TRUSTS, 8; WILLS, 1. 


LOTTERIES. 
See EVIDENCE, 9. 
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MANSLAUGHTER. 
See CRIMINAL LAW, 12. 


MARRIAGE. 

1. Proof of in civil cases. 

The rule is well settled that in civil cases other than actions for 
seduction marriage may be proved by the fact that the parties 
have cohabited as husband and wife and that such cohabitation 
has been attended with the reputation in the community in which 
the parties have resided and made their home that they were 
married. Est. of Kalamau. 81. 


2. Proof of in civil cases. 

In a proceeding of this nature where the marriage is established 
by reputation, it will be presumed in the absence of any showing 
that would repel such conelusions that the parties were legally 
competent to marry, that they first secured a license and complied 
with all other requirements necessary to make valid the marriage 
contract. Est. of Kalamau, 81. 


3. Legal age of marriage—Annulment. 

Under our statute a female over fifteen but under eighteen years 
of age is prohibited from marrying without the consent of the 
parent, guardian or other person having the care and government 
of such female and the marriage of such female may be annulled 
on that ground alone. Sakakihara, v. Sakakihara, 89. 

See EQUITY, 2, 3; PLEADING, 6. 


MASTER AND SERVANT. 


1. Workmen's Compensation Act—compensation for maritime in- 
juries. 

The right of compensation under the Workmen's Compensation Act 
is not ez delicto and the jurisdiction of the industrial accident 
board and the appropriate territorial courts to enforce such right 
in the case of maritime injuries depends primarily upon the 
character of the contract in the performance of which the work- 
man was injured and not upon the locality at which the injury 
was occasioned. Campsie v. Catton, Neill & Co., 737, 741. 


2. Workmen's Compensation Act—compensation for maritime in- 
juries in performance of nonmaritime contract. 

Where the contract, in the performance of which the workman is 
injured, is nonmaritime the industrial accident board and the 
appropriate territorial courts have jurisdiction to award compen- 
sation even though such injury was occasioned while the work- 
man was incidentally engaged in maritime work aboard a ship 
lying in navigable waters of the United States. Campsie v. Cat- 
ton, Neill & Co.. 131, 142, 754. 
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3. Injury to servani—Workmen's Compensation Act. 

To warrant compensation under the Workmen’s Compensation Act 
it must appear that the workman received personal injury (1) 
by accident (2) arising out of and (3) in the course of his em- 
ployment. All these essential elements must coexist. The ab- 
sence of any one defeats compensation. Wong Chee v. Yee Wo 
Chan. 785, 791. 


4. Injury to servant—Workmen’s Compensation Act—“arising out 
of.” 

For an accident to “arise out of employment” there must be 
reasonably apparent a casual connection between the conditions 
under which the work is required to be performed and the result- 
ing injury; that is, the injury must reasonably appear to have 
had its origin in a risk connected with or reasonably incidental 
to the work and to have flowed from that source as a rational 
consequence thereof. Wong Chee v. Yee Wo Chan, 785, 792. 


5. Injury to servani—Workmen's Compensation Act—-"course of 
employment.” 

An accident arises in the “course of the employment" if it occurs 
while the employe is doing what a man so employed may reason- 
ably do within the time during which he is employed and at a 
place where he may reasonably be during that time. Wong Chee 
v. Yee Wo Chan, 785. 


6. Injury to servant—Workmen's Compensation Act—"risk inci- 
dental to employment." 

A risk is incidental to the employment when it belongs to or is 
connected with what a workman has to do in fulfilling his con- 
tract of service. Wong Chee v. Yee Wo Chan, 785, 793. 

7. Injury to servant—Workmen's Compensation Act—-"accident." 
An aecident is an unlooked for, untoward event which is not ex- 
pected or designed. Wong Chee v. Yee Wo Chan, 785, 793. 


8. Injury to servant—Workmens Compensation Act—application 
jor compensation—burden of proof. 

The burden of proof rests upon the applicant to establish all the 
facts necessary to entitle him to compensation under the Work- 
men's Compensation Act. Factors necessary to support the claim 
cannot be left to surmise, conjecture, guess or speculation. Nor 
will proof of facts equally consistent with a right to compensation 
and with the absence of such right be sufficient. Wong Chee v. Yee 
Wo Chan, 785, 194. 

9. Injury to servant—Workmen's Compensation Act. 

Where one employed as a bill collector, while on his way afoot to 
collect a bill which his employer has instructed him to collect, 
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accepts an invitation to ride the whole or a part of the way in 
a private automobile and in alighting therefrom accidentally re- 
ceives injuries; and it appears that theretofore with the knowl- 
edge and without the objection of his employer the employe has 
been accustomed to use, among other means, public automobiles 
to travel from place to place to collect bills due his employer; 
such injuries arose “out of and in the course of the employment” 
of such employe. Wong Chee v. Yee Wo Chan, 785. 


10. Injury to servant—Workmen’s Compensation Act—"out of 
employment.” 

Where one undertakes an errand with the expressed intention of 
going to a certain place for a certain purpose the unexplained 
discontinuance en route of the initial means of transportation does 
not imply an abandonment of such intention where other custom- 
ary means of continuance of the errand are immediately avail- 
able although less convenient. A motive or intention once shown 
to exist will be presumed to continue until the contrary is shown. 
Wong Chee v. Yee Wo Chan, 785, 802. 


11. Construction of Workmen’s Compensation Act. 

The terms of the (Workmen’s Compensation) Act should not be 
so construed that its intent or the purposes it is designed to ac- 
complish be unreasonably limited. The act should be liberally 
construed. Wong Chee v. Yee Wo Chan, 785, 794. 

See LANDLORD AND TENANT, 1, 2. 


MASTERS IN CHANCERY. 


See DIVORCE, 3; EXECUTORS AND ADMINISTRATORS, 1; 
GUARDIAN AND WARD, 4. 


MORTGAGES. 
See CHATTEL MORTGAGES, 1, 2, 3; EQUITY, 6; EXECU- 
TORS AND ADMINISTRATORS, 13, 14; LANDLORD AND 
TENANT, 3; LIFE ESTATES, 1. 


MUNICIPAL CORPORATIONS. 

l. Territorial Board of Health—Civil service employee—Removal 
of. 

Where a person is within the classified civil employment of the 
Board of Health under chapter 65 R. L. 1915 and the rules made 
by the civil service commission under that chapter, there is a 
contract between the employee and the Territory in accordance 
with the provisions of the statute and the rules in regard to the 
terms of his employment in violation of those provisions he may 
recover his damages in an action of contract. In re Osmer, 9T. 
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2. Territorial Board of Health—Cwil Service Employee—Re- 
moval of—Measure of Damages. 
The measure of damages is the pay he would have earned tess 
what he earned or in the exercise of proper diligence might have 
earned. in re Osmer, 97. 


3. Territorial board of health—civil service employee, removal of. 
An employee of the board of health, who is transferred from one 
of the classified services to another, each of which appointments 
is in a competitive class, without complying with the rules and 
regulations of the civil service, and without having his name upon 
the eligible list of aspirants for the position to which he is trans- 
ferred, cannot be regarded as a civil service employee and may be 
discharged at any time when his services are no longer required. 
Lowe v. Trotter, 209. 


4. Territorial board of health—civil service employee, removal 
of. 

A civil service employee who abandons the position held by him 
under the civil service rules and accepts another position is not 
at liberty to question the appointment of some duly qualified 
person to the position vacated by him. Lowe v. Trotter, 209. 


NEGLIGENCE. 

I. Action for damages—Maxim res ipsa loquitur. 

The doctrine res ipsa loquitur asserts that whenever a thing that 
produced an injury is shown to have been under the control and 
management of the defendant and the occurrence is such that 
in the ordinary course of events does not happen if due care has 
been exercised, the fact of the injury itself will be deemed to 
afford sufficient evidence to support a recovery in the absence of 
any explanation by the defendant tending to show that the in- 
jury was not due to his want of care. The presumption thus 
raised is of course rebuttable. Morgan v. Yamada, 17. 


2. Contributory megligence—care required. 

A girl of thirteen cannot be said, as matter of law, to be guilty 
of contributory negligence merely because, while walking on a 
side-walk adjoining a public highway, she permitted her atten- 
tion to be momentarily diverted to the opposite side-walk by the 
voice or call of another person and in consequence of this dis- 
traction fell into a freight elevator pit left by the defendant open 
and unguarded. Fraga v. Hoffschlaeger, 557, 568. 

See PLEADING, 2. 


NEGOTIABLE INSTRUMENTS. 
See BILLS AND NOTES. 
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NEW TRIAL. 
1. Insufficiency of evidence. 
An exception to a verdict upon the ground that it was contrary 
to the evidence and the weight of the evidence challenges the 
sufficiency of the evidence to sustain the verdict. Est. of Heeb. 
538, 539. 


2. Insufficiency of evidence. 

Where the evidence failed to sustain a verdict of the jury for 
contestants upon an issue of undue influence exercised upon the 
testator at the time of the execution of his will the trial court 
properly set aside the verdict and ordered a new trial. Est. of 
Heeb, 538. 

3. Misconduct of jurors—newspaper comments. 

Not every newspaper publication relating to a case on trial fur- 
nishes ground for a new trial. The result must depend upon the 
circumstances of each particular case. Fraga v. Hoffschlaeger. 
557, 563. 


4. Grounds for. 

A newspaper publication to the effect that the defendant corpora- 
tion in a pending action for damages for negligence is protected 
by accident insurance and that the insurance company offered 
to settle for a small amount, which article was published without 
the direction or knowledge of the plaintiff or her attorneys, is 
not per se ground for a new trial or for the entry of a mistrial. 
Fraga v. Hoffschlaeger, 557. 


NEWSPAPERS. 
See NEW TRIAL, 3, 4. 


NOTICE. 
See RECORDING ACTS, 1. 


OATH. 
See EVIDENCE, 10 


OFFICERS. 
1. Presumptions. 
Public officers are presumed to act honestly. The presumption 
operates in favor of their official acts. Especially is this so where 
by lapse of time and death of witnesses evidence of all the facts is 
not available. Ter. v. Gay, 382, 397. 
See ATTORNEY AND CLIENT, 6, 8. 


PARENT AND CHILD. 
1. Rights of parent. 
Parents are entitled to the sole care and custody of their children 
unless they have abandoned them or are unfit to exercise control 


] 


on 
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PARENT AND CHILD-—Continued. 


over them by reason of immoral practices or pernicious example. 
In re Atanazio, 433. 


2. Custody of children—legal rights of parents inter sese. 
While the primary right to the custody of the children is in the 
father it is not an absolute right and is subject to the general 
rule that the welfare of the child is the paramount consideration 
in pursuance of which the mother may be given preference over 
the father where her custody appears most beneficial to the 
child. In re Muranaka, 465, 466. 

See HABEAS CORPUS, 2; PLEADING, 6. 


PARTIES. 


1. General rule n equity. 

It is a general rule in equity that all persons materially inter- 
ested, either legally or beneficially, in the subject-matter of a suit 
are to be made parties to it either as plaintiffs or defendants, 
however numerous they may be, so that there may be a com- 
plete decree which will bind them all. Smythe v. Takara, 69. 


2. General rule in equity— Exceptions to the rule. 

To this rule there are certain exceptions, one of which is that 
where the parties interested in the suit are numerous and it 
would not be feasible without great inconvenience to make all 
of them parties, a few may sue for themselves and all others sim- 
ilarly situated. Smythe v. Takara, 69. 


PLEADING. 


1. Action for damages—amended complaint. 

A party cannot by amending his complaint set up a new cause of 
action, but the test of whether an amendment to a complaint 
sets up a new cause of action is whether a recovery on the 
original complaint would be a bar to a recovery under the amended 
complaint. Morgan v. Yamada, 17. 


2. Action for damages—Allegation of defendant's negligence. 
No form of words is necessary to specify the negligent act of the 
defendant causing the injury. Morgan v. Yamada, 17. 

3. General verdict where case is om two counts. 

Where a case is upon two counts and the case is submitted upon 
both, and the verdict is general, the verdict cannot stand if 
either count is fatally defective. Morgan v. Yamada, 17, 29. 


4. Amended pleadings. 

A court will not allow an amendment designed to permit the 
introduction of parol testimony varying the terms of the written 
contract. Yamashiro v. Costa, 54. 
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PLEADING—Continued. 


5. Answer. 

At the close of the evidence, plaintiff amended its complaint to 
conform to the proof; defendant asked for time to plead to the 
amended complaint but stating what he desired to plead raised 
no question which he was not entitled to rely upon under his 
answer to the original complaint. Under these circumstances, it 
was not error to deny his request for time to replead and order 
his answer to the original complaint to stand as his answer to 
the amended complaint. Cannell & Chaffin v. Deering, 74, 77. 


6. Annulment of marriage—custody of minor need not be alleged 
in suit of father. 

In a suit by a father in the name of his infant daughter to an- 
nul her marriage it is unnecessary to allege that she was in his 
custody at the time of the marriage. Sakakihara v. Sakakihara, 
89, 96. 

7. Definiteness and certainty. 

The allegation of the complaint must be definite and certain. A 
mere reference to a lease under which petitioner claims is insu- 
fficient. Lincoln v. Barker, 216. 

See CORPORATIONS, 2; EQUITY, 1; PARTIES, 2. 


PRESUMPTIONS. 
See NEGLIGENCE, 1. 


PRINCIPAL AND AGENT, 
See LIBEL AND SLANDER, 3. 


PUBLIC LANDS. 
1. Patent valid on its face. 
Where a patent valid on its face is claimed to be void on the 
ground that the land therein described is crown land and the 
claim is not sustained, the patent will be considered conclusive 
evidence of the due compliance with all prerequisites to its is- 
suance and valid. Ter. v. Gay, 382, 399. 
2. Minister of interior—Authority to settle "rights" of konohiki. 
Section 7 of the joint resolution of Nov. 7, 1846, did not authorize 
the minister of the interior with the approval of His Majesty in 
privy council to settle any "rights" of a konohiki except such as 
had theretofore been quieted by award of the land commission. 
Ter. v. Gay, 382, 404. 
See CROWN LANDS, 1; TERRITORY, 1. 


PUBLIC UTILITIES. 
See COMMERCE, 2, 3. 


QUANTUM MERUIT. 
See APPEAL AND ERROR, 11. 
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QUIETING TITLE. 
1. Common source of title—proof of plaintiff's title. 
The fact that both parties in an action to quiet title claim title 
through the same person renders unnecessary proof at the trial 
that the title was in that common source immediately prior to 
the conveyances under which the parties respectively claim but 
does not render unnecessary proof that the title passed from that 
common grantor to the plaintiff. Victor v. Pili, 654. 


RAPE. 
See CRIMINAL LAW, 10. 


RECORDING ACTS. 
1. Effect of record. 
Under recording acts the recording of a deed is notice, not to 
the whole world, but merely to those who are bound to search 
the record. In re Nelson. 809, 820. 
See ATTACHMENT, 3, 4. 


RECOUPMENT. 
1. When recoupment lies. 
Where the claims of the opposing parties are disconnected and 
not a part of the same transaction or subject matter of plain- 
tiffs’ action recoupment will not lie Hong Hoon v. Lum Wai. 
546, 551. 
See INJUNCTION, 2. 


REFORMATION OF INSTRUMENTS. 
1. What court may reform instruments. 
A court of law cannot reform a contract when a showing is made 
that it does not express the mutual understanding of the parties 
—this is a function solely of a court of equity. Yamashiro v. 
Costa, 54, 60. 
2. When necessary. 
Where the intention of the parties to an instrument is clearly 
and sufficiently indicated by its context but it fails of proper ex- 
pression by reason of an obvious clerical error a court of law will 
treat the instrument as corrected and give effect to such intention 
without first requiring a party asserting rights at law thereunder 
to resort to equity to correct such error. Chilton v. Fugimoto. 
675, 678. 


REMAINDERMEN. 
See DOWER, 1; LIFE ESTATES, 1, 2; TRUSTS, 2; WILLS, 1. 


RES GESTAE. 
See EVIDENCE, 6. 
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ROBBERY. 


1. Elements of offense—taking from the person or presence. 
In legal contemplation a taking of property from the custody and 
in the presence of the person robbed is a taking from the person. 
Ter. v. Kim Ung Pil, 725, 733. 

2. Indictment—allegation of ntent to steal. 

An indictment for robbery whicb alleges that the taking was 
"without the consent and against the will" of the person robbed 
and that the defendant "feloniously and by force and violence did 
rob, steal, take and carry away" the property, sufficiently charges 
a taking with intent to steal. Ter. v. Kim Ung Pil, 725, 735. 


*8. Allegation of intent to overcome resistence. 


An indictment for robbery which alleges that the defendant was 
armed with a revolver “with intent, if resisted, to kill or maim 
or wound or inflict other corporal injury upon” the person robbed 
and that, being so armed, the defendant “did make an assault 
and the said” defendant “in bodily fear and danger of his life 
then and there did put,” sufficiently charges that the force was 
used to put in fear and to overcome resistence if necessary. 
Ter. v. Kim Ung Pil, 125, 136. 

See INDICTMENT AND INFORMATION, 2. 


SALES. 


See COMMERCE, 1. 


SODOMY. 


1. What constitutes. 

Under our statute (R. L. Sec. 4154) Sodomy may be committed 
per os as well as per anum. Ter. v. Wilson, 360. 

2. Emission. 

Upon a trial for sodomy it is unnecessary to prove emission upon 
the part of the defendant. Ter. v. Wilson, 360, 


SPECIFIC PERFORMANCE. 


56 


1. Contracts to devise land. 

Generally speaking, an agreement to devise land to a particular 
person is valid and enforceable in a court of equity. Vierra v. 
Shipman, 369, 372. 


2. Enforcement of trust against heirs. 

In such a case the property in the hands of the representatives 
of the deceased promisor is regarded as impressed with a trust in 
favor of the promisee. Vierra v. Shipman, 369, 372. 


3. Part performance of oral contracts. 
If the promise to devise is oral, part performance will justify 
enforcement by a court of equity. Vierra v. Shipman, 369, 372. 
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SPECIFIC PERFORMANCE—Continued. 


4. Contracts to devise land in return for personal services— 
change of status. . 


B, who owned certain real estate with cattle and other person- 
alty thereon, together conducted as a cattle ranch, promised V 
that if he would accept employment on said ranch and perform 
certain services thereon from that time until B’s death, without 
wages and without compensation other than his food and cloth- 
ing, he, B, would devise and bequeath to him the said ranch. V 
accepted the employment, and performed all the services during 
the remainder of B's life, fully and satisfactorily to B. At the 
time of entering into the undertaking V was sixteen years of age 
and planned to take, if possible, a course of study in agriculture. 
The performance of his duties on the ranch necessarily rendered 
impossible any course of study as planned. Held, that under 
these circumstances there was part performance and that B's 
promise is enforceable in equity. Vierra v. Shipman, 369. 


STARE DECISIS. 


See COURTS, 4. 


STATUTES. 


1. Construction. 

The rule that contemporaneous construction of a statute by those 
charged with its execution will be regarded as legitimate aid to 
statutory construction applies only in cases of doubt and am- 
biguity. Hwa Plantation v. Wilder. 299, 316. 


2. Repeals by Implication. 

Repeals by implication are not favored; and where the intention 
not to repeal is apparent or manifest from an act there is no 
room for repeal by implication, or the application of rules re- 
garding implied repeal. Territory v. Wills, 469, 472. 


3. Construction. 
Statutes in pari materia must be construed together. Territory v. 
Wills, 469, 475. 


4. Constitutionality—substitute judges. 

Section 2277, R. L. 1915, which provides that the chief justice of 
the supreme court may, in the case of a vacancy in the office of 
cireuit judge of one of the circuits, authorize a circuit judge of 
another circuit to preside at the trial of any pending cause, is not 
in conflict with Section 80 of the Organic Act which provides 
that the President shall nominate and by and with the advice and 
consent of the Senate appoint the judges of the circuit courts. 
Fraga vs. Hoffschlaeger, 551, 560. 


DIGEST. 883 


STATUTES—Continued. 
5. Construction of Workmen’s Compensation Act. 
The provisions of the Workmen’s Compensation Act should be 


liberally construed. Wong Chee v. Yee Wo Chan, 785, 794. 
See MASTER AND SERVANT. 


SUMMARY POSSESSION. 
See EQUITY, 13; LANDLORD AND TENANT, 7, 8. 


SUPERSEDEAS, 
See APPEALS AND ERROR, 29. 


SURETIES AND GUARANTORS. 
See BAIL, 1, 2. 


SURVEYORS. 
See EVIDENCE, 8. 


TAXATION. 
1. Value reduced when too high. 
The assessment of the property of the Hawi Mill & Plantation 
Company, Ltd., as of January 1, 1920, by the tax appeal court at 
$1,500,000, held upon the evidence too high, and reduced to 
$1,433,170. Re Taxes Hawi M. & P. Co., 46. 
2. Income. 
Where a sum is received by the taxpayers in liquidation of losses 
or damage sustained because of a laborers' strike, income tax 
thereon should be paid for the year in which the payment is 
made. Ewa Pl. v. Wilder, 299, 304. 
3. Income. 
Bonds and stock of mainland municipalities and corporations and 
bank credits in mainland banks held by mainland agents of a 
local taxpayer take the situs of the local owner under the maxim 
mobilia sequuntur personam and come within the description of 
property owned in Hawaii and the income therefrom is taxable 
under the laws of this Territory. Ewa Pl. v. Wilder. 299, 309. 


4. Income. 

The maxim, mobilia sequuntur personam, however, is not of uni- 

versal application and may yield to the exigencies of particular 

circumstances. Ewa Pl. v. Wilder, 299, 316. 

5. Income—losses sustained on the sale of securities—incurred 
when. 

Where a taxpayer through the sale of securities sustains a loss 

because of the depreciation in the value of the securities the 

amount of such loss may be deducted from income for the year 

in which the securities were disposed of. Hwa Pl. v. Wilder. 299, 

321. 
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6. Depreciation or exhaustion of leasehold—deduction from in- 
come. 
In computing income a proper deduction may be made for actual 
loss incurred during the taxation period due to exhaustion of al! 
intangible property arising out of its use and employment in the 
trade or business of the taxpayer including any loss by reason 
of the exhaustion of a leasehold by efflux of time if such lease- 
hold was actually employed in the business. Hwa Pl. v. Wilder, 
299, 325. 


7. Depreciation or exhaustion of leasehold—deduction from income. 
The proper course is for the leasehold to be reappraised at the 
end of each taxation period, and based upon that valuation to 
deduct a proper amount for the exhaustion of the leasehold oc- 
curring during the period, this course to be repeated thereafter 
at the end of each succeeding taxation period until the termina- 
tion of the lease. Hwa Pl. v. Wilder, 299, 326. Overruled by 
Haw'n Sugar Co. v. Wilder, 356, 358. 


8. Depreciation or exhaustion of leasehold—deduction from income. 
The value of a leasehold due to economic causes will vary and it 
follows that the amount required to amortize the capital invest- 
ment will also change from time to time. Ewa Pl. v. Wilder. 
299, 327. 


9. Depreciation or exhaustion of leasehold—deduction from income. 
Where a leasehold is acquired prior to the effective date of the 
taxing act, to-wit, April 27, 1917, the capital sum to be replaced 
by amortization is the fair market value of the lease at the date 
of the act. Hawn Sugar Co. v. Wilder. 356, 359. Overruling Ewa 
Plant Co. v. Wilder, 299, 326. 


10. Depreciation or exhaustion of leasehold— deduction from in- 
come. 

The value of the lease should be established as of the date the 
act went into effect and the sum thus ascertained should be amor- 
tized in such an amount annually so that at the end of the life 
of the lease the entire value thus found should be restored to 
capital. Hawn. Sug. Co. v. Wilder, 356, 359. Overruling Ewa 
Plant. Co. v. Wilder, 299, 326. 


11. Depreciation or exhaustion of leasehold—deduction from in- 
come—improvements on leasehold. 

In determining the fair and reasonable value of the leasehold it 
will not be proper to take into account buildings and other im- 
provements placed thereon and in respect to which depreciation 
is deducted annually from gross income independently of the 
lease. Hawn. Sug. Co. v. Wilder, 356, 359. 
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12. Depreciation or exhaustion of leasehold—deduction from in- 
come—basis of value—federal rule. 

Under the federal rule the burden is upon the taxpayer to estab- 
lish the basis for amortization of the leasehold to the satisfaction 
of the tax assessor and the claim for amortization must be com- 
plete and comprehensive in all respects. Haw. Sug. Co. v. Wilder, 
356, 359. 


13. Inheritance taxes—exemptions—charitable societies. 

Under R. L. Sec. 1324, a charitable society, although not created 
under Hawaiian law and not extending charitable aid in Hawaii, 
is exempt from inheritance taxes. Smith v. Hapai, 691. 


14. Valuation of enterprise for profit—capitalization of profits. 
The consideration of the average annual profits of the taxpayer 
during an immediately antecedent period for the purpose of de- 
termining the cash value, of the combined property as a whole 
of an enterprise for profit is predicated upon the assumption that 
the taxpayer will enjoy in the future approximately the same 
profits as it has in the immediate past. But where it appears that 
included in such antecedent period are instances of excessive 
profits or losses due to conditions over which thetaxpayer had no 
control] and which are not likely to occur again it is unsafe to 
use the average annual profits during that period as a criterion of 
the future. Re Taxes Haw. Com & Sug. Co., 708, 715. 


15. Valuation of enterprise for profit—capitalization of profits. 
While the present and anticipations for the future may be suffi- 
cient for determining the cash value of the combined property as 
a whole of an enterprise for profit, in the absence of any evidence 
tending to show what rate of capitalization should be employed 
the method of computation fails. Re Tares Haw. Com. & Sug. Co., 
708, 715. 


16. Valuation of enterprise for profit—consideration of market 
price of stock when taxpayer a corporation. 

Where during the year immediately prior to the taxation period 
due to war and post-war conditions and the natural reaction there- 
from the world’s price of sugar was excessively high, followed 
by a sharp decline continuing until the taxation period, and with 
the fluctuation in the price of sugar there was a corresponding 
fluctuation in the market price of the company’s stock neither the 
average market price of the company’s stock during the preced- 
ing year nor the market price at or during the month prior to 
the taxation period is of any value in estimating the cash value 
of the combined property as a whole of an enterprise for profit. 
Re Taxes Haw. Com. & Sug. Co., 108, 717. 
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17. Growing crops. 


The cash value of a growing crop for purposes of taxation is not 
its cost of production at the taxation period. Taxes of Haw. Com. 
¢ Sug. Co., 708, 710. 


18. Consideration of costs. 

Cost figures will not be considered further than evidence thereof 
may be material in estimating cash value. Taxes of Haw. Com. 
& Sug. Co., 708, 710. 


19. Values of lands. 

Values of lands of one plantation without evidence showing sim- 
ilarity existing at the taxation period are of no evidentiary value 
in assessing another plantation. Taxes of Haw. Com. & Sug. Co. 
708, 712. 


20. Capitalization of profits. 

When it is apparent from the evidence that no reliance can be 
placed upon the profit producing record of the past as an indi- 
cation of what the profit producing record of the immediate fu- 
ture will be, the capitalization of profits method of arriving at 
the value of an enterprise for profit for purposes of taxation can- 
not be used with any fairness or with justice to the parties. 
Taxes of Oahu Sugar Co., 780, 781. 

See EXECUTORS AND ADMINISTRATORS, 20; LIFE ESTATES, 
2; WILLS, 7, 8. 


TELEGRAPHS AND TELEPHONES. 
See COMMERCH, 2, 3. 


TERRITORY. 
1. Legislative power. 


An appropriation of public money by the legislature for the pur- 
pose of refunding to a purchaser a portion of the purchase price 
of public lands on the assumption that the land was appraised 
too high is an attempt to review and revise a lawful act of a 
coordinate branch of the government and is not a rightful sub- 
ject of legislation. In re Tavares, 101, 106. 


2. Legislative power. ; 

In order to support an act appropriating public money for the 
benefit of an individual in the absence of a legal obligation, there 
must be at least a moral or equitable obligation owing by the 
publie to the individual for whose benefit the appropriation is 
made. In re Tavares, 101. 

See MUNICIPAL CORPORATIONS, 1, 2. 
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TIME. 

1, Construction of word “from” in denoting, in a lease. 

In a demise for a term of thirty years commencing “from the 
1st day of July, 1882,” reserving rental payable in advance and 
providing that “the second payment of the said rent” shall be 
made on the 1st day of July next ensuing the day last aforesaid, 
the word “from” is used in an inclusive sense and the last day 
of the term is June 30, 1912. Lee Hoy v. Kapiolani Est, 489, 493. 


TORTS. 
See CORPORATIONS, 2. 


TRESPASS. 
1. Evidence of true boundaries. 
In an action of trespass for the destruction of a fence erected by 
plaintiff on a line alleged to have been agreed upon and ac- 
quiesced in by both parties as the boundary, the defendant, having 
in his answer and in his testimony denied the alleged agreement 
and acquiescence and claimed that the fence was on his, the de- 
fendant’s, land, may adduce evidence of the location of the true 
boundary. Pires v. Kanahuna, 376. 
See LANDLORD AND TENANT, 2, 10, 11, 12. 


TRIAL. 


1. Instructions. 

It is not necessary to the completeness of instructions that the 
law applicable to all the questions be stated in a single instruc- 
tion; it is sufficient that all the instructions read and considered 
together as a series contain a correct statement of the law. Mor- 
gan v. Yamada, 17, 30. 


2. Cross-examination of witnesses. 

It is a general rule of law that the extent and manner of cross- 
examination of a witness which may be made with regard to 
matters not inquired about in the direct examination are largely 
subject to the control of the trial court in the exercise of its 
discretion. This discretion, however, is a judicial one and sub- 
ject to review for abuse. Yamashiro v. Costa, 54, 60. 

3. Findings of fact—credibility of witnesses. 

Where a jury is waived the issues concerning the credibility of 
witnesses and the value of the evidence are to be determined sole- 
ly by the trial court and its findings cannot be disturbed on ap- 
peal if supported by more than a scintilla of evidence. 0. R. & 


L. Co. v. Kaili, 121, 133. 


4. Dismissal or nonsuit. 
In an action on an account stated, the defendant having in his 
answer admitted that an account was stated as alleged except that 
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it was for a larger amount than claimed by plaintiff, it was un- 
necessary for plaintiff to prove his allegation of an account stated 
and a motion for a nonsuit on that ground was properly over- 
ruled. Sasaki v. Nakamura, 178. 


5. Withdrawal of juror—discretion of trial court. 

A motion to withdraw a juror and to enter a mistrial is in the 
sound, judicial discretion of the trial judge and his ruling thereon 
will not be disturbed in the absence of an abuse of discretion. 
Fraga v. Hoffschlaeger, 557, 565. 


6. Conduct of. s 

It is not error to permit the mother of a child seven years of age 
to sit beside the child while the child testifies. Territory v. Silva. 
648, 650. 


7. Order of proof. 

Ordinarily in the trial of criminal cases the proof of the corpus 
delicti is first made before other evidence is introduced, but this 
rule is not absolute and the matter rests in the sound discretion 
of the court. Territory v. Silva, 648, 651. 


8. Continuance. 

No abuse of discretion appearing, held: That a motion for a con- 
tinuance was properly denied.  Makainai v. Lalakea. 667, 673. 
See NEW TRIAL. ^ 


TRUSTS. 
1. Wasting asset—value ascertained. 


Whenever a leasehold which should have been converted into a 
permanent investment at the inception of the trust is held by the 
trustee until the expiration of the lease and it afterwards becomes 
necessary to ascertain its value, it is proper to consider what it 
produced in order to ascertain its value at the time it should have 
been converted. Focke v. Gay, 290, 293. 


2. Street improvements—apportionment between life-tenants and 
remaindermen. 

Improvements of a lasting or permanent nature, which will endure 
longer than the life expectancy of the life-tenant, should be paid 
out of the corpus of the estate, while those of temporary nature 
should be paid for out of the income. Valentin v. Brunette. 417, 
430. 


2a. Expenses of litigation—attorneys fees. 

Where conflicting interests of beneficiaries under a trust require 
the institution of a suit in order to determine the proper dis- 
position of certain funds and the litigation is for the general 
benefit of the parties interested in the trust, reasonable fees may 
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be allowed to be paid to counsel for the respective parties out of 
the corpus of the trust estate. Valentin v. Brunette, 499. 


3. Creation and existence—modification. 

Ordinarily it is not within the power of a trustee or of the 
creator of a trust, without the assent of the beneficiaries, to alter 
the terms of the trust. In re Nelson, 809, 815. 


4. Statute of uses. 

Where one holds land in trust for another without any active 
duties to perform, the statute of uses “executes the use,” and op- 
erates to vest the title in the beneficiary. In re Nelson, 809, 815. 


5. Duty of trustee to convey. 

Where a conveyance is to one to hold in trust for another with- 
out any other duties to perform, he owes the implied duty to that 
other to convey the trust property to him just as clearly as when 
there is an expressed duty to convey. In re Nelson, 809, 815. 
See COURTS, 7; SPECIFIC PERFORMANCE, 2; WILLS, 6, 7, 8. 


VENDOR AND PURCHASER. 
See INJUNCTION, 1, 2. 


WILLS. 


1. Life tenants and remaindermen—Rule in Howe v. Earl of 
Dartmouth. 

Where personal estate is given in terms amounting to a general 
residuary bequest to be enjoyed by different persons in succes- 
sion, it is presumed to be the intention of the testator that such 
of his personality as is of a wasting or perishable nature is to be 
converted in such way as to produce capital of a permanent na- 
ture bearing interest, unless upon a construction of the will it ap- 
pears that the testator had a different intention. Focke v. Gay, 1. 
la. Life tenants and remaindermen—provisions which negative 
the presumption of intention to convert. 

Directions by a testator to his trustees to carry on a ranching 
business, so long as it can be done so profitably, on a leasehold 
devised to them in trust to be enjoyed by different persons in 
succession, and investing them with a discretionary power to sell 
the leasehold when in their discretion they think that a sale 
would by reinvestment of the money realized from such sale be 
beneficial and inure to the benefit of or increase the trust estate, 
are inconsistent with an intention that the leasehold should be 
converted. Focke v. Gay, 1. 

2. Contest—practice—issues of fact. 

On an appeal to the circuit court from an order of a circuit judge 
sitting in probate admitting or refusing to admit a will to pro- 
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bate, the issues of fact to be tried by the jury need not be 
framed and filed as a separate document. Because of convenience 
it has become the practice in this jurisdiction to frame and file 
issues of fact in such cases but there is no statute or rule of court 
requiring the same. Estate of Afong, 147, 150. 

3. Contest—undue influence—sufficiency of evidence. 

It is the settled law in this jurisdiction that in passing upon the 
sufficiency of the evidence to warrant submitting to the jury the 
question of whether or not the will is the result of undue influ- 
ence, the evidence must be considered in the light most favorable 
to the contestant. The proponent must be considered as admitting 
not only the facts which the contestant’s evidence tends to estab- 
lish but every inference which the jury might fairly draw from 
such evidence, and in order to justify directing a verdict for pro- 
ponent there must be such insufficiency of evidence in fact as to 
amount to insufficiency in law. Estate of Afong. 147, 151. 

4. Contest—appeal to supreme court when. 

Where in the contest of a will the circuit judge at chambers sit- 
ting as a judge of probate decides as a matter of law that the 
will is invalid, the proponent cannot appeal to the circuit court 
for a jury trial notwithstanding the contestant may have by his 
consent put matters of fact in issue which were not considered, 
and may therefore under the provisions of section 2508 R. L., 1915, 
appeal to the supreme court. Estate of Bacle, 186, 194. 

5. Legatee as subscribing witness. 

A subscribing witness to a will who is also a legatee is a com- 
petent witness to prove its execution, but by virtue of section 
3262 R. L. 1915 his legacy is void. Estate of Bacle, 186, 195. 

6. Residuary trust estate—income from death of testator distrib- 
uted in absence of provisions in will showing different intention. 
When a testator gives the residue of his estate to trustees and 
charges them with the duty of paying the income thereof to cer- 
tain persons and no time is prescribed in the will for the com- 
mencement of the enjoyment of the income of such residue, they 
are entitled to the income of the clear residue as afterwards as- 
certained from the date of the death of the testator and the fact 
that the executors are entitled to and do retain the residuary es- 
tate in their hands until the close of administration can make no 
difference in the status of income accruing thereon pending the 
administration. Wilcox v. Wilcox, 219, 229. 

7. Residuary trust estate—income from death of testator distrib- 
uted in absence of provisions in will showing different intention— 
income tax on profits from sale of portions of trust estate. 

An income tax levied and collected upon profits realized by a 
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trust estate from the sale of stocks owned by the trust estate is 
not an ordinary current tax. Wilcox v. Wilcox, 219, 233. 

8. Residuary trust estate—income from death of testator distrib- 
uted in absence of provisions in will showing different intention — 
ordinary current tax, etc. 

Ordinary current taxes chargeable to a trust estate are as a gen- 
eral rule payable out of the income of the trust estate. Wilcox v. 
Wilcox, 219, 233. 

9. Validity——undue influence 

To sustain the claim of undue influence it must appear that the 
influence exercised amounted to fraud or coercion or the substi- 
tution of another's will for that of the testator. Evidence short 
of this will not suffice. Estate of Heeb, 538, 540. 


See ESTATES, 1; EVIDENCE, 5; LIFE ESTATES, 1, 2. 


WITNESSES. 
See EVIDENCE, 1, 7, 10; TRIAL, 2, 3; WILLS, 5. 


WORDS AND PHRASES. 
1. Accident. 
An accident is an unlooked for and untoward event which is not 
expected or designed. Wong Chee v. Yee Wo Chan, 785, 193. 


2. <All legal intents and purposes. 

“All legal intents and purposes” is defined as follows: For all 
legal purposes; in all legal senses; in all legal applications; in 
every respect. Estate of Kamauoha, 439, 444. 

3. Ancestor. 

The word “ancestor” is an ambiguous one. In a popular meaning 
it signifies the one from whom another descends. In some in- 
stances in law it means the one from whom an estate is imme- 
diately inherited. Estate of Kamauoha, 439, 445. 

4. Claim. 

The word “claim” contemplates a debt or demand enforceable 
against the deceased in his lifetime by a personal action for the 
recovery of money. Lawelawe v. Kahalepuna, 615, 617. 

5. Implication. 

Implication is defined: “Act of implicating, involvement," close 
connection or combination; that which is implied or involved; an 
inference. Territory v. Wills, 469, 482. 

6. In the course of. 

The words “out of" (in the expression “arising out of and in the 
course of the employment) point to the origin and cause of the 
accident; the words “in the course of" to the time, place and cir- 
eumstances under which the accident takes place. Wong Chee 
v. Yee Wo Chan, 785, 793. 
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7. Moral obligation. 
A moral obligation is one which cannot be enforced by action 
but which is binding on the party who incurs it in conscience 
and according to natural justice. In re Tavares, 101, 104. 
8. Out of. 
The words “out of" (in the expression “arising out of and in the 
course of the employment") point to the origin and cause of the 
accident; the words “in the course of" to the time, place and cir- 
cumstances under which the accident takes place. Wong Chee v. 
Yee Wo Chan, 785, 793. 


WORKMEN’S COMPENSATION. 
See APPEAL AND ERROR, 36, 37; MASTER AND SERVANT. 


WRIT OF ERROR. 
See APPEAL AND ERROR, 8, 18, 22, 23, 24, 25. 
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